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Circular to Employees  

 
Comlek Group Pty Ltd - ACN 143 586 967  

Comlek TIC Pty Ltd – ACN 143 729 971 
Comlek Engineering Pty Ltd - ACN 609 245 758 

International Switchboard Solutions Pty Ltd ACN 160 928 781 
Mackay Test & Tag Pty Ltd – ACN 143 592 643 

(All Administrators Appointed) (together “the Companies”) 
 
 

10 January 2023 

 

We refer to the appointment of Joseph Hayes and Andrew McCabe as Joint and Several Voluntary 
Administrators of the Companies pursuant to section 436A of the Corporations Act 2001 (Cth)(Act) on 
5 December 2022. 

This circular should be read in conjunction with our Report to Creditors (Report) which will be issued 
tomorrow, 11 January 2023 pursuant to section 75-225 of the Insolvency Practice Rules (Corporations) 
2016 (IPR).  We note that a copy of the Report will be issued to all known creditors and will also be 
available on our website at https://www.wexted.com/creditor/comlek-group/. 
 
In the Report, we will set out our analysis of the potential return to creditors, including employees, under 
the proposed Deed of Company Arrangement (DOCA) measured against that which could be expected 
under a liquidation, and set out our recommendation that the proposed DOCA be accepted.  Our 
reasons for that recommendation will be set out in our Report.  
 

1. Treatment of employee claims un the Act 
 
Sections 556, 560 and 561 of the Act set out a specific order of priorities in which debts must be paid 
from assets of a company in liquidation.  That is, that employees are paid in advance of secured 
creditors from types of assets commonly referred to as "circulating assets" (or floating charge assets). 
In relation to the Companies, this would relate to cash at bank, debtors and receivables. 
 
Section 444DA of the Act requires the priority of employee entitlements to be maintained under a DOCA, 
subject to the employees agreeing that it not apply.  This requires all DOCA's to include a provision to 
the effect that the assets of the company are applied such that eligible employee creditors are entitled 
to a priority at least equal to or better than what they would have been entitled to under the priority set 
out in sections 556, 560 and 561 of the Act, which would apply should the Companies be wound up. 
However, under section 444DA(2), this requirement will not apply if, by resolution, eligible creditors 
consent to the non-inclusion of such a provision at a meeting of eligible employees before the 
forthcoming meeting of creditors. 
 

2. DOCA Proposal 
 
Under the proposed DOCA, if accepted by creditors, ongoing employees (or "Eligible Employees") will 
not participate in the DOCA on the basis that their entitlements will be preserved and paid as and when 
the fall due in the ordinary course of business.  Therefore, outstanding entitlements (such as Annual 
Leave, Long Service Leave etc) will not be paid under the DOCA, but will continue to accrue in the 
ordinary course of business. 
 
The proposed DOCA, as set our in our Report, provides for outstanding entitlements of any former 
employees, and any outstanding superannuation to be paid in priority to ordinary unsecured creditors.  
 

3. Liquidation Scenario 

If the Companies are wound up, and no viable sale of business occurs, its is likely that the Companies 

https://www.wexted.com/creditor/comlek-group/


 

will cease trading and all employees would be terminated, whereas under the proposed DOCA, the 
Companies will continue to trade and employees will continue to be employed.  
 
In the event that the Companies are placed into liquidation at the Second Meeting of Creditors, any 
distribution to priority employee creditors will be subject to asset realisations.  The primary asset of the 
Group is debtors, and in the event the Companies are liquidated and current contracts not completed, 
we expect a number of customers (debtors) will issue liquidated damages claims against the 
Companies and set-off these claims against any debts they owe to the Companies.  This is likely to 
negatively impact on debtor collections, and the ability to meet priority creditor claims.  Where there are 
insufficient funds in the liquidation to facilitate a distribution to priority creditors, employees may be 
eligible for the Australian Government’s Fair Entitlements Guarantee (FEG) scheme which is 
administered by the Department of Employment and Workplace Relations (DEWR). 
 
This government body specialises in assisting employees with outstanding entitlements that become 
due because of employers becoming insolvent.  The scheme provides assistance with regard to the 
following employee entitlements: 

▪ up to a maximum of 13 weeks unpaid wages for the period prior to the appointment of the 
Liquidator; 

▪ unpaid annual leave; 

▪ unpaid long service leave; 

▪ up to a maximum of five (5) weeks unpaid payment in lieu of notice; and 

▪ up to a maximum of four (4) weeks unpaid redundancy entitlement for each completed year of 
service. 

FEG funding can only be obtained if the Companies are placed into liquidation.  Further information 
regarding FEG is available on the DEWR website https://www.dewr.gov.au/fair-entitlements-guarantee.  

4. Our Recommendation 

Having regard to the above, it is our view that the proposed DOCA would be likely to result in a better 
outcome for eligible employee creditors as a whole than would result from an immediate winding up of 
the Companies, notwithstanding that the order of priorities may be different from that set out in the Act.  

We are therefore obliged to call a meeting of the Eligible Employee creditors pursuant to section 
444DA(2)(a) of the Act to discuss this issue with employees and for eligible employee creditors to 
resolve by vote whether Section 444DA(1) of the Act, which ordinarily requires that the priority afforded 
to employees under a DOCA be at least equal to that of employees in liquidation, be excluded from the 
DOCA. 

Our reasons for this recommendation are that: 

1. It is required to allow the DOCA to proceed in its current form; 

2. The proposed DOCA provides for the preservation of employee entitlements to be paid as and 
when they fall due in the ordinary course of business; 

3. The proposed DOCA provides a greater certainty of a return than would be available in a 
liquidation; and 

4. The proposed DOCA will also allow the Companies to continue to trade, which provides for 
continued employment for those employees continuing with the Companies.  

Accordingly, it is our recommendation that eligible employees consent to the non-inclusion of the 
following clause from the proposed DOCA at the upcoming Meeting of Eligible Employees, to be held 
prior to the Second Meeting of Creditors, on the basis that current employees will retain their 
employment on the execution of the proposed DOCA, if accepted:  

“That pursuant to section 444DA(2) of the Corporations Act 2001 (Cth) (Act), the proposed Deed of 
Company Arrangement (DOCA) by the Directors, or any third party, that will be offered to creditors at 
the second meeting of creditors on 19 January 2023, or at any adjournment to that meeting, will not 

https://www.dewr.gov.au/fair-entitlements-guarantee


 

include a provision to the effect that, for the purposes of the application by the administrators of the 
property of the Companies coming under their control under the DOCA, certain eligible employee 
creditors will be entitled to a priority at least equal to what they would be entitled if the property were 
applied in accordance with sections 556, 560 and 561 of the Act.” 
 

5. Meeting of Eligible Employees 

The Meeting of Eligible Employees will be held via a virtual meeting on 18 January 2023 at 9:00am 
AEST (QLD time).  A Notice of Meeting is enclosed as Appendix A. 

At the meeting, employees will have the opportunity to ask questions and the resolution above may be 
considered and voted upon.  Alternatively, employees may appoint a representative to vote for them 
using the enclosed proxy form.  

To participate at the Meeting of Eligible Employees you should: 

• Provide us with a Proof of Debt detailing your claim to be a creditor.  The Proof of Debt is 
attached as Appendix B.  If you have previously provided a proof of debt and wish to 
supplement it, you may do so.  Otherwise, employees whose proofs were accepted for voting 
at the First Meeting of Creditors are not required to be re-lodged for the meeting. 
 

• Employees may attend and vote in person, by proxy or by attorney.  The appointment of a 
proxy, a copy of which is attached as Appendix C must be in accordance with Form 532.  

Employees attending the meeting in person are not required to compete a proxy form for the meeting if 
they do not wish to do so.  That said, as resolutions at any virtual meeting must be decided by a Poll, 
any resolutions put forward to the meeting will require each of the ~140 employees in attendance to 
individually advise their intentions to vote for, against or abstain from any resolutions proposed at the 
meeting.   
 
Accordingly, for the purpose of conducting an efficient meeting, the completion of specific 
proxy forms by employees is encouraged, should employees wish to complete a proxy form. 
 
Video conference details will be provided to employees prior to 18 January 2023.   

6. Further information   

Should you require any further information, please email comlekEMPLOYEES@wexted.com or contact 
Tom MacDonnell or Angus Malouf of Wexted Advisors on (02) 9210 1700.  
  
Yours faithfully 
 
 
 
 
Andrew McCabe  
Joint and Several Administrator 

mailto:comlekEMPLOYEES@wexted.com
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Form 529  

CORPORATIONS ACT 2001 
Section 444DA(3) 

 
 

Insolvency Practice Rules (Corporations) 
75-10, 75-15 & 75-20 

 
 

NOTICE OF MEETINGS OF ELIGIBLE EMPLOYEE CREDITORS OF COMPANY UNDER 
ADMINISTRATION 

 
 

Comlek Group Pty Ltd - ACN 143 586 967  
Comlek TIC Pty Ltd – ACN 143 729 971 

Comlek Engineering Pty Ltd - ACN 609 245 758 
International Switchboard Solutions Pty Ltd - ACN 160 928781 

Mackay Test & Tag Pty Ltd – ACN 143 592 643 
(All Administrators Appointed) (together “the Companies”) 

 
 
 
1. Notice is given that a meeting of the eligible employees of the Companies will be held as follows:   

 
Date:  Wednesday, 18 January 2023 
Time:  9:00am (AEST) 
Address:  Via Microsoft Teams only 

 
2. The meeting will be held virtually via Microsoft Teams. 

 
3. This meeting is to occur before the general creditors’ meeting convened under section 439A of the 

Corporations Act 2001 (Cth) (Act) on Thursday, 19 January 2023, at which all creditors will be 
asked to consider any proposed Deed of Company Arrangement (DOCA). 
 

4. The purpose of the meeting of employees is to consider a resolution pursuant to section 444DA(2) 
of the Act, that the proposed DOCA not include a provision to the effect that, for the purposes of 
the application by the Administrators of the property of the Companies coming under their control 
under the DOCA, any eligible employee creditors will be entitled to a priority at least equal to what 
they would have been entitled if the property were applied in accordance with sections 556, 560 
and 561 of the Act (Priority Provision). 
 

5. The proposed DOCA sets out that eligible employees will continue their employment with the 
Company which becomes subject to the DOCA.  This means their employment is subject to the 
same terms and conditions outlined in their employment contract. 
 

6. It is proposed that claims for leave entitlements of eligible employee creditors i.e. those staff who 
remain employed by the Companies will not be paid from the DOCA (other than claims for overdue 
superannuation relating to the period prior to the administration).  Instead, such claims will be 
preserved and be paid by the Companies in the ordinary course of its business.   

 
7. Claims for superannuation contributions from eligible employee creditors are entitled to participate 

pursuant to the DOCA for a distribution of 100% of their outstanding superannuation.  Claims for 
outstanding superannuation are administered by the Australian Taxation Office who will lodge a 
Proof of Debt on behalf of employee creditors in respect of superannuation. 

  



 

 
8. The non-inclusion of the Priority Provision will result in only amounts relating to outstanding 

superannuation guarantee charges outstanding as at 5 December 2022 being made to continuing 
employees from the DOCA. 
 

9. This means that whilst amounts are not paid to continuing employees from the DOCA, all their 
rights to claim entitlements continue as they have continued employment, and may take leave as 
a part of their ongoing employment contract. 
 

10. The effect of Insolvency Practice Rules (Corporations) section 75-85 (entitlement to vote at 
meetings of creditors is as follows: 

 
a) A person other than an employee creditor (or the employee creditor’s proxy or attorney) is not 

entitled to vote at a second meeting of employee creditors; 
 

b) Subject to subsection (c) and (d), each employee creditor is entitled to vote and has one vote; 
 

c) A person is not entitled to vote as an employee creditor at a meeting of employee creditors 
unless: 
 
- His or her debt or claim has been admitted wholly or in part by the external administrator; 

or  
- He or she has lodged, with the person presiding at the meeting, or with the person named 

in the notice convening the meeting as the person who may receive particulars of the deb 
or claim: 
(i) those particulars; or  
(ii) if required – a formal proof of debt or claim. 

We confirm receipt of an employee entitlement schedule from Comlek Human Resources Team, 
which confirms the claim amount for each employee.  Where employees do not wish to submit a 
proof of debt form, we propose to adopt the amount outstanding per the respective Companies 
books and records for voting purposes at the meeting of employees on 18 January 2023.  This is 
only for voting purposes at this meeting.   
 
Employees attending the meeting in person are not required to compete a proxy form for the meeting 
if they do not wish to do so.  That said, as any virtual meeting must undertake a Poll, any resolutions 
put forward to the meeting will require each of the ~140 employees in attendance to individually 
advise their intentions to vote for, against or abstain from any resolutions proposed at the meeting.   
 
Accordingly, for the purpose of conducting an efficient meeting, the completion of specific 
proxy forms by employees is encouraged, should employees wish to complete a proxy form.   
 
Where employees propose to complete proofs of debt forms and / or proxy forms prior to the 
meeting, we request these forms be submitted by 4pm (AEST), Tuesday, 17 January 2023.  
 

Please contact Angus Malouf or Adam Simpson of Wexted Advisors on (02) 9210 1700 or by email at  
comlekemployees@wexted.com if employees have any queries. 

DATED this 10th day of January 2023 
 
 

Andrew McCabe 
Joint and Several Administrator 
 
Wexted Advisors 
Level 17, 68 Pitt Street  
Sydney  NSW  2000 

 
Telephone: (02) 9210 1700 
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CORPORATIONS ACT 2001 
Insolvency Practice Rules (Corporations) 

75-25 & 75-150 
APPOINTMENT OF PROXY 

MEETING OF ELIGIBLE EMPLOYEES 
 

Comlek Group Pty Ltd - ACN 143 586 967  
Comlek TIC Pty Ltd – ACN 143 729 971 

Comlek Engineering Pty Ltd - ACN 609 245 758 
International Switchboard Solutions ACN 160 928 781 

Mackay Test & Tag Pty Ltd – ACN 143 592 643 
(All Administrators Appointed) (together “the Companies”) 

 
To the Joint and Several Administrators of (please select entity you are employed by – mark with ‘X’): 
 

Company Mark 
(x) 

Comlek Group Pty Ltd - ACN 143 586 967  

Comlek TIC Pty Ltd – ACN 143 729 971  

Comlek Engineering Pty Ltd - ACN 609 245 758  

International Switchboard Solutions Pty Ltd -  ACN 160 928 781  

Mackay Test & Tag Pty Ltd – ACN 143 592 643  

 

 
*I/*We(1) 

 
 
 

 
Of 

 
 
 

being an eligible employee creditor of the 
Companies, appoint(2) or in his or her 
absence 

 
 
 

to vote for me/us on my/our behalf at the meeting of eligible employees to be held on 18 January 2023 at 
9:00am (AEST), or at any adjournment of that meeting. 

 
Please mark any boxes with an  

Proxy Type:  General  Special 
 
*Note: if you intend to appoint the Chairman of the meeting as your proxy and vote on resolutions below, you 
should tick “Special” proxy.  If you intend to appoint your own proxy and vote at the meeting, you should tick 
“General”. 

 For Against Abstain 

Resolution 1  
“That pursuant to section 444DA(2) of the Corporations Act 2001 (Cth) (Act), 
the proposed Deed of Company Arrangement (DOCA) by the Directors, or any 
third party, that will be offered to creditors at the second meeting of creditors on 
19 January 2023, or at any adjournment to that meeting, will not include a 
provision to the effect that, for the purposes of the application by the 
administrators of the property of the Companies coming under their control 
under the DOCA, certain eligible employee creditors will be entitled to a priority 
at least equal to what they would be entitled if the property were applied in 
accordance with sections 556, 560 and 561 of the Act.” 

 
 
 
 
 
 
 
 
 
 

 

 
 

 

 
 
 
 
 
 
 
 
 

 

 

 
 

 

 
 
 
 
 
 
 
 
 
 

 

 
 

 

 
Please note employees attending the meeting and representing themselves, are not required to complete a 
Proxy Form.  However, as there are ~140 employees in the Group, and resolutions at any virtual meeting must 
be conducted by a Poll on individual voices, we encourage employees to complete a Special Proxy Form to 
streamline the meeting of eligible employees.  Employees are welcome to obtain legal advice prior to voting at 
(a) the meeting of employees on 18 January 2023, and / or (b) the second meeting of creditors on 
19 January 2023, and are encouraged to read the Administrators’ Report to Creditors dated 11 January 2023 
and asking any questions employees may have to Wexted Staff, prior to completing any Proxy Forms for the 
Employee Meeting on 18 January 2023, or the Second Meeting of Creditors on 19 January 2023.   
 

X 



 

DATED this day of  2023. 
 
 
 
  
Signature 
 

CERTIFICATE OF WITNESS 
This certificate is to be completed only if the person giving the proxy is blind or incapable of writing.  The signature of the creditor, 
contributory, debenture holder or member must not be witnessed by the person nominated as proxy. 
 
 
I,  .....................................................................................  of  .....................................................................................................................  
certify that the above instrument appointing a proxy was completed by me in the presence of and at the request of the person appointing 
the proxy and read to him or her before he or she signed or marked the instrument. 
 
Dated: 
 
Signature of Witness: 
 
Description: 
 
Place of Residence: 
 

* Strike out if inapplicable 
 
(1) If a firm, strike out "I" and set out the full name of the firm. 
(2) Insert the name, address and description of the person appointed. 



CL-POD 

FORM 535 
CORPORATIONS ACT 2001 

 Subregulation 5.6.49(2) 
FORMAL PROOF OF DEBT OR CLAIM (GENERAL FORM) 

 
To the Joint and Several Administrators of (please select entity you are employed by – mark with ‘X’): 
 

Company Mark 
(x) 

Comlek Group Pty Ltd - ACN 143 586 967  

Comlek TIC Pty Ltd – ACN 143 729 971  

Comlek Engineering Pty Ltd - ACN 609 245 758  

International Switchboard Solutions Pty Ltd -  ACN 160 928 781  

Mackay Test & Tag Pty Ltd – ACN 143 592 643  

 
1.   This is to state the company (as marked) was, on 5 December 2022(1) and still is, justly and truly indebted to(2): 
 
  ................................................................................................................................................................................  

(‘Creditor’)(full name) 
 

  ................................................................................................................................................................................  
of (full address) 

  
 for $.................................................................................................. dollars and ................................................... cents. 
 
Particulars of the debt are: 

Date Consideration(3) 

state how the debt arose 
Amount $ GST 

included $ 
Remarks(4) 

include details of voucher substantiating 

payment 

 
 
 
 

    

2. To my knowledge or belief the creditor has not, nor has any person by the creditor's order, had or received any 
manner of satisfaction or security for the sum or any part of it except for the following:  ………………………… 

Insert particulars of all securities held.  Where the securities are on the property of the company, assess the value of those 
securities.  If any bills or other negotiable securities are held, specify them in a schedule in the following form: 

Date Drawer Acceptor Amount $ c Due Date 

 
 

    

  
 

I am not a related creditor of the Company (5) 
 

  
 

I am a related creditor of the Company (5) 
relationship:_______________________________________________ 

 

If the form is being used for the purpose of voting at a meeting: 

Is the debt you are claiming assigned to you? No  Yes  
     

If yes, attach written evidence of the debt, the assignment and consideration given.   Attached 
     

If yes, what value of consideration did you give for the assignment (eg, what amount did you pay 

for the debt?) 
$ 

3A.(6)* I am employed by the creditor and authorised in writing by the creditor to make this statement.  I know that the debt 
was incurred for the consideration stated and that the debt, to the best of my knowledge and belief, still remains 
unpaid and unsatisfied. 

3B.(6)* I am the creditor's agent authorised to make this statement in writing.  I know that the debt was incurred and for 
the consideration stated and that the debt, to the best of my knowledge and belief, still remains unpaid and 
unsatisfied. 

 
DATED this day of 2023 
 
Signature of Signatory ....................................................................................................................................................................  

NAME IN BLOCK LETTERS ..........................................................................................................................................................  

Occupation .....................................................................................................................................................................................  

Address ...........................................................................................................................................................................................  

  
 
 
 



CL-POD 

Proof of Debt Form Directions 
 
* Strike out whichever is inapplicable. 
 
(1) Insert date of Court Order in winding up by the Court, or date of resolution to wind up, if a voluntary winding up. 
 
(2) Insert full name and address (including ABN) of the creditor and, if applicable, the creditor's partners.  If prepared by 

an employee or agent of the creditor, also insert a description of the occupation of the creditor. 
 
(3) Under "Consideration" state how the debt arose, for example "goods sold and delivered to the company between the 

dates of .....................................................", "moneys advanced in respect of the Bill of Exchange". 
 
(4) Under "Remarks" include details of vouchers substantiating payment. 
 
(5) Related Party / Entity: Director, relative of Director, related company, beneficiary of a related trust. 
 
(6) If the Creditor is a natural person and this proof is made by the Creditor personally. In other cases, if, for example, 

you are the director of a corporate Creditor or the solicitor or accountant of the Creditor, you sign this form as the 
Creditor’s authorised agent (delete item 3A). If you are an authorised employee of the Creditor (credit manager etc), 
delete item 3B. 

 
 Annexures 
 
A. If space provided for a particular purpose in a form is insufficient to contain all the required information in relation to a 

particular item, the information must be set out in an annexure. 
 
B. An annexure to a form must: 
 

(a) have an identifying mark; 
 

(b) and be endorsed with the words: 
 

i) "This is the annexure of (insert number of pages) pages marked (insert an identifying mark) 
referred to in the (insert description of form) signed by me/us and dated (insert date of signing); 
and 

 
(c) be signed by each person signing the form to which the document is annexed. 

 
C. The pages in an annexure must be numbered consecutively. 
 
D. If a form has a document annexed the following particulars of the annexure must be written on the form: 
 

(a) the identifying mark; and 
 

(b) the number of pages.  
 
E. A reference to an annexure includes a document that is with a form. 
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