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(b) The Hotel Manager is responsible for the selection and appointment of suppliers, 
service providers and consultants appointed under this Agreement, including the 
terms of such appointments. The Hotel Manager shall use its best endeavours to 
ensure that such appointment terms are based on acceptable industry standards.

(c) The Hotel Manager shall co-ordinate, monitor and manage the performance of 
service providers and consultants appointed under this Agreement and use its best 
endeavours to ensure that any such service providers and consultants perform their 
obligations in a proper and timely manner.

(d) The Hotel Manager is not responsible or liable for any loss, damage or expense 
suffered or incurred by the Company as a result of any act or omission whatever 
(including a negligent act or omission) of any person appointed to provide services in 
connection with this Agreement beyond the extent to which the Hotel Manager is 
able to recover.

3.4 Standards of assessing performance

(a) The Hotel Manager must perform its obligations under this Agreement to the same 
standard and in the same manner as the Company itself would perform those 
obligations, acting reasonably.

(b) The Hotel Manager must perform the Services diligently and continuously until the 
Services are completed or until its engagement is terminated in accordance with this 
Agreement.

3.5 Record keeping and reporting

The Hotel Manager must:

(a) maintain adequate records of all transactions and other matters in relation to the 
operation of the Business and retain such records for a period of not less than the 
longer of the term of this Agreement and any period required under Relevant Law;

(b) provide the Company and the Landowner with the reports specified in Schedule 1 
and take reasonable steps to ensure that those reports are complete and accurate in 
all material respects to the extent the necessary information is within the reasonable 
control of the Hotel Manager; and

(c) provide, upon reasonable request by the Company or the Landowner, additional 
information which is complete and accurate in all material respects to the extent the 
necessary information is within the reasonable control of the Hotel Manager and is 
not subject to any confidentiality or professional privilege.

3.6 Compliance with Applicable Requirements

The Hotel Manager must act in compliance with, and use the judgement of a skilled 
professional providing the Services to ensure the Company complies with all Applicable 
Requirements to the extent that they concern the functions, powers and duties of the Hotel 
Manager under this Agreement. However, the Company agrees and acknowledges that:

(a) the Hotel Manager may act on specific instructions given by the Company without 
investigating whether the act will comply with the Applicable Requirements, but must 
not comply with any direction which it is aware will cause a breach of the Applicable 
Requirements;

(b) the Hotel Manager is not required to do, or refrain from doing, anything in connection 
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with this Agreement which may place the Hotel Manager in breach of any law.

3.7 Compliance with this Agreement

The Hotel Manager must (and must ensure that its respective employees, officers, delegates, 
agents and contractors) comply with any law and the terms of this Agreement to the extent 
that they concern the functions or obligations of the Hotel Manager (as applicable) under this 
Agreement or the exercise of those functions by any such person.

3.8 Third party claims

(a) The Hotel Manager must notify the Company and the Landowner promptly of any 
claim made by any third party in relation to the Hotel or the Company of which the 
Hotel Manager is aware or has notice and will send to the Company and the 
Landowner any notice, claim, summons or writ served on the Hotel Manager 
concerning the Hotel or the Company.

(b) The Hotel Manager will not without the express written consent of the Company 
purport to accept or admit any claims or liabilities of which it receives notification 
pursuant to clause 3.8(a) on behalf of the Company or make any settlement or 
compromise with any third party in respect of the Company.

3.9 Litigation

If legal action is initiated against the Hotel Manager by any third party in respect of any 
matter connected with this Agreement and in respect of which the Hotel Manager has the 
benefit of an indemnity from the Company under this Agreement, the Company shall be 
entitled:

(a) at its election, cost and risk to take over from the Hotel Manager the conduct and the 
defence of any such action; and

(b) to prosecute any claim for indemnity or damages or other entitlement against any 
third party in the name of the Hotel Manager,

provided that the Company first accepts (in writing) liability under the relevant indemnity in 
respect of which the Hotel Manager has the benefit of an indemnity from the Company under 
this Agreement.

3.10 Hazards, accidents and injuries

(a) To the extent reasonable possible, the Hotel Manager must not create or leave 
unattended any hazards, accidents and injuries at the Hotel or the Property.

(b) All hazards, accidents and injuries must be reported to the Company and the 
Landowner immediately.

(c) All potential hazards, accidents and injuries which the Hotel Manager is aware of, 
whether caused by the Hotel Manager or not, must be reported to the Company and 
the Landowner as soon as possible and no later than the next Business Day.

(d) Where the acts or omissions of the Hotel Manager cause loss, damage or injury to a 
third party, then the Hotel Manager must promptly deal with the any third party 
claims.

3.11 Damage to property

The Hotel Manager must immediately report to the Company and the Landowner any 
damage caused by the Hotel Manager or its employees, agents or contractors to the 
Property or any facilities and equipment at the Property, whether owned by the Company or 
a third party. The Hotel Manager agrees that it must, at its own cost and expense, make 
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good any damage resulting from the provision of the Services or otherwise caused or 
contributed to, directly or indirectly, by the Hotel Manager or its employees.

3.12 Responsibility

Marlow and Blue Marlin are jointly and severally responsible and liable for the provision of 
the Services by the Hotel Manager under this Agreement.

4. PERSONNEL

4.1 Personnel

The Hotel Manager shall ensure that it has sufficient personnel as is required for the full and 
proper discharge of the Services.

4.2 Key personnel

(a) The Hotel Manager will ensure that at all times during the term of this Agreement at 
least one of:

(i) the Key Personnel; or

(ii) such other senior executive or key personnel of the Hotel Manager,

is involved in and is supervising the performance of the Hotel Manager’s obligations 
under this Agreement.

(b) If the Key Personnel is not available at the times reasonably required under clause 
4.2(a), then the Hotel Manager must arrange for an appropriate person or persons 
to perform that part of the duties or services during the period of unavailability.

5. OBLIGATIONS OF THE COMPANY

5.1 General obligations

The Company must do the following:

(a) Act competently, diligently, honestly and fairly with proper care, skill and diligence in 
performing its obligations under this Agreement.

(b) Act in a prompt, timely and professional manner.

(c) Act in compliance with all applicable laws.

(d) Comply with its obligations under this Agreement.
(e) Provide the Hotel Manager and the Landowner with such assistance as may be 

reasonably requested from time to time.

(f) Pay the Hotel Manager all moneys, whether as Fees (Base Fee, Bonus Fee and 
Capital Gains Bonus Fees) or reimbursements promptly in accordance with this 
Agreement.

5.2 Instructions and directions

The Company must provide instructions and directions (in writing if requested by the Hotel 
Manager) in a prompt and timely manner, in response to any reasonable requests by the 
Hotel Manager.
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5.3 Sale of Property and Hotel

The Company and the Landowner agree to sell both the Property and the Hotel as one 
package and as a going concern.

6. FEES AND COSTS

6.1 Fees

In consideration of the services provided under this Agreement, the Hotel Manager is
entitled to receive the Fees.

6.2 Expenses

(a) The Hotel Manager is entitled to be reimbursed by the Company for all fees, costs, 
expenses, charges, fines, penalties and outlays (which are supported by a valid tax 
invoice) it properly and reasonably incurs in connection with the operation of the 
Business. However, expenses associated with the operation of the Hotel Manager’s 
business (such as office rent, electricity and wages payable to the Hotel Manager’s 
employees) are not included as expenses and outlays payable by the Company 
under this clause.

(b) The Company may reject a claim for reimbursement of any fee, costs expense, 
charges fine, penalty or outlay; however, it must act reasonably in exercising this 
power.

6.3 Unpaid Fees

(a) Any Fee due to the Hotel Manager under this Agreement which remains unpaid will 
accrue interest at the Prescribed Rate (compounded on a quarterly basis) as from 
the first day on which the relevant amount is overdue.

(b) The right to demand payment of interest is without prejudice to any other rights and
remedies the Hotel Manager may have in respect of a payment default under this 
Agreement.

(c) Interest will not accrue in respect of an amount outstanding to the extent that the 
amount is subject to a bona fide dispute between the Hotel Manager and the 
Company which has not been resolved in accordance with this Agreement. If the 
dispute is ultimately resolved in the Hotel Manager's favour, the Company must pay 
to the Hotel Manager interest on the amount outstanding that is the subject of the 
dispute, calculated as if interest had accrued from the first d ay on which the amount 
became overdue.

6.4 Provision of documents

The Company must provide the Hotel Manager, at the Hotel Manager's reasonable request,
all books, financial records and other such documents in relation to the Company or the
Hotel which are necessary to the calculation of the Fees under clause 6.1.

6.5 Payment discharge

(a) Any payment made to the Hotel Manager under this Agreement may be made to 
either Marlow or Blue Marlin and will constitute a full payment to the Hotel Manager 
under this Agreement.

(b) Marlow and/or Blue Marlin will not have any claim for payment against the Company 
and fully discharges the Company against all claims, costs, expenses, liabilities and 
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responsibility whatsoever for payments by the Company in respect of either Marlow 
or Blue Marlin where a full payment under the terms of this Agreement has been paid 
to either of Marlow or Blue Marlin solely.

(c) Marlow and Blue Marlin, jointly and severally, indemnify the Company against any 
claim by the Hotel Manager, Marlow and/or Blue Marlin in respect of payments by 
the Company in accordance with this clause 6.5.

7. GST

7.1 GST exclusive amounts

All amounts payable under or in connection with this Agreement are exclusive of GST, unless 
otherwise stated or agreed.

7.2 Payment of GST

(a) The Company, as a recipient of a taxable supply by the Hotel Manager under or in 
connection with this Agreement must pay to the Hotel Manager, in addition to the 
GST exclusive consideration for the taxable supply, an amount equal to any GST 
paid or payable by the Hotel Manager in respect of the taxable supply (GST 
Amount).

(b) The Company must pay the GST Amount to the Hotel Manager when the GST 
exclusive consideration or part of it is provided, except that the Company need not 
pay the GST Amount unless the Company has received a tax invoice (or an 
adjustment note) for that taxable supply.

7.3 Reimbursements

Where the Hotel Manager incurs a cost or expense for which it may claim payment, 
reimbursement or indemnity from the Company under or in connection with this Agreement, 
the amount to be paid or credited to the Hotel Manager is the cost or expense (reduced by 
the input tax credit that the Hotel Manager is entitled to claim in respect of that cost or 
expense) plus the amount in respect of GST payable by the Company as calculated under 
clause 7.2.

8. INTELLECTUAL PROPERTY RIGHTS

8.1 Marlow Material

(a) The Hotel Manager owns all Intellectual Property Rights in the Marlow Material and, 
subject to payment of the Fees in full, the Hotel Manager grants the Company a 
limited, personal, non-transferable, non-exclusive, non-sub-licensable royalty free, 
license to use or reproduce for its own internal purposes that portion of the Marlow 
Material which is required to enable the Company to fully enjoy the benefit of the 
Services by the Hotel Manager.

(b) For the avoidance of doubt, nothing in this Agreement assigns any Intellectual 
Property Rights in any Marlow Material to the Company.

8.2 Company Material

(a) The Company owns all Intellectual Property Rights in the Company Material and the 
Company grants the Hotel Manager a limited, personal, non-exclusive, royalty free, 
license to use, reproduce, modify, or adapt that portion of the Company Material
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which is required to enable the Hotel Manager to provide the Services and perform 
its obligations under this Agreement.

(b) For the avoidance of doubt, nothing in this Agreement assigns any Intellectual 
Property Rights in any the Company Material to the Hotel Manager.

8.3 Marlow Toolkit

For the avoidance of doubt, the Company acknowledges that:

(a) the Hotel Manager creates, acquires, develops, adapts and uses knowledge, skills, 
techniques, designs, templates, formats, tools, methodologies, processes, 
procedures and routines (called the "Marlow Toolkit", some of which may be included 
in the Marlow Material) in providing services (including the Services) and carrying on 
its business generally;

(b) the Marlow Toolkit is not created by the Hotel Manager for exclusive use of or 
services provided to any particular client or the Company; and

(c) nothing in this Agreement assigns any Intellectual Property Rights in the Marlow 
Toolkit to the Company or prevents the Hotel Manager from dealing with (and the 
Company expressly acknowledges that the Hotel Manager may deal with) the 
Marlow Toolkit in any manner as the Hotel Manager sees fit.

8.4 Infringement Claims against the Company

Subject to clause 8.6, the Hotel Manager indemnifies the Company against any Loss 
(including reasonable legal costs and defence or settlement costs) incurred by the Company 
arising directly out of or referable to any Infringement Claim against the Company, excluding 
claims arising from:

(a) the actions or omissions of the Company or the Company's officers, employees, 
contractors, representatives or agents;

(b) the Company Material; or

(c) any other Material provided by the Company to the Hotel Manager.

8.5 Infringement Claims against the Hotel Manager
Subject to clause 8.6, the Company indemnifies the Hotel Manager against any Loss
(including reasonable legal costs and defence or settlement costs) incurred by the Hotel 
Manager arising out of or referable to any Infringement Claim against the Hotel Manager, 
excluding claims arising from:

(a) the actions or omissions of the Hotel Manager or the Hotel Manager's officers, 
employees, contractors, representatives or agents;

(b) the Marlow Material; or

(c) any other Material provided to the Company by or on behalf of the Hotel Manager.

8.6 Infringement Claims generally
A party will not indemnify the other party under clauses 8.4 or 8.5, unless the party seeking 
the indemnity:

(a) notifies the other party as soon as possible of the Infringement Claim;
(b) at its own expense, provides to the other party all reasonable assistance in 

conducting the defence to an Infringement Claim;

(c) refrains from admitting any liability for, or settling, the Infringement Claim; and
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(d) permits the other party to modify or alter the relevant Material in order to avoid the 
continuing infringement without adverse affects to the obligations of the party under 
this Agreement.

9. CONFIDENTIAL INFORMATION

9.1 Use of Confidential Information

The parties, including their respective officers, employees and agents, must not (directly or 
indirectly) disclose to any person, or use or permit to be disclosed or used for any purpose 
other than a purpose contemplated by this Agreement, the other party’s Confidential 
Information, except:

(a) information that is in the public domain as at the Commencement Date or 
subsequently enters the public domain without any breach of either party's 
obligations under this clause;

(b) as the parties otherwise agree in writing;

(c) the information is required to be disclosed or used by employees in the proper 
performance of the obligations of this Agreement;

(d) such disclosure is required by law or order of a court of competent jurisdiction or by 
order of an applicable governmental authority;

(e) such disclosure is made to the shareholders of the Hotel Manager or the Company;

(f) such disclosure is made to the unitholders of the Trust;

(g) such disclosure is necessary for the purposes of the party receiving professional 
advice; or

(h) such disclosure is required for inclusion in an offer document issued by the Company 
and/or the Landowner.

9.2 Actions to prevent misuse and disclosure

Each party must take all reasonable steps to ensure that any person who has access to 
Confidential Information of the other party through it or on its behalf, does not use or disclose 
the other party's Confidential Information other than in accordance with this Agreement.

9.3 Return of Confidential Information

Except for Confidential Information of the requesting party which the other party reasonably 
requires to properly give effect to this Agreement in favour of the requesting party, each party 
must, on request by the other party, return to the requesting party any Confidential 
Information supplied by the requesting party to the other party.

9.4 Survival

This clause 9 survives the termination of this Agreement.

10. PRIVACY

In performing this Agreement, the Hotel Manager must:

(a) use Personal Information only for the purposes of fulfilling its obligations under this 
Agreement;
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(b) not use, modify or disclose Personal Information except with the prior written consent 
of the Company;

(c) take all reasonable measures to ensure that Personal Information in its possession 
or control, or to which it has access in connection with this Agreement, is protected 
against loss and unauthorised access, use, modification or disclosure;

(d) comply with any reasonable direction, policy or guidelines of the Company which 
concern the security, use and disclosure of Personal Information; and

(e) ensure that any person who is authorised to have access to any Personal 
Information, is made aware of the obligations of this clause 10.

11. INDEMNITY, RELEASE AND DISCHARGE

11.1 Indemnity

(a) The Hotel Manager indemnifies the Company against all Losses, actions, suits, 
causes of action, claims, demands and expenses of every description whatsoever 
which it may suffer or incur as a result of the provision of Services.

(b) The indemnity in clause 11.1 (a) will not apply to the extent any Loss is caused or 
contributed by any act, instruction or decision of the Company or the Landowner or 
the negligence, default, fraud or dishonesty of either of them.

(c) Notwithstanding any other provision of this Agreement, the Hotel Manager will not be 
liable to the Company for any claim of Consequential Loss.

(d) This clause 11.1 continues after the termination of this Agreement.

11.2 Release and discharge

The Hotel Manager agrees that any entry or occupation of the Hotel and/or the Property by it 
in the course of the provision of the Services is at its own risk and hereby releases and 
discharges the Company and the Landowner (including their officers, employees and agents) 
from all claims and demands of any kind whatsoever and from any liability including, without 
limitation, liability for negligence which may arise in respect of any accident, damage, 
destruction, debt or injury to the Hotel Manager, its employees, agents or subcontractors or 
to any property of the Hotel Manager, its employees, agents or subcontractors which occurs 
in relation to the provision of the Services, except where such liability arises from any willful 
or negligent act or omission of the Company or the Landowner (or their employees, agents or 
service providers) or as a result of any instruction given to the Hotel Manager by the 
Company and/or the Landowner.

12. LIABILITY

12.1 Limitation of Liability

(a) Subject always to the remainder of this clause 12.1 and clause 12.2 the aggregate 
liability of either the Hotel Manager or the Company (First Party) under this 
Agreement for any Loss sustained by the other party in connection with this 
Agreement or the Services, regardless of the basis on which the other party is 
entitled to claim damages from the First Party (including fundamental breach, 
negligence or other contract or tort claim), is limited to an amount equal to the sum of 
all Fees paid to the Hotel Manager by the Company under this Agreement.
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(b) The limitation of liability in clause 12.1(a) does not apply in relation to any liability 
arising directly out of:

(i) personal injury (including sickness or death);

(ii) a breach of a party's confidentiality obligations under clause 9; or

(iii) the indemnity granted under clause 11.2.
(c) In no event will either party be liable to the other party for any claim of Consequential 

Loss under this Agreement.

(d) The liability of the Hotel Manager and the Company under this Agreement 
howsoever arising, will be reduced proportionally to the extent that any act or 
omission of the other party or its officers, employees, contractors, age n ts or 
assignees, caused or contributed to the liability.

(e) A party will not be liable to the other party for any Loss to the extent that the breach 
giving rise to the Loss was caused by the other party's failure to perform its 
obligations under this Agreement.

12.2 Limitation of liability under the ACL

(a) If the Australian Consumer Law (ACL) or any other legislation implies a condition or 
warranty into this Agreement in respect of goods or services supplied, and the Hotel 
Manager's liability for breach of that condition or warranty may not t e excluded but 
may be limited, then the Hotel Manager's liability for any breach of that condition or 
warranty is limited to the Hotel Manager doing either or both of the following (at its 
election):

(i) supplying the services again;

(ii) paying the cost of having the services supplied again to an amount equal to 
the sum of all Fees paid to the Hotel Manager by the Company under this 
Agreement.

(b) Nothing in this Agreement is intended to exclude, restrict or modify rights which the 
Company may have under the ACL or any other legislation which may not be 
excluded, restricted or modified by agreement.

12.3 Limitation of actions

Except as required by any law which law cannot be excluded, the Hotel Manager and the 
Company must not take any legal or other action against the other, arising out of or in
connection with this Agreement, unless the legal or other action is instituted to commenced
within two years of the cessation of the Hotel Manager’s services under this Agreement.

13. LIMITATION OF LIABILITY

13.1 Capacity

The parties acknowledge that the Trustee:
(a) is entering into this Agreement as trustee of the Trust and not in any other capacity:

(b) has appointed Joseph Hayes and Andrew McCabe to act as its joint and several 
administrators (Trustee Administrators); and

(c) the Trustee Administrators are acting in their capacity as administrators and not in 
their personal capacities.
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13.2 Limitation of liability

(a) The Trustee is not liable to the other parties or any other person in any capacity other 
than as trustee of the Trust.

(b) A liability of the Trustee to any other party arising under or in connection with this 
Agreement is limited to and can be enforced by the other parties against the Trustee 
only to the extent to which it can be satisfied out of any property held by the Trustee 
out of which the Trustee is actually indemnified for the liability. This limitation of the 
Trustee’s liability applies despite any other provision of this Agreement and extends 
to all liabilities and obligations of the Trustee in any way connected with any 
representation, warranty, conduct, omission, agreement or transaction related to this 
Agreement.

(c) The parties may not sue the Trustee or the Trustee Administrators in any capacity 
other than as trustee of the Trust, including seeking the appointment of a receiver 
(except in relation to property of the Trust), a liquidator, an administrator or any other 
similar person to the Trustee or prove in any liquidation of or affecting the Trustee 
(except in relation to the property of the Trust).

(d) To the extent permitted by law the Trustee Administrators are not personally liable 
under this Agreement.

(e) The parties waive their rights and release the Trustee from any personal liability in 
respect of any loss or damage which the parties may suffer as a consequence of a 
failure of the Trustee to perform its obligations under this Agreement, which cannot 
be paid or satisfied out of any property held by the Trustee as trustee of the Trust.

(f) This clause survives any termination of this Agreement and remains in full force and 
effect

14. TERMINATION AND DEFAULT

14.1 Termination

This Agreement will terminate on the earlier of the following:

(a) The date the Company, the Landowner and the Hotel Manager mutually agree.
(b) The date the Hotel Manager, Marlow or Blue Marlin is wound up, has a receiver, a 

receiver and manager, provisional liquidator, or an administrator appointed or enters 
into any scheme or arrangement with creditors or any resolution is proposed which 
would, if passed, result in the party being wound up, whether voluntarily or otherwise.

(c) The date determined under clauses 14.2 or 14.3.

(d) 90 days after completion of the sale or other disposition of the Property by the 
Landowner.

(e) 120 days after the Company provides a written notice of termination to the Hotel 
Manager.

(f) 120 days after the Hotel Manager provides a written notice of termination to the 
Company.

14.2 Hotel Manager’s default

(a) If:
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(i) the Hotel Manager commits, permits or suffers to occur or exist any material 
breach or material default in the due and punctual observance and 
performance of any of its covenants, obligations or provisions of this 
Agreement; and

(ii) after notice from the Company requiring it to remedy the breach (Manager 
Rectification Notice), the Hotel Manager fails to do so within 90 days of the 
service of the Hotel Manager Rectification Notice (or such longer period as is 
reasonably required to remedy the breach),

then, subject to clauses 14.2(b) and 14.4, the Company may by further notice to the 
Hotel Manager terminate this Agreement.

(b) If the Company is entitled under clause 14.2(a) to terminate this Agreement for 
breach by the Hotel Manager, but the breach is not capable of being remedied, the 
Company may only terminate this Agreement if reasonable compensation for the 
breach is not paid by the Hotel Manager to the Company within 30 days of demand 
by the Company (or such longer period as is reasonably required to determine the 
amount of such reasonable compensation).

(c) If the Company is entitled to terminate this Agreement under clauses 14.2(a) or (b), 
and does terminate this Agreement, the Hotel Manager shall be entitled to retain all 
amounts it has received or is entitled to receive on account of the Fees and any 
reimbursement for expenses before the date of termination (without being subject to 
refund or repayment on any ground), such payments to be made to the Hotel 
Manager by and not later than the date of termination.

14.3 Company’s default

(a) If:

(i) the Company commits, permits or suffers to occur or exist any breach or 
default in the due and punctual observance and performance of any of the 
covenants, obligations or provisions of this Agreement in respect of payment 
of moneys, or any of its other covenants, obligations or provisions of this 
Agreement; and

(ii) after notice in writing from the Hotel Manager requiring it to remedy the 
breach (Company Rectification Notice), the Company fails to do so within, 
in the case of a failure to pay moneys, 30 days of service of the Company 
Rectification Notice, or, in any other case, 120 days of the service of the 
Company Rectification Notice (or such longer period as is reasonably 
required to remedy the breach,

then the Hotel Manager may, subject to clauses 14.3(b) and 14.4, by further notice 
to the Company, terminate this Agreement.

(b) If the Hotel Manager is otherwise entitled under clause 14.3(a) to terminate this
Agreement for breach by the Company, but the breach is not capable of being 
remedied, then the Hotel Manager may only terminate this Agreement if 
compensation for the breach is not paid by the Company to the Hotel Manager within 
120 days of being demanded by the Hotel Manager (or such longer period as is 
reasonably required to determine the amount of such reasonable co m pensation).

14.4 Notice prior to termination

Notwithstanding clauses 14.2 and 14.3:
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(a) neither party may exercise its rights of termination under those clauses without:
(i) serving upon the other party written notification of intention to terminate at 

least 30 days prior to the date upon which it intends to exercise its 
termination rights; and

(ii) considering any representations made by the other party during that 30 day 
period; and

(b) a notice under clause 14.4(a) may not be served prior to the expiry of the relevant 
rectification notice served under clause 14.2 or clause 14.3 (as applicable).

14.5 Remedies

Without prejudice to the rights of a non-defaulting party, if a default occurs which is rectified 
as contemplated by clauses 14.2 or 14.3, then:

(a) the defaulting party will pay interest at the Prescribed Rate to the payee entitled to 
any outstanding moneys from the date the default occurs until it is rectified to the 
reasonable satisfaction of the payee, such interest to be capitalised every 30 days;

(b) the acceptance of interest will not constitute a waiver of the relevant default; and

(c) the defaulting party must indemnify the other party for all loss and damage suffered 
as a result of the default.

14.6 Rights not affected by termination

Subject to the terms of Item 4 of Schedule 2, termination of this Agreement, and payment of 
reasonable compensation under clause 14.2 or clause 14.3, shall not limit or othen/vise 
affect any rights, obligations and liabilities of any party arising on or before the date of such 
termination or payment, whether in relation to any breach of this Agreement or otherwise.

15. NOTICES

15.1 Form and method

(a) All notices provided for in this Agreement shall be in writing and in English; and shall 
be effective when sent in accordance with the contact details for notices specified in 
clause 15.2.

(b) Subject to clause 15.1(c), a notice given in accordance with this clause is taken as 
having been given and received:

(i) if delivered by hand, on delivery;

(ii) if sent by prepaid post:
(A) within Australia, on the second Business Day after the date of 

posting;

(B) to or from a place outside Australia, on the seventh Business Day 
after the date of posting; or

(Hi) if transmitted by e-mail:

(A) when the sender receives an automated message confirming 
delivery; or

(B) 30 minutes after the time sent (as recorded on the device from which 
the sender sent the email) unless the sender receives a message 

376



Corrimal Pub Pty Ltd

that the email has not been delivered; or

(c) If the delivery or transmission of a notice is not on a Business Day or is after 5.00pm 
(recipient’s time) on a Business Day, then the notice is taken to be received at 
9.00am (recipient’s time) on the next Business Day.

15.2 Address of parties

Unless varied by notice in accordance with this clause 15, each party’s address and other 
details are as set out in this Agreement.

16. GENERAL PROVISIONS

16.1 Costs

The Company is responsible for the legal fees associated with the preparation of this 
Agreement. The parties shall otherwise bear their own legal, accounting and other costs, 
charges and expenses of and incidental to this Agreement.

16.2 Entire agreement

The parties agree this Agreement embodies the entire agreement between the parties with 
respect to the subject matter of this Agreement; and supersedes and extinguishes all prior 
agreements and understandings between the parties with respect to the matters covered by 
this Agreement.

16.3 Further assurances

Each party shall exercise all such powers as are available to it, do all such acts, matters and 
things and sign, execute and deliver all such documents and instruments as may be 
necessary or reasonably required to give full force and effect to the provisions of this 
Agreement.

16.4 Variations

This Agreement may not be amended or varied unless such amendment or variation is 
reduced to writing and signed by the parties.

16.5 Waiver

A failure to exercise or enforce or a delay in exercising or enforcing or the partial exercise or 
enforcement of any right will not in any way preclude, or operate as a waiver of any further 
exercise or enforcement of that or any other right.

16.6 Counterparts

This Agreement or any notice, authority or other document contemplated by this Agreement 
may be executed in a number of counterparts, all of which taken together, will be deemed to 
constitute one and the same document.

16.7 Assignment

(a) The Hotel Manager must not assign any of its rights, duties and obligations under 
this Agreement without the prior written consent of the Company.

(b) The Company must not assign any of its rights, duties and obligations under this 
Agreement without the prior written consent of the Hotel Manager; however, if the 
Hotel is sold or transferred, then the Company may assign its rights, duties and 
obligations under this Agreement to the purchaser of the Hotel without t he consent 
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of the Hotel Manager.

(c) A change of control (as defined in the Corporations Act) of party, including an entity 
that controls a party to this Agreement, is taken to be an assignment of the rights, 
duties and obligations under this Agreement and clauses 16.7(a) and 16.7(b) apply.

16.8 Severability

Any provision of this Agreement which is illegal, void or unenforceable will be ineffective and 
may be severed to the extent only of that illegality, voidness or unenforceability without 
invalidating the remaining provisions of this Agreement.

16.9 Governing law and jurisdiction

This Agreement is governed by and construed in accordance with the laws of New South 
Wales and each of the parties irrevocably submits to the non-exclusive jurisdiction of the 
courts of New South Wales.
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Signing page

Executed as an agreement

Executed by Corrimal Pub Pty Ltd (ACN 611 873 995) (Administrators Appointed)
in accordance with section 127 of the Corporations Act by being signed by its joint and several 
administrator Sule Arnautovic

…………………………………….
Signature of Sule Arnautovic

……………………………
Signature of Witness

…………………………
Full Name of Witness 

Executed by Five Islands Invest Pty Ltd (ACN 611 874 410) (Administrators Appointed) as trustee for 
the Five Islands Investment Unit Trust in accordance with section 127 of the Corporations Act by being 
signed by its joint and several administrator Andrew McCabe

…………………………………….
Signature of Andrew McCabe

……………………………
Signature of Witness

Joseph Hayes
Full Name of Witness 

………………………………
Signature of Andrew McCa

……………………………
Signature of Witness
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SCHEDULE 1 - SERVICES

1. General

(a) The Hotel Manager must comply with all reasonable directions of the Company and 
the Company’s policies and procedures that relate to occupational health, safety, 
security and confidentiality, as notified by the Company to the Hotel Manager from 
time to time, in relation to the provision of Services and othen/vise when occupying 
the Property and/or the Hotel.

(b) The Hotel Manager must comply with all reasonable directions of the Landowner to 
ensure the Hotel is operated and the Property is occupied in compliance with the 
terms of the Lease where the Lessee’s obligations under the Lease are not 
inconsistent with the obligations of the Hotel Manager under this Agreement and to 
ensure, to the extent reasonable, the Company complies with the terms of the Lease.

(c) The Hotel Manager must ensure the Financial Covenants are achieved in relation to 
the operation of the Business.

(d) The Hotel Manager must engage a sufficient number of suitably skilled and qualified 
employees to provide the Services under this Agreement, including an Operations 
Manager, bookkeepers, administration managers etc.

2. Operations Manager

(a) The Hotel Manager must appoint an Operations Manager to the Hotel.

(b) The role of the Operations Manager is to oversee the following:

(i) the operation of the Business;
(ii) staff recruitment, management of staff, monitoring and supervision of staff, 

staff training;

(iii) marketing of the Hotel and its events;

(iv) stock management and other supplies, including ordering liquor, food and 
beverages;

(v) the provision of services by appointed contractors and service providers;

(vi) reporting on the operation of the Business and issues associated with the 
Hotel; and

(vii) such other roles as are customary for the operation manager of a hotel of the 
kind operated by the Company.

3. Reporting

(a) The Hotel Manager will report to the Company and the Landowner as follows:

(i) The Daily Takings Sheet (DTS) must be emailed to the Company on a daily 
basis, at the close of trading. The DTS will provide details of the following:

(A) revenue from all revenue centres and any cash variances;

(B) gaming turnover, including gross, payouts and net profit;
(C) expenses and any cash payments made on the day; and

(D) a trading report compiled by the managers on duty.
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(ii) The Weekly Takings Sheet WTS (WTS) must be emailed to the Company and 
the Landowner on a weekly basis. The WTS will provide details of the 
following:

(A) weekly takings summary, including cash payments made;

(B) weekly accounts paid report;

(C) weekly statement of cash position;
(D) weekly payroll report outlining direct wages along with indirect wage 

costs of superannuation, workers compensation and payroll tax (if 
applicable).

(ill) A monthly report detailing:

(A) a trading report checked against the approved budget;

(B) beverage stock take report, outlining stock on hand, gross profit 
margin and stock variances;

(C) food stock take report, outlining stock on hand, gross profit margin and 
stock variances.

(iv) A quarterly report detailing:

(A) quarterly balance sheets and profit and loss statements for the Hotel;

(B) statement of funds available for withdrawal / distribution.

(b) The Hotel Manager will report to the Company and the Landowner within 14 days of 
the end of each month on the following:

(I) Details of the Hotel operations, such as turnover figures, revenue, net profit etc 
from the operation of the Hotel.

(ii) Actual hours of attendance of the Hotel Manager’s staff at the Hotel during the 
period, the subject of the report, if requested.

(ill) Details of all incidents, accidents, injuries and hazards that occurred (or claimed 
to have occurred) at the Hotel and/or Property or in connection with the 
operation of the Business since the issue of the last report.

(iv) Accounting reports relating to the operation of the Hotel.

(v) Such other reports relating to the operation of the Business, as requested by 
the Company and/or the Landowner.

(c) All reports will be checked by the head office of the Hotel Manager to ensure they 
are accurate and correct before being issued.

4. Financial management

(a) The Hotel Manager will:

(I) manage the cash flow of the Hotel;
(ii) manage accounts payable and accounts receivable of the Hotel, including 

payment of invoices and suppliers;

(iii) prepare quarterly balance sheets for the Hotel;

(iv) prepare quarterly profit and loss statements for the Hotel;
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(b) The Hotel manager will perform regular bank reconciliations to ensure all monies and 
payments are accounted for, including TAB commissions, ATM rebates etc.

5. Compliance with legislative requirements

(a) The Hotel Manager is responsible for ensuring the Company holds all required 
Approvals to operate the Hotel and that the Hotel is operated in compliance with all 
Relevant Laws, including:

(I) NSW Liquor Act including Signage, RSA Principles and staff training.

(ii) NSW Gaming Machines Act.

(iii) NSW Pure Food Act.

(iv) Council Approved Development Consents.

(v) AML CTF Laws.
(b) Seek to obtain approval for extended licensed hours, increase gaming machine 

trading hours, increase SIA entitlements etc, as considered necessary or desirable to 
increase the trade, profitability and/or the value of the Hotel.

(c) Whilst every endeavour will be made to ensure compliance with legislative 
requirements relating to the operation of the Business, any fines that are incurred by 
the licensees in connection with the operation of the Business will be payable by the 
Company.

6. Maintenance

(a) The Hotel Manager will maintain a suitable standard of maintenance for the Hotel at 
all times to ensure the Hotel remains in a respectable and presentable condition.

(b) Licensed tradesman will be appointed on a “best quote” system with applicable 
warranties on their works with no margins applied by the Hotel Manager.

(c) The Hotel Manager is responsible for overseeing any works being completed by 
appointed tradesmen.

7. Insurance and security

(a) The Hotel Manager must maintain adequate insurance (or insurance of a type and to 
the value required by any Relevant Law) with a reputable insurer with respect to the 
Hotel Manager’s activities and those of its employees, agents and contractors 
engaged in providing the Services, including workers compensation, public liability 
and professional indemnity insurance. The Hotel Manager must, upon request by the 
Company and/or the Landowner, provide evidence of the currency of any such 
insurance.

(b) The Hotel Manager will ensure the Hotel (including all premises and buildings) is 
securely managed to prevent and othen/vise minimise theft, break-ins and damage
and is monitored with an alarm system that advises the Operations Manager of any 
issues. The Operations Manager must respond accordingly to all alarm notifications.

8. Inventory control

(a) The Hotel Manager will employ external stocktakers on a contract basis at regular 
periods (suitable term may vary according to the turnover of the Hotel) to compile 
reports outlining gross profit margins, stock variances and inventory valuations for 
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beverages and liquor.

(b) The appointed head chef will conduct stocktakes on the food operation every month 
providing a report outlining food purchases in dollar terms, gross profit margin and 
inventory valuations.

9. Human resources

(a) The Hotel Manager utilises the “deputy payroll and management system” which 
allows for rostering and forecasting, payroll processing and reporting and real time 
performance information on employees task performance.

(b) Staff directly engaged in the operations of the Business will be employed by the 
Company.

(c) Employees will engaged in accordance with current award or collective agreement (if 
applicable) including licensee and managers. The Hotel Manager will provide the 
following in respect of employees:

(I) employment contracts will be issued to every new employee outlining the terms and 
conditions of their employment;

(ii) payroll processing and transferring funds into the nominated accounts on a 
weekly basis;

(ill) group certificate printing and distribution, as required;

(iv) workers compensation claim management, as required;

(v) administration and payment of employee superannuation, as required;

(vi) training and development programs for staff; and
(vii) uniform deductions will be processed from the employee’s weekly payroll, as 

required.

10. Marketing and promotions

(a) The Hotel Manager will:

(I) prepare a tailored cost effective marketing plan to ensure the Hotel is 
effectively marketed to its target market.

(II) gaming and food operations will operate under “banner groups” allowing for 
common recognition of food quality, service and presentation, if suited to the 
Hotel.

(ill) coordinate supplier sponsorship of marketing expenses to reduce costs and 
increase the profitability of the Hotel.

(iv) Manage database growth and use of the Hotel.
(b) Gaming rooms will operate under the “Jade VIP Lounge” banner providing a 

recognisable quality in terms of room presentation, high standards of customer 
service and quality gaming product.

(c) Food operations will operate under a “banner group”, if suited to th e Hotel, providing 
a recognisable product in terms of menu, meal presentation, meal prices, standards 
of service and dining room presentation.
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11. Purchasing and orders

(a) The Hotel Manager will utilise its market presence to obtain savings and economies 
of scale in respect of the acquisition of liquor, beverages and food (and such other 
commodities) in connection with operation of the Business. Savings and economies 
of scale may consist of cost savings, discounts, rebates and promotional funds.

(b) The Hotel Manager will provide advice and assistance in relation to all aspects of the 
operation of the Business, including:

(i) the appointment of liquor wholesalers, including pricing andterms of trade.

(ii) the appointment of food providerswholesalers, including pricing andterms
of trade.

(ill) ATM licence arrangements, includingrebates;

(iv) operating equipment;

(v) security;

(vi) decor, artwork and printing;

(vii) waste removal and management;

(viii) cleaning services;

(ix) marketing and branding;

(x) gaming; and

(xi) such other matter required in connection with the operation of the Business.

12. Capital works programs

(a) The Hotel Manager will:
(i) provide the Company and the Landowner with insight into the short term 

capital works opportunities and longer term capital works opportunities for the 
Hotel;

(ii) complete detailed capitalexpenditure programs with expected return on
investment and cash flow analysis on proposed capital works programs;

(iii) coordinate all minor and major capital works programs undertaken at the
Hotel;

(iv) manage capital works programs, including:

(A) oversee the preparation and lodgement of development applications;

(B) appointment of contractors and service providers, including terms of 
appointment;

(C) services provided appointed contractors and service providers, 
including architects, town planners, builders, certifiers, draftsmen, 
solicitors etc;

(D) certification of completed works;

(E) scheduling of approved capital expenditure works; and

(F) managing capital expenditure and payments to contractors and 
service providers.
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(b) The purchasing and scheduling of approved capital works will be undertaken by the 
Hotel Manager at the best price possible with no margin added.

(c) Minor capital works programs will be completed by the Hotel Manager’s appointed 
approved tradesmen to reduce costs to the Company.

(d) Capital works programs will be conducted at the Company’s cost and expense.
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SCHEDULE 2-FEES

1. Base Fee

(a) From the Commencement Date, the Hotel Manager is entitled to receive the Base 
Fee, being an amount of $315,000 (plus GST) per annum; payable in equal 
fortnightly instalments in arrears.

(b) On the anniversary of the Commencement Date each year, the Base Fee shall be 
increased by the greater of 3% or the CPI Rate. For the purposes of this calculation, 
the CPI Rate is calculated as follows:

B
A = 

C
where:

A is the CPI Rate;

B is the CPI number for the quarter ending immediately before the relevant date of 
the calculation.

C is the CPI number for the quarter ending immediately before the last date on which 
the calculation was performed (or, if there has not been a calculation, the 
Commencement Date).

For the purposes of this calculation, “CPI” means the Consumer Price Index (All 
Groups) for Sydney which is published as such from time to time by the 
Commonwealth Bureau of Census and Statistics. If there is any suspension or 
discontinuance of the Consumer Price Index or its method of calculation is 
substantially altered, the Commonwealth Statistician must be requested by the 
parties to provide figures or indices which give an equivalent comparison to that 
contemplated by the foregoing paragraph and which the parties may mutually agree 
upon. If they are unable to agree then such index as is determined by the President 
of the New South Wales Division of the Australian Property Institute or his nominee 
whose decision will be binding and conclusive. The cost of any such determination 
(if any) must be borne by the Company and/or the Landowner. The said President or 
his nominee will act as an expert and not as an arbitrator in making any such 
determination.

2. Bonus Fee

(a) If the Bonus Fee Conditions are satisfied, then the Hotel Manager is entitled to receive 
the Bonus Fee, being an amount calculated as follows:

A = (B - C) x D

where:

A is the amount of the Bonus Fee for the Financial Year;

B is the Net Income for the Financial Year;

C is Preferred Return; and

D is 15% per annum.
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(b) The Bonus Fee rewards the Hotel Manager each Financial Year based on the 
financial performance of the Hotel. The Bonus Fee is calculated based on the 
financial statements for the Company each Financial Year. Subject to Item 4 of this 
Schedule, the Bonus Fee must be calculated and (if applicable) paid within 30 days 
of the completion of the financial statements or on termination under clause 14.1.

(c) The Hotel Manager’s entitlement to the Bonus Fee is conditional upon the following 
criteria being satisfied:

(i) The calculation of the Bonus Fee results in a positive number.

(ii) The Investors being entitled to receive the Preferred Return.

(iii) Payment by the Company of Base Rent under the terms of the Lease.

(iv) The Hotel Manager not being in breach of this Agreement.

(d) For the purposes of Item 2 of this Schedule 2, the following terms are defined:

“Base Rent” means the rent payable under the Lease, excluding any turnover rent.
“Bonus Fee Conditions” means the conditions set out above in subclause (c) of 
this Item 2 of Schedule 2.

“Capital Contributions” means the aggregate of the capital invested in the Trust, 
from time to time. At the date of this Agreement, the Capital Contributions are 
$5,550,000.

“Expenses” means any expenses, costs, charges, fees, commissions, brokerage, 
taxes, interest on borrowings, rates, levies, insurance premiums and any other like 
payment and all amounts payable in respect of any of them in connection with the 
operation of the Business. For the avoidance of doubt, the Base Fees payable to the 
Hotel Manager and the Manager under the Management Agreement are included as 
Expenses; however, this definition excludes the payment of rent (including Base Ret) 
under the Lease, Bonus Fees and Capital Gains Bonus Fees payable to the Hotel 
Manager and such similar fees payable to the Manager under the Management 
Agreement.

“Income” means all amounts which are, or would be recognised as, income by the 
application of generally accepted accounting principles, from the operation of the 
Business.

“Net Income” means the total Income generated from the operation of the Business 
less the Expenses.

“Preferred Return” means the amount calculated as:

A = B x C where:

A is the amount of the Preferred Return (which is payable to the Investors);

B is the Capital Contributions; and

C is 9% per annum;
3. Capital Gains Bonus Fee

(a) Upon occurrence of any Capital Gains Bonus Event, if the Capital Gains Bonus Fee 
Conditions are satisfied, then the Hotel Manager is entitled to receive the Capital 
Gains Bonus Fee, being an amount calculated as follows:
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A = ( B - C - D ) x E

where:

A is the amount of the amount of the Capital Gains Bonus Fee;

B is the Net Sales Price;

C is the Purchase Price;

D is Net Capital Expenditure; and

E is 15%.
(b) The Capital Gains Bonus Fee is payable by the Landowner. The fee is calculated 

and payable within 30 days of completion of the Capital Gains Bonus Event.

(c) The Hotel Manager’s entitlement to the Capital Gains Bonus Fee is conditional upon 
the following criteria being satisfied:

(i) The calculation of the Capital Gains Bonus Fee results in a positive number.

(ii) The Hotel Manager not being in breach of this Agreement.

(d) For the purposes of Item 3 of this Schedule 2, the following terms are defined:
“Capital Gains Bonus Event” means the sale or other disposition of the Property 
by the Landowner.

“Capital Expenditure” means the aggregate of the capital expenditure undertaken 
on the Property, including the amounts of any minor and major capital works 
programs (such as improvements of the Property and refurbishment of the building 
and premises).

“Net Capital Expenditure” means the amount of the Capital Expenditure less any 
applicable depreciation or amortisation costs relating to works undertaken.

“Net Sales Price” means the sale price of the Property under a contract signed by 
the Landowner as the seller (which may include the Company as the seller of the 
Business), less any adjustments, taxes, fees, legal costs and agents' commissions 
payable by the Company and the Landowner in connection with its sale or 
disposition of the Property and otherwise in connection with the operation of the 
Business.

“Purchase Price” means $10,356,738.
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4. Fee adjustments and termination payments

(a) If the Company terminates this Agreement pursuant to clause 14.1(e), then the Hotel 
Manager will be entitled to receive the following amounts on the effective date of 
termination:

(i) 50% of the Base Fee; and

(ii) the Additional Bonus Fee; and

(iii) the Capital Gains Bonus Fee, calculated on the basis of an independent 
valuation of the Property as the sale price of the Property which was sold on 
the effective date of the termination of this Agreement.

For the purposes of this Item 4(a) of this Schedule 2, the following terms are defined:

“Additional Bonus Fee” means the amount calculated as:

A = B x C

where:

A is the amount of the Additional Bonus Fee;

B is the Bonus Fee payable for the immediate previous Financial Year; and
C is the lesser of five and the number of full 12-month periods remaining of

the Initial Term.

“Initial Term” means the 10 year period commencing on the Commencement Date.

(b) The Hotel Manager and the Company acknowledge and agree the payment of the 
amounts under Item 4(a) of this Schedule 2 represents a fair calculation and estimate 
of any and all losses incurred and damages incurred by the Hotel Manager on 
termination of this Agreement.

(c) If the Hotel Manager terminates this Agreement pursuant to clause 14.3 for the 
Company’s failure to pay any amount under this Agreement, then the Hotel Manager 
is entitled to receive:

(i) the Base Fee; and

(ii) the Bonus Fee,

calculated to the effective date of termination, but the Hotel Manager is not entitled to 
receive the Capital Gains Bonus Fee.

(d) If the Hotel Manager fails to achieve the Financial Covenants for three consecutive 
quarters, then the Hotel Manager is no longer entitled to receive the Capital Gains 
Bonus Fee.
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SCHEDULE 3 - FINANCIAL COVENANTS

Minimum EBITDA

(a) The Hotel Manager must ensure the following financial performance benchmarks are 
achieved by the operation of the Business:

(i) For the six month period from 1 January to 30 June each year, the EBITDA of the 
Hotel is at least $400,000 (adjusted annually by CPI).

(ii) For the six month period from 1 July to 31 December each year, the EBITDA of the 
Hotel is at least $400,000 (adjusted annually by CPI).

(ill) For the 12 month period for each calendar year (from 1 January to 31 December each 
year), the EBITDA of the Hotel is at least $800,000 (adjusted annually by CPI).

(iv) For the 12 month period for each Financial Year, the EBITDA of the Hotel is at least 
$800,000 (adjusted annually by CPI).

(b) For the purposes of this Schedule, the following terms are defined:

“EBITDA” means earnings before interest, tax, depreciation and amortisation and is 
calculated by adding back the non-cash expenses of depreciation and amortisation to the 
Operating Income.

“Expenses” means any expenses, costs, charges, fees, commissions, brokerage, taxes, 
interest on borrowings, rates, levies, insurance premiums and any other like payment and all 
amounts payable in respect of any of them in connection with the operation of the Business, 
including (without limitation) costs of goods sold, labour costs (including wages), rent, 
overheads and other day-to-day expenses associated with the operation of the Business.

“Income” means all amounts which are, or would be recognised as, income by the 
application of generally accepted accounting principles, from the operation of the Business.

“Operating Income” means Income less Expenses.
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