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JUDGMENT 

Introduction 

1 These reasons concern an application by the liquidators of four companies for 

declarations concerning the proper construction of certain contracts entered 

into by the four companies.  For the reasons that follow, the terms of the 

declarations sought by the liquidators do not reflect the proper construction of 

the relevant contracts and declarations to the contrary effect will be made. 

2 The four companies in liquidation operated solely as the trustees of four unit 

trusts.  The liquidators also seek orders fixing their remuneration in their 

capacity as administrators and liquidators of the companies and receivers of 

the assets that were held by the companies as trustee.  For the reasons that 

follow, the remuneration claimed by the administrators, liquidators and 

receivers is a fair and reasonable reward for work properly done in the course 

of the administration, liquidation and receivership and orders will be made in 

the terms sought. 

Background 

3 The following matters are drawn from the affidavits of one of the liquidators, Mr 

McCabe, sworn on 7 December 2021, 23 June 2022, 12 August 2022 and 1 

September 2022, together with copies of hotel management agreements and 

other relevant contracts that were tendered at the hearing on 8 September 

2022. 

4 Each of the four companies in liquidation (in its capacity as trustee of the 

relevant unit trust) owned a parcel of land on which a hotel was situated and 

gaming machine entitlements used at the hotel. Each hotel was operated by a 

separate company.  The four companies, unit trusts and hotels and operating 

entities are: 
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Company in 
liquidation 

Unit trust  

Number of units on 
issue and number of 
unitholders as 
determined by 
Administrators / 
Liquidators  

Land  

Hotel  

Operating entity prior 
to Receivers’ sale 

Peak Invest Pty Ltd (in 

liq) (Peak Invest) 

Peak Unit Trust 

636 units on issue  

21 unitholders  

11 Victoria Road, 

Parramatta 

Rose and Crown Hotel, 

formerly operated by 

RC One Pty Ltd 

(subject to deed of 

company arrangement) 

Five Islands Invest Pty 

Ltd (in liq) (Five 

Islands) 

Five Islands Investment 

Unit Trust 

555 units on issue  

20 unitholders  

268 Princes Highway, 

Corrimal 

Corrimal Hotel, formerly 

operated by Corrimal 

Pub Pty Ltd (subject to 

deed of company 

arrangement) 

Surry Hills Pub Invest 

Pty Ltd (in liq) (Surry 

Hills) 

Surry Hills Pub Unit 

Trust 

1267 units on issue  

20 unitholders  

587 Crown Street, 

Surry Hills 

Crown Hotel, operated 

by Surry Hills Pub Pty 
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Ltd (subject to deed of 

company arrangement) 

Four by Four 

Investments Pty Ltd (in 

liq) (Four by Four) 

Four by Four 

Investments Trust 

7,000,000 units on 

issue  

One unitholder (as 

trustee for another trust)  

82 Page Avenue, North 

Nowra 

North Nowra Tavern, 

formerly operated by 

North Nowra Pub 

Trading Pty Ltd (subject 

to deed of company 

arrangement) 

5 Mr Joseph Hayes and Mr Andrew McCabe were appointed as joint and several 

administrators of Peak Invest, Five Islands, Surry Hills and Four by Four 

(collectively, the Companies) on 24 November 2021 following a resolution of 

the sole director of the Companies, Mr Damien Kelly, pursuant to s 436A of the 

Corporations Act 2001 (Cth).   

6 The investigations undertaken by Messrs Hayes and McCabe following their 

appointment as administrators established that each of the Companies 

operated and carried on business solely in its capacity as trustee of the relevant 

unit trust as referred to above at [2].   

7 The Court made orders on 22 December 2021 appointing Messrs Hayes and 

McCabe as receivers and managers of the property, assets and undertaking of 

each of the four unit trusts referred to above (collectively, the Trusts), with 

powers including a power of sale but subject to a requirement that the receivers 
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and managers not distribute the proceeds of sale without further order or 

direction of the Court.1   

8 On 23 December 2021, Mr Sule Arnautovic and Mr John Vouris were appointed 

as joint and several administrators of each of the four operating entities referred 

to in the table above (collectively, the Operating Entities) pursuant to s 436A 

of the Corporations Act.  

9 At the time of the appointment of Messrs Arnautovic and Vouris, the following 

hotel management agreements were on foot in respect of the four hotels 

referred to in the table above: 

(a) in relation to the Rose and Crown Hotel, a hotel management 

agreement dated 9 January 2019 between RC One Pty Ltd 

(defined as “the Company”), Peak Invest (defined as “the 

Landowner”), Pub Invest Pty Ltd, J&P Marlow (No. 2) Pty Ltd and 

Blue Marlin Pty Ltd;  

(b) in relation to the Corrimal Hotel, a hotel management agreement 

dated 1 July 2019 between Corrimal Pub Pty Ltd (defined as “the 

Company”), Five Islands (defined as “the Landowner”), Pub 

Invest Pty Ltd, J&P Marlow (No. 2) Pty Ltd and Blue Marlin Pty 

Ltd;  

(c) in relation to the Crown Hotel, a hotel management agreement 

dated 1 July 2019 between Surry Hills Pub Pty Ltd (defined as 

“the Company”), Surry Hills (defined as “the Landowner”), Pub 

Invest Pty Ltd, J&P Marlow (No. 2) Pty Ltd and Blue Marlin Pty 

Ltd; and 

(d) in relation to the North Nowra Tavern, a hotel management 

agreement dated 17 July 2020 between North Nowra Pub Trading 

 
1  In the matter of Peak Invest Pty Ltd (admins apptd); Five Islands Invest Pty Ltd (admins apptd); Surry 
Hills Pub Invest Pty Ltd (admins apptd) and Four by Four Investments Pty Ltd (admins apptd) [2021] 
NSWSC 1714. 
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Pty Ltd (defined as “the Operations Company” but referred to 

throughout the agreement as “the Company”), Four by Four 

(defined as “the Landowner”), Pub Invest Pty Ltd, J&P Marlow 

(No. 2) Pty Ltd and Blue Marlin Pty Ltd.  

10 Pursuant to each of those four agreements, J&P Marlow (No. 2) Pty Ltd and 

Blue Marlin Pty Ltd (collectively, the Marlow Group) were appointed as “the 

Hotel Manager” to provide specified “Services” in relation to the relevant hotel 

in consideration for payment of the “Fees” set out in Schedule 2 to the 

agreement, being a “Base Fee”, a “Bonus Fee” and a “Capital Gains Bonus 

Fee”.  Clause 14.1 of each of the four agreements provided that the agreement 

will terminate on (relevantly) the date on which “the Company” has an 

administrator appointed.  The four agreements were therefore terminated on 23 

December 2021 upon the appointment of Messrs Arnautovic and Vouris as joint 

and several administrators of each of the four Operating Entities. 

11 In his affidavit sworn on 23 June 2022, Mr McCabe deposed that on 24 

December 2021, he and Mr Hayes (in their capacity as receivers of the assets 

of the Trusts) secured the support of Messrs Arnautovic and Vouris to market 

and sell the land together with the business for each of the four hotels.   

12 On 28 December 2021, the following hotel management agreements were 

entered into (collectively, the 2021 HM Agreements): 

(a) in relation to the Rose and Crown Hotel, a hotel management 

agreement between RC One Pty Ltd (administrators appointed) 

(defined as “the Company”), Peak Invest (administrators 

appointed) as trustee for the Peak Unit Trust (defined as “the 

Landowner”) and the Marlow Group;  

(b) in relation to the Corrimal Hotel, a hotel management agreement 

between Corrimal Pub Pty Ltd (administrators appointed) (defined 

as “the Company”), Five Islands (administrators appointed) as 
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trustee for the Five Islands Investment Unit Trust (defined as “the 

Landowner”) and the Marlow Group;  

(c) in relation to the Crown Hotel, a hotel management agreement 

between Surry Hills Pub Pty Ltd (administrators appointed) 

(defined as “the Company”), Surry Hills (administrators 

appointed) as trustee for the Surry Hills Pub Unit Trust (defined 

as “the Landowner”) and the Marlow Group; and 

(d) in relation to the North Nowra Tavern, a hotel management 

agreement between North Nowra Pub Trading Pty Ltd 

(administrators appointed) (defined as the Company”), Four by 

Four (administrators appointed) as trustee for the Four by Four 

Investments Trust (defined as “the Landowner”) and the Marlow 

Group. 

13 Pursuant to each of the 2021 HM Agreements, the Marlow Group entities were 

appointed as “the Hotel Manager” to provide specified “Services” in relation to 

the relevant hotel in consideration for payment of the “Fees” set out in Schedule 

2 to the agreement, being a “Base Fee”, a “Bonus Fee” and a “Capital Gains 

Bonus Fee”. Clause 5.3 of each agreement provided that “[t]he Company and 

the Landowner agree to sell both the Property and the Hotel as one package 

and as a going concern”.   

14 On 31 December 2021, the second meeting of creditors of the Companies (held 

concurrently) resolved to wind up each of the Companies.  Messrs Hayes and 

McCabe were appointed as joint and several liquidators.   

15 The Liquidators’ and Receivers’ investigations revealed that Five Islands is a 

creditor of the Operating Entity Corrimal Pub Pty Ltd in the amount of 

$3,511,797 and Surry Hills is a creditor of the Operating Entity Surry Hills Pub 

Pty Ltd in the amount of $5,831,374.  In light of this and the complexities 

involved in selling the Companies’ land together with the Operating Entities’ 

hotel businesses together, the Receivers (on behalf of the Companies) 
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submitted to the Deed Administrators on 17 January 2022 a proposal for a deed 

of company arrangement in respect of the Operating Entities for consideration 

by the creditors of the Operating Entities (the Landlord DOCA).  The features 

of the Landlord DOCA included effectively pooling the assets of each Company 

and Operating Entity associated with each particular hotel so as to remove any 

potential uncertainty by interested purchasers during the sale process and to 

avoid any dispute about the apportionment of the sale proceeds.   

16 The Landlord DOCA was not accepted by the creditors of the Operating 

Entities, who resolved on 9 February 2022 to enter into a different DOCA that 

did not provide for pooling of the assets of each Company and Operating Entity.   

Messrs Arnautovic and Vouris became the deed administrators under that 

DOCA, which was executed on 28 February 2022 (the Deed Administrators). 

17 In these reasons, I refer to Messrs Hayes and McCabe as the Receivers, 

Administrators or the Liquidators as appropriate to the context. 

18 The four properties and hotels were sold in a marketing campaign conducted 

in two tranches, with each tranche involving the sale of one city hotel and one 

regional hotel. 

19 Tranche one involved a five week marketing campaign that commenced on 25 

January 2022.  Mr McCabe has deposed that, following that campaign, the 

Receivers exchanged contracts on 6 March 2022: 

(a) for the sale and purchase of the land and business for the Rose 

and Crown Hotel at a sale price of $42 million, which was 

apportioned as follows by agreement between the Receivers, the 

Deed Administrators and the purchaser: 

(i) $17 million was attributed to the land and gaming machine 

entitlements (GMEs) (being the assets held by Peak Invest 

on trust for the Peak Unit Trust); and 
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(ii) $25 million was attributed to the business, plant and 

equipment and stock (being the assets of the Operating 

Entity, RC One Pty Ltd); 

(b) for the sale and purchase of the land and business for the 

Corrimal Hotel at a sale price of $32.5 million, which was 

apportioned as follows by agreement between the Receivers, the 

Deed Administrators and the purchaser: 

(i) $22.5 million was attributed to the land and GMEs (being 

the assets held by Five Islands on trust for the Five Islands 

Investment Unit Trust); and 

(ii) $10 million was attributed to the business, plant and 

equipment and stock (being the assets of the Operating 

Entity, Corrimal Pub Pty Ltd). 

20 Tranche two involved a four week marketing campaign that commenced on 10 

March 2022. Mr McCabe has deposed that, following that campaign, the 

Receivers exchanged contracts on 13 April 2022:  

(a) for the sale and purchase of the land and business for the Crown 

Hotel at a sale price of $28.8 million, which was apportioned as 

follows by agreement between the Receivers, the Deed 

Administrators and the purchaser: 

(i) $19.5 million was attributed to the land and GMEs (being 

the assets held by Surry Hills on trust for the Surry Hills 

Pub Unit Trust); and 

(ii) $9.3 million was attributed to the business, plant and 

equipment and stock (being the assets of the Operating 

Entity, Surry Hills Pub Pty Ltd); 
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(b) for the sale and purchase of the land and business for the North 

Nowra Tavern at a sale price of $23.2 million, which was 

apportioned as follows by agreement between the Receivers, the 

Deed Administrators and the purchaser: 

(i) $15.5 million was attributed to the land and GMEs (being 

the assets held by Four by Four on trust for the Four by 

Four Investments Trust); and 

(ii) $7.7 million was attributed to the business, plant and 

equipment and stock (being the assets of the Operating 

Entity, North Nowra Pub Trading Pty Ltd). 

21 The sale of the Corrimal Hotel was settled on 19 April 2022.  

22 The sale of the Rose and Crown Hotel was settled on 20 April 2022.  

23 The sale of the North Nowra Tavern was settled on 27 June 2022.   

24 The sale of the Crown Hotel is expected to be completed on 13 October 2022.  

25 The total gross sale price of all four hotels is $126.4 million.   

26 Commonwealth Bank of Australia is a secured creditor of each of the four 

Companies. 

27 The Liquidators have made preliminary adjudications in respect of proofs of 

debt submitted by various unsecured creditors in the winding up of each of the 

four Companies. 

28 The Marlow Group has lodged proofs of debt in the winding up of Peak Invest, 

Five Islands and Four by Four claiming to be entitled to a “Capital Gains Bonus 

Fee” (CGBF) under the 2021 HM Agreements on the basis that the “Net Sales 

Price” component of the CGBF calculation includes the sale price of the 

relevant land and the sale price of the hotel business under the contracts 
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referred to at [19] and [20] above (the Marlow Group Claims).  The Liquidators 

anticipate that the Marlow Group will submit a proof of debt in the winding up of 

Surry Hills claiming a CGBF calculated on the same basis upon completion of 

the sale of the land and the Crown Hotel business on 13 October 2022. 

29 The Liquidators are of the view that the Marlow Group is entitled under each 

2021 HM Agreement to be paid the CGBF calculated on the basis that the “Net 

Sales Price” component of the calculation includes the sale price of the relevant 

land and hotel business (as opposed to be being limited to the sale price of the 

land).  That would result in the Marlow Group’s proofs of debt being admitted:  

(a) in the winding up of Peak Invest in the amount of $3,900,658 (of 

which $3,250,548 would be admitted as a claim by J&P Marlow 

(No. 2) Pty Ltd and $650,110 would be admitted as a claim by 

Blue Marlin Enterprises Pty Ltd);  

(b) in the winding up of Five Islands in the amount of $2,921,247 (of 

which $2,434,373 would be admitted as a claim by J&P Marlow 

(No. 2) Pty Ltd and $486,874 would be admitted as a claim by 

Blue Marlin Enterprises Pty Ltd);  

(c) in the winding up of Four by Four in the amount of $1,471,823 (of 

which $1,226,519 would be admitted as a claim by J&P Marlow 

(No. 2) Pty Ltd and $245,304 would be admitted as a claim by 

Blue Marlin Enterprises Pty Ltd).  

30 Because the adjudication of the Marlow Group Claims essentially involved the 

proper construction of the 2021 HM Agreements, the Liquidators sought a 

direction from the Court that they would be justified in admitting the Marlow 

Group Claims in the amounts referred to above in the winding up of Peak Invest, 

Five Islands and Four by Four.  At the commencement of the hearing on 8 

September 2022, that application was abandoned and substituted with an 

application for declaratory relief concerning the proper construction of the 

CGBF provisions of the 2021 HM Agreements, as explained below. 
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Procedural history of the present applications and the issues to be determined 

31 By amended interlocutory process filed on 18 August 2022, Messrs Hayes and 

McCabe sought: 

(a) in prayers 4 to 11 of the amended interlocutory process, orders 

fixing the amount of their remuneration as Receivers, 

Administrators, and Liquidators of each of the Trusts and 

Companies and orders that the remuneration so fixed, together 

with the costs and expenses of the Receivers, Administrators, 

and Liquidators, be paid out of the assets of the relevant Trust; 

(b) in prayers 2 to 3A of the amended interlocutory process, a 

direction pursuant to s 90-15 of the Insolvency Practice Schedule 

(Corporations) in Schedule 2 to the Corporations Act (the IPS) 

that the Liquidators are justified in admitting the Marlow Group 

Claims: 

(i) in the winding of Peak Invest in the total sum of 

$3,900,658; 

(ii) in the winding up of Five Islands in the total sum of 

$2,921,247; and 

(iii) in the winding up of Four by Four, in the total sum of 

$1,471,823; 

(c) in prayer 12 of the amended interlocutory process, an order 

pursuant to s 90-15 of the IPS that, in relation to each of Peak 

Invest, Five Islands and Four by Four:  

(i) reg 5.6.65(1) of the Corporations Regulations 2001 (Cth) 

is to operate as if the notice of the Liquidators’ intention to 

declare a dividend may be given not more than 9 months 

before the intended date; and  
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(ii) the requirements of reg 5.6.69 of the Corporations 

Regulations are dispensed with; 

(d) in prayers 12A to 14D of the amended interlocutory process, 

directions as to the distribution of the net assets of the Companies 

as trustee of the respective Trusts; and 

(e) in prayer 18 of the amended interlocutory process, orders in 

relation to the costs of the above applications. 

32 As referred to above, the Liquidators’ application for directions in prayers 2 to 

3A of the amended interlocutory process turned on the construction of the 

provisions of the 2021 HM Agreements concerning the CGBF. 

33 Prior to the filing of the amended interlocutory process, the Court had made 

orders made on 18 July 2022 granting leave to the following parties to be heard 

in relation to the interlocutory process: 

(a) J & P Marlow (No. 2) Pty Ltd and Blue Marlin Enterprises Pty Ltd 

(being the Marlow Group); and 

(b) Batiha Pty Ltd, Blue Onion Capital Pty Ltd, Strong Run Pty Ltd 

and Clear Run Investments Pty Ltd (collectively, the 

Contradictors). 

34 The Marlow Group wished to be heard in support of the directions sought by 

the Liquidators, which were based on the relevant provisions of each of the 

2021 HM Agreements being construed as entitling the Marlow Group to a CGBF 

calculated by including the sale price of the land and the sale price of the hotel 

business in the calculation of the “Net Sales Price” for the purpose of then 

calculating the CGBF. 

35 The Contradictors are unit holders in one or more of the Trusts who wished to 

be heard in support of the contrary position. 
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36 No other unit holder or creditor had expressed a desire to be heard in relation 

to those matters. 

37 It was apparent from the written submissions served by the Liquidators, the 

Marlow Group and the Contradictors prior to the hearing on 8 September 2022 

that the Liquidators intended to leave it to the Marlow Group and the 

Contradictors to make their competing submissions about the proper 

construction of the 2021 HM Agreements and to limit their own role to making 

such further submissions as may be of assistance to the Court. 

38 Prior to the hearing on 8 September 2022, I caused my Associate to write to 

the solicitors for the Liquidators, the Marlow Group and the Contradictors 

questioning why the Court should entertain the application for directions in 

circumstances where it would be open to any unitholder or creditor to appeal 

any adjudication made by the Liquidators in respect of the Marlow Group Claim, 

even if that adjudication was consistent with the Court’s directions.  In short, 

there was a risk that the Court would be asked to determine the same 

substantive issue twice. 

39 That resulted in the Liquidators filing a further amended interlocutory process 

at the commencement of the hearing on 8 September 2022 and, subsequently, 

a second further amended interlocutory process during the course of that 

hearing.  The principal effect of those amendments was to replace the 

Liquidators’ application for directions with an application in prayers 2 to 3C of 

the second further amended interlocutory process for declaratory relief to the 

effect that, on proper construction of each of the 2021 HM Agreements, the 

amount of the CGBF payable to the Marlow Group by the relevant “Landowner” 

is calculated on the basis that the “Net Sales Price” component of the 

calculation includes the sale price of the land and the sale price of the hotel 

business.  The terms of the declarations sought in relation to Peak Invest, Five 

Islands and Four by Four also extend to quantification of the amount of the 

CGBF, being the amounts calculated by the Liquidators and referred to at [29] 

above. 
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40 An order was made joining the Marlow Group as the fifth and sixth defendants 

in the proceedings. 

41 Orders were made joining the Contradictors to the proceedings as the first to 

fourth defendants and appointing Batiha Pty Ltd (now the first defendant) to 

represent all unitholders in the Trusts and the unsecured creditors of Peak 

Invest.  The Court was informed that unsecured creditors of the other 

Companies would have no interest in being heard because there are sufficient 

funds in those Companies to pay all unsecured creditors irrespective of the 

outcome of the Marlow Group Claims and certain other outstanding issues in 

the winding up of those Companies.   

42 Although the unsecured creditors of Peak Invest and the unitholders of the 

Trusts (other than the Contradictors) had not previously sought to be heard in 

relation to the Marlow Group Claims, I considered that they should be given the 

opportunity to revisit their positions upon being notified of the representative 

order referred to above, the Liquidators’ claims for declaratory relief in the 

second further amended interlocutory process, and the fact that they would be 

bound by the Court’s determination of those claims by reason of the 

representative order.  Orders were therefore made requiring the Liquidators to 

notify the unsecured creditors of Peak Invest and all unitholders of those orders 

and to provide them with the second further amended interlocutory process, all 

evidence read or tendered at the hearing on 8 September 2022, the transcript 

of that hearing and certain other materials.  Liberty was reserved to the 

unsecured creditors of Peak Invest and the unitholders to apply to decouple 

themselves from the representative order and be heard in their own right, with 

any such application to be made by 23 September 2022.  Judgment was 

reserved at the conclusion of the hearing on 8 September 2022 and the matter 

was listed for directions on 26 September 2022, by which time it would be 

known whether any application had been made by any unsecured creditor of 

Peak Invest or by any unitholder.   

43 At the directions hearing on 26 September 2022, the Liquidators adduced 

evidence of their compliance with the orders referred to immediately above.  
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Whilst some unitholders had responded to the communications from the 

Liquidators by indicating their subject views about the Marlow Group Claims, 

no unitholder made an application to have the representative order set aside 

insofar as it affected them and to be heard in relation to the Liquidators’ claims 

for declaratory relief.  

44 At the conclusion of the hearing on 8 September 2022, counsel for the 

Liquidators, Applicants and Receivers indicated that he would not be in a 

position to advance the remaining claims for relief in the second further 

amended interlocutory process until the Court had determined the claims for 

declaratory relief relating to the Marlow Group Claims.  Orders were then made 

for the claims in prayers 12 to 14D of the second further amended interlocutory 

process (being the claims relating to the distribution of the net assets of the 

Companies as trustee of the respective Trusts and the dispensation sought in 

relation to the notice of the Liquidators’ intention to declare a dividend) to be 

determined separately from and after the determination of the other claims in 

second further amended interlocutory process. 

45 Accordingly, these reasons deal only with the claims for declaratory relief 

concerning the proper construction of the 2021 HM Agreements and the 

remuneration application.  

Marlow Group Claims 

Relevant provisions of the 2021 HM Agreements 

46 The relevant provisions of each of the four 2021 HM Agreements are in the 

same terms, save for the address of the land referred to in the definition 

“Property”, the name of each hotel in the definition of “Hotel” and the amount of 

the “Purchase Price” specified in that component of the CGBF calculation set 

out in Schedule 2 to the agreement.  It suffices to refer below to the provisions 

of the 2021 HM Agreement in respect of the Rose and Crown Hotel (the RC 

Agreement).  All counsel appearing at the hearing on 8 September 2022 

accepted that the construction of the relevant provisions in that agreement 

would apply equally to the other three agreements.   
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47 As I have noted earlier in these reasons, the parties to the RC Agreement were: 

(a) RC One Pty Ltd (administrators appointed), which was defined as 

“the Company”; 

(b) Peak Invest (administrators appointed) as trustee for the Peak 

Invest Unit Trust, which was defined as “the Landowner”; and 

(c) the two entities comprising the Marlow Group, jointly and 

severally, which were defined collectively as “the Marlow Group” 

which was in turn defined as “the Hotel Manager”. 

48 The Recitals to the RC Agreement stated (emphasis added): 

“A. The Marlow Group specialises in the management of hotels.  The 
Company has engaged the Hotel Manager to provide the Services, in 
connection with the operation of the Business. 

B. This Agreement replaces in its entirety the ‘Hotel Management Services 
Agreement’ entered into between the Company, the Landowner, Pub 
Invest Pty Limited (ACN 606 333 975) and the Marlow Group, dated on 
or around 9 January 2019. 

C. The terms of this Agreement follow.” 

49 Clause 1.2(k) of the RC Agreement provided that the recitals form part of the 

Agreement. 

50 Consistently with Recital B, clause 16.2 of the RC Agreement provided 

(emphasis added): 

“The parties agree this Agreement embodies the entire agreement between the 
parties with respect to the subject matter of this Agreement; and supersedes 
and extinguishes all prior agreements and understandings between the parties 
with respect to the matters covered by this Agreement.” 

51 Clause 16.9 provided that the RC Agreement was governed by and was to be 

construed in accordance with the laws of New South Wales. 
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52 Pursuant to clauses 2.1 and 3.1 of the RC Agreement, “the Hotel Manager” was 

appointed to provide “the Services” and agreed to provide “the Services” in 

accordance with the terms of the Agreement.   

53 Schedule 1 to the RC Agreement describes “the Services”, which include:  

(a) appointing an operations manager to oversee the operation of 

“the Business”; 

(b) reporting to “the Company” and “the Landowner” in relation to 

various matters, including daily takings, weekly takings and 

monthly revenue and net profit; 

(c) compliance with legislative requirements; 

(d) marketing “the Hotel”; 

(e) maintaining a suitable standard of maintenance for “the Hotel” 

and supervising any work undertaken by tradespersons; and 

(f) advising “the Company” and “the Landowner” about short term 

and longer-term “capital works opportunities for the Hotel”, 

preparing detailed capital expenditure programs and co-

ordinating and managing all capital works. 

54 Clause 1.1 of the RC Agreement defined the term “Property” as meaning “the 

property located at 11 Victoria Road, Parramatta NSW 2150”.  The term “Hotel” 

was defined as meaning “the Crown Hotel, operated from the Property”.  The 

term “Business” was defined as meaning: 

“… the business consisting of: 

(a) management of the Hotel, which includes the sale of 
liquor, food and other beverages, gaming activities and 
other events; and 

(b) such other business activities as the Company and the 
Hotel Manager agree.”   
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55 The definitions in clause 1.1 of the RC Agreement also included the following: 

“‘Lease’ means the lease between the Landowner and the Company regarding 
the Company’s occupation and use of the Property (including the Hotel), 
payment of rent and outgoings and other related matters.”   

56 Clause 5 of the RC Agreement was entitled “Obligations of the Company”.   

57 Clause 5.3 provided: 

“The Company and the Landowner agree to sell both the Property and the Hotel 
as one package and as a going concern.” 

58 Under the heading “General obligations”, clause 5.1 included an obligation for 

“the Company” to pay “the Hotel Manager” all moneys promptly in accordance 

with the RC Agreement “whether as Fees (Base Fee, Bonus Fee and Capital 

Gains Bonus Fees) or reimbursements”.  As will be seen below, the specific 

provisions of the RC Agreement concerning “Fees” required “the Landowner” 

(not “the Company”) to pay the “Capital Gains Bonus Fee”. 

59 Clause 6.1 provided that “the Hotel Manager” was entitled to receive “the Fees” 

in consideration of the services provided under the RC Agreement.  The term 

“Fees” was defined in clause 1.1 as meaning the fees set out in Schedule 2. 

60 Item 1 of Schedule 2 provided for a “Base Fee” of $325,000 per annum, 

increasing annually by 3% or in line with Consumer Price Index increases.  As 

referred to above, clause 5.1 of the RC Agreement required “the Company” to 

pay the Base Fee. 

61 Item 2 of Schedule 2 provided that, if the “Bonus Fee Conditions” (as defined) 

were satisfied, “the Hotel Manager” was entitled to receive a “Bonus Fee” 

calculated as 15% of the amount by which “Net Income” (as defined) exceeded 

the “Preferred Return” (as defined).  The “Bonus Fee Conditions” related to the 

investors being entitled to receive “the Preferred Return”, “the Company” paying 

the “Base Rent” under the terms of the Lease and “the Hotel Manager” not 

being in breach of the RC Agreement.  As referred to above, clause 5.1 of the 

RC Agreement required “the Company” to pay the “Bonus Fee”. 
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62 Item 3 of Schedule 2 provided (emphasis added): 

“3. Capital Gains Bonus Fee 

(a) Upon the occurrence of any Capital Gains Bonus Event, if the 
Capital Gains Bonus Fee Conditions are satisfied, then the 
Hotel Manager is entitled to receive the Capital Gains Bonus 
Fee, being an amount calculated as follows: 

A = (B – C – D) x E 

where: 

A is the amount of the Capital Gains Bonus Fee; 

B is the Net Sales Price; 

C is the Purchase Price; 

D is the Net Capital Expenditure; and 

E is 15%. 

(b) The Capital Gains Bonus Fee is payable by the Landowner.  The 
fee is calculated and payable within 30 days of completion of the 
Capital Gains Bonus Event. 

(c) The Hotel Manager’s entitlement to the Capital Gains Bonus 
Fee is conditional upon the following criteria being satisfied: 

(i) The calculation of the Capital Gains Bonus Fee results 
in a positive number. 

(ii) The Hotel Manager not being in breach of this 
Agreement. 

(d) For the purposes of Item 3 of this Schedule 2, the following 
terms are defined: 

‘Capital Gains Bonus Event’ means the sale or other 
disposition of the Property by the Landowner. 

‘Capital Expenditure’ means the aggregate of the 
capital expenditure undertaken on the Property, 
including the amounts of any minor and major capital 
works programs (such as improvements of the Property 
and refurbishment of the building and premises). 

‘Net Capital Expenditure’ means the amount of the 
Capital Expenditure less any applicable depreciation or 
amortisation costs relating to works undertaken. 

‘Net Sales Price’ means the sale price of the Property 
under a contract signed by the Landowner as the seller 
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(which may include the Company as the seller of the 
Business), less any adjustments, taxes, fees, legal costs 
and agents’ commissions payable by the Company and 
the Landowner in connection with its sale or disposition 
of the Property and otherwise in connection with the 
operation of the Business. 

‘Purchase Price’ means $13,719,854.” 

63 Evidence adduced at the hearing establishes that the amount of $13,719,854 

in the definition of “Purchase Price” exceeds the total amount paid by Peak 

Invest for the land at 11 Victoria Road, Parramatta and by RC One Pty Limited 

for the business of the Rose and Crown Hotel in 2014.  Evidence to the same 

effect was adduced in relation to the amounts specified in the definition of 

“Purchase Price” in the CGBF provisions of each other 2021 HM Agreement.  

That evidence did not explain how the amount of the “Purchase Price” in each 

of those definitions had been calculated but I accept the submissions made by 

senior counsel for the Marlow Group that the amount must be referable to the 

purchase of the relevant land and hotel because the amount is defined as the 

“Purchase Price” and materially exceeds the purchase price of the land in each 

instance.   

64 The obligations of “the Company” under clause 5.1 of the RC Agreement to pay 

“Fees … or reimbursements promptly in accordance with this Agreement” 

(emphasis added) do not extend to payment of the CGBF by reason of the 

specific provision in item 3(b) of Schedule 2 that the CGBF is payable by “the 

Landowner”. 

65 In addition to payment of the “Fees” set out in Schedule 2, the Marlow Group 

was entitled under clause 6.2 of the RC Agreement to be reimbursed by “the 

Company” for “all fees, costs, expenses, charges, fines, penalties and outlays 

… it properly and reasonably incurs in connection with the operation of the 

Business”.  

The issue 

66 There is no dispute that the Marlow Group is entitled to a CGBF calculated in 

accordance with each 2021 HM Agreement. 
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67 Taking into account all of the written and oral submissions, the issue in dispute 

comes down to whether, on the proper construction of the 2021 HM 

Agreements, the “sale price of the Property”, which forms the starting point for 

ascertaining the amount of the “Net Sales Price” for the purpose of calculating 

the CGBF:  

(a) means the sale price of the land where the relevant hotel building 

is located, as the Contradictors contend; or  

(b) means the sale price of that land plus the sale price of the 

business of the hotel operated from that land, as the Marlow 

Group contends.  

The applicable principles 

68 The principles applicable to the construction of commercial contracts are well 

established.   

69 As the majority of the High Court said in Electricity Generation Corporation v 

Woodside Energy Ltd:2 

“The meaning of the terms of a commercial contract is to be determined by 
what a reasonable businessperson would have understood those terms to 
mean. That approach is not unfamiliar. As reaffirmed, it will require 
consideration of the language used by the parties, the surrounding 
circumstances known to them and the commercial purpose or objects to be 
secured by the contract. Appreciation of the commercial purpose or objects is 
facilitated by an understanding ‘of the genesis of the transaction, the 
background, the context [and] the market in which the parties are operating’. 
As Arden LJ observed in Re Golden Key Ltd (in rec), unless a contrary intention 
is indicated, a court is entitled to approach the task of giving a commercial 
contract a businesslike interpretation on the assumption ‘that the parties … 
intended to produce a commercial result’. A commercial contract is to be 
construed so as to avoid it ‘making commercial nonsense or working 
commercial inconvenience’.” 

 
2 (2014) 251 CLR 640; [2014] HCA 7 at [35] (French CJ, Hayne, Crennan and Kiefel JJ) (citations 
omitted). See also Ecosse Property Holdings Pty Ltd v Gee Dee Nominees Pty Ltd (2017) 261 CLR 
544; [2017] HCA 12 at [16]-[17] (Kiefel, Bell and Gordon JJ). 
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70 In Cherry v Steele-Park,3 Leeming JA (with whom Gleeson and White JJA 

agreed) conducted an extensive review of relevant authority and concluded that 

it is not necessary to pass through an “ambiguity gateway” before regard may 

be had to surrounding circumstances when construing a contract.4  However, 

“[t]he starting point and the ending point of the construction of a written 

commercial contract is the language chosen by the parties to record their 

bargain” and so there is “limited scope for evidence of surrounding 

circumstances to detract from the contractual text”.5 

71 By way of illustration, Leeming JA referred6 to the following statement of 

Gleeson JA (with whom Basten and Meagher JJA agreed) in Newey v Westpac 

Banking Corporation:7 

“… there is no licence for ‘judicial rewriting’ of an agreement… The ability of 
courts to give commercial agreements a commercial and business-like 
interpretation is constrained by the language used by the parties. If, after 
considering the contract as a whole and the background circumstances known 
to both parties, a court concludes that the language of a contract is 
unambiguous, the Court must give effect to that language unless to do so would 
give the contract an absurd operation…” 

72 By way of further illustration, Leeming JA referred8 to the following statement of 

Bathurst CJ (with whom Macfarlan JA and Sackville AJA agreed) in McGrath v 

Sturesteps:9 

“[17] … Whilst it is correct in my opinion that context and the surrounding 
circumstances known to both parties can be taken into account (see Codelfa 
Construction Pty Ltd v State Rail Authority of New South Wales (1982) 149 
CLR 337 at 350, 352) even in cases where there is an absence of apparent 
ambiguity (Toll (FGCT) Pty Ltd v Alphapharm Pty Ltd [2004] HCA 52; (2004) 
219 CLR 165 at [40]; International Air Transport Association v Ansett Australia 
Holdings Ltd [2008] HCA 3; (2008) 234 CLR 151 at [8]; Park v Brothers [2005] 
HCA 73; (2005) 80 ALJR 317 at [39]; Franklins Pty Ltd v Metcash Trading Ltd 
[2009] NSWCA 407; (2009) 76 NSWLR 603 at [14], [63], [305]) that does not 
permit the Court to depart from the ordinary meaning of the words used by the 
parties merely because it regards the result as inconvenient or unjust: 

 
3 (2017) 96 NSWLR 548; [2017] NSWCA 295. 
4 Ibid at [71] and [77]-[85] (Leeming JA, Gleeson JA agreeing) and the authorities there referred to. 
5 Ibid at [72]-[73] and the authorities there referred to. 
6 Ibid at [73]. 
7 [2014] NSWCA 319 at [91]. 
8 (2017) 96 NSWLR 548; [2017] NSWCA 295 at [74]. 
9 (2011) 81 NSWLR 690; [2011] NSWCA 315 at [17]. 
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Australian Broadcasting Commission v Australasian Performing Right 
Association Ltd (1973) 129 CLR 99 at 109.” 

73 Leeming JA concluded (with the agreement of Gleeson and White JJA) that: 

 “The ultimate question is whether the written language of the contract, when 
considered in light of legitimately relevant surrounding circumstances, permits 
a constructional choice to be made between two different legal meanings.”10  

Considering relevant surrounding circumstances for the purpose of determining 

whether such a constructional choice is available is consistent with Mason J’s 

“true rule” in Codelfa Construction Pty Ltd v State Rail Authority of New South 

Wales11 because “to state that a legal text is ‘clear’ does no more than 

recognise that ‘there is nothing in the context which detracts from the ordinary 

literal meaning” and “[i]t therefore becomes clear that the notion that it may first 

be necessary to consider context when construing a contract is not inconsistent 

with Mason J’s true rule”.12 

74 The analysis in Cherry v Steele-Park and the other authorities referred to above 

was principally concerned with the contextual relevance of the surrounding 

circumstances known to both parties in the construction of commercial 

contracts.  It is uncontroversial that the language of the clause or part of a 

commercial contract that falls to be construed must be considered in the context 

of the surrounding words and the contract as a whole. 

75 Where the Court is satisfied to a high level of conviction that the literal meaning 

of the contractual words contains an absurdity or inconsistency and it is self-

evident what the objective intention is taken to have been, ordinary processes 

of contractual construction operate so that the absurd literal meaning is 

displaced by a legal meaning.  Historically, this has been referred to as 

“rectification by construction”, although that terminology is now eschewed in 

order to avoid confusion with the equitable doctrine of rectification.   In recent 

 
10 (2017) 96 NSWLR 548; [2017] NSWCA 295 at [75]. 
11 (1982) 149 CLR 337 at 352; [1982] HCA 24. 
12 WIN Corporation Pty Ltd v Nine Network Australis Pty Ltd (2016) 341 ALR 467; [2016] NSWCA 297 
at [59], cited by Leeming JA in Cherry v Steele-Park (2017) 96 NSWLR 548; [2017] NSWCA 295 at 
[84]. 
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cases, the Court of Appeal has stated that there is much to be said for the view 

that a “clear mistake” (as opposed to absurdity or inconsistency) is sufficient to 

engage the first limb.  However, the Court of Appeal has not yet found it 

necessary to determine whether a clear mistake falling short of absurdity or 

inconsistency will suffice: see James Adam Pty Ltd v Fobeza Pty Ltd.13 

Consideration and determination 

76 Having considered all of the parties’ written and oral submissions, I have 

determined that, on the proper construction of the 2021 HM Agreements, the 

words the “sale price of the Property” within the definition of the term “Net Sales 

Price” in item 3 of Schedule 2 means the sale price of the land at which the 

relevant hotel is located (including the hotel building affixed to the land) and 

does not include the sale price of the hotel business operated from that land by 

the relevant Operating Entity (being “the Company” referred to in the relevant 

2021 HM Agreement).   

77 The terms “Property” and “Hotel” are defined separately in the 2021 HM 

Agreements.   

78 As senior counsel for the Marlow Group submitted, the building comprising 

each hotel is a fixture that forms part of “the Property”.  That accounts for the 

description of the leased premises in the definition of “Lease” as “the Property 

(including the Hotel)”.  It also accounts for references to “the Hotel” in the 

provisions concerning the Marlow Group’s obligation to advise “the Company” 

(being the Operating Entity and the leaseholder under the Lease) and “the 

Landowner” in relation to “capital works opportunities for the Hotel”.   

79 However, as senior counsel for the Marlow Group acknowledged, the language 

used by the parties in the definition of “Hotel” – “the [name] Hotel, operated 

from the Property” – describes not just a building but something that is being 

operated, i.e. a business.     

 
13 (2020) 103 NSWLR 850; [2020] NSWCA 311 at [1]-[2] (Bell P, as the Chief Justice then was), [3] 
(Macfarlan JA) and [20], [33]-[34], [44], [55]-[56] (Leeming JA), and the authorities there referred to. 
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80 The “Property” is owned by “the Landowner” and leased by “the Company”.  

The “Hotel” is operated by “the Company” which utilises the “Services” provided 

by the “Hotel Manager”.   

81 The surrounding circumstances known to all parties when they entered into 

each of the 2021 HM Agreements were that: 

(a) the Marlow Group had been acting as “Hotel Manager” of each 

the relevant hotel prior to the relevant Operating Entity entering 

into administration;14 

(b) in addition to owning the relevant land, the “Landowner” owned 

the gaming machine entitlements in respect of the relevant hotel;  

(c) the relevant “Landowner” and “Operating Entity” went into 

administration, whereupon the agreement under which the 

Marlow Group had been acting as “Hotel Manager” was 

terminated;15  

(d) the relevant “Landowner” and “Operating Entity” had agreed 

(through the Administrators and the Receivers and Messrs 

Arnautovic and Vouris) that the land and hotel business would be 

marketed and sold together, as Mr McCabe deposed in his 

affidavit sworn on 23 June 2022;16 and 

(e) the amount of the “Purchase Price” specified in Item 3 of 

Schedule 2 of the relevant 2021 HM Agreement exceeded the 

aggregate amount that had been paid by the relevant 

“Landowner” and the relevant “Operating Entity” for the purchase 

 
14 See [9] above. 
15 See [10] above. 
16 See [11] above. 
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of the land and hotel business some years prior to entering into 

the relevant 2021 HM Agreement.17 

82 Contrary to the Marlow Group’s submission, the fact that the hotel is both a 

business and a building affixed to the land does not mean there is no relevant 

distinction between the land and the hotel business.  Nor does it mean that the 

term “Property”, which the parties have expressly defined by refence to the 

street address of the land, should be construed as including the hotel business.  

That is particularly so in circumstances where it is clear from the terms of the 

2021 HM Agreements that the land and the hotel business have different 

owners.  I accept the submission made by counsel for the Liquidators that the 

definition of “Property” cannot be rewritten in the manner suggested by the 

Marlow Group.  

83 Clause 5.3 of the 2021 HM Agreements provides for the sale of “the Property” 

and “the Hotel” as one package.  In my opinion, the word “Hotel” in that clause 

is clearly a reference to “the Company’s” business of operating the hotel.  It 

would not otherwise have been necessary to make provision for the sale of “the 

Property” and “the Hotel” as one package.  It was not necessary to obtain the 

agreement of “the Company” for the sale of “the Landowner’s” land including 

the hotel building affixed to it.   The fact that “Business” is a defined term does 

not detract from the construction of the word “Hotel” in clause 5.3 as meaning 

the hotel business.  The definition of “Business”, which is set out at [54] above, 

includes but is not limited to the hotel business.  The definition also extends to 

any other business activities as agreed between “the Company” and the Marlow 

Group, with the effect that the provisions of the 2021 HM Agreements would 

apply to any future business activities agreed to be undertaken by the Marlow 

Group for “the Company” that may extend beyond the management of the 

relevant hotel.   

84 The parties must be taken to have contemplated that “the Landowner” and “the 

Company” would be vendors in the transactions by which the land and the hotel 

 
17 See [63] above. 
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business were sold as one package.  The parties must also be taken to have 

contemplated that the price for the sale of the land and the hotel business would 

be apportioned between the two, with “the Landowner” receiving the price for 

the land and “the Company” receiving the price for the hotel business.  It was 

in the context of the intended package sale provided for in clause 5.3 that the 

parties defined the “Capital Gains Bonus Event” in item 3 of Schedule 2 by 

reference to the sale of “the Property” only.  The parties defined the “Net Sales 

Price” used to calculate the CGBF as the sale price of “the Property” only “under 

a contract signed by the Landowner as the seller” and imposed on “the 

Landowner” alone the obligation to pay the CGBF. 

85 In my opinion, the reasonable businessperson in the position of the parties 

would understand the critical words in the “Net Sales Price” definition (“the sale 

price of the Property under a contract signed by the Landowner as the seller”), 

read in the context of the 2021 HM Agreements as a whole, as meaning the 

sale price of the land (including the hotel building affixed to the land) that was 

payable to “the Landowner”.  The reasonable businessperson would not have 

understood those words as including the sale price payable to “the Company” 

for its hotel business sold together with the land and hotel building.  That is a 

construction that strains against the ordinary meaning of the words, including 

the words used to define the terms “Property” and “Hotel”.   

86 As counsel for the Contradictors submitted, the words in parentheses in the 

definition of “Net Sales Price” – “(which may include the Company as the seller 

of the Business)” – do not support a different construction of that definition.  

Those words merely reflect the possibility that the land and hotel building will 

be sold as one package together with the hotel business as contemplated by 

clause 5.3, with “the Company” being a necessary party to the sale contract as 

the seller of that business and “the Landowner” being a necessary party as the 

seller of the land.   

87 The amounts to be deducted from “the sale price of the Property” in order to 

reach the “Net Sales Price” are adjustments, taxes, fees, legal costs and 

agents’ commissions “payable by the Company and the Landowner in 
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connection with its sale or disposition of the Property and otherwise in 

connection with the operation of the Business” (emphasis added).   

88 The Marlow Group submitted that the emphasised words support the 

construction of the “Net Sales Price” as including the price of the hotel business 

because there would otherwise be “no reason for it to be reduced by matters 

relating to the business”. The substance of the Marlow Group’s submission was 

that the words “the sale price of the Property” were an absurdity or 

inconsistency with the emphasised words and that this should be rectified in the 

process of construction by reading the “Net Sales Price” definition as if it 

included the sale price of the hotel business.   

89 I reject that submission, which obfuscated that this would involve reading into 

the “Net Sales Price” definition the additional words “the sale price of the 

Property plus the sale price of the Business”, notwithstanding that the parties 

have chosen language which specifies that the sale price is to be ascertained 

by reference to “a contract signed by the Landowner as the seller” and have 

provided for the CGBF to paid wholly by “the Landowner”.   

90 There is an obvious inconsistency within the “Net Sales Price” definition, but it 

lies in the inclusion of the reference to “the Company” in the phrase “payable 

by the Company and the Landowner in connection with its sale or disposition 

of the Property and otherwise in connection with the operation of the Business”.  

The inclusion of “the Company” is inconsistent with the grammar of that phrase 

(“its sale”) and with the fact that the words do not cover adjustments, taxes, 

fees, legal costs and agents’ commissions payable in connection with the sale 

of the hotel business as opposed to the operation of that business. 

91 I am satisfied with the requisite high degree of conviction as to the existence of 

that inconsistency and as to what the objective intention is taken to have been.  

In my opinion, the reasonable businessperson would understand the reference 

to adjustments, etc, “payable … in connection with the operation of the 

Business” as capturing any and all adjustments, taxes, fees, legal costs and 

commissions payable by “the Landowner” upon the sale of the land that are not 
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directly referable to the sale of the land but that are connected with the hotel 

business that has been operated from the land.  The reasonable 

businessperson, knowing that “the Landowner” owned the land and gaming 

machine entitlements, would understand these adjustments as potentially 

including any amounts payable by “the Landowner” in respect of any gaming 

machine tax referable to the gaming activities connected with the hotel business 

operated on the land. 

92 Even if I had not identified the inconsistency and self-evident objective intention 

of the parties referred to at [90]-[91] above, I would not have been satisfied with 

the requisite degree of conviction that the legal meaning of the “Net Sales Price” 

definition for which the Marlow Group contends is self-evident.  There is no 

rational basis for imputing to the parties an intention that “the Landowner” would 

be solely responsible for the payment of a CGBF calculated as including an 

amount referable to the sale price of the Operating Entity’s hotel business. 

93 In circumstances where the parties expressly agreed that the 2021 HM 

Agreements entirely replaced, superseded and extinguished their previous 

hotel management agreements (which had been terminated in any event),18 the 

terms of those earlier agreements do not represent the genesis of the 

transaction recorded in the 2021 HM Agreements.  Rather, the genesis of the 

2021 HM Agreements was the parties’ decision recorded in Recital B and 

clause 16.2 to enter into a new agreement that would embody their entire 

agreement and supersede and extinguish their previous agreements.  The 

terms of the previous agreements referred to at [9] above do not inform the 

construction of the 2021 HM Agreements in accordance with the principles 

summarised at [68]-[74] above.  That observation applies with even greater 

force to agreements that had been entered into as early as 2014 and had been 

replaced by the previous agreements which had then been replaced by the 

2021 HM Agreements.  I reject the submissions made by the Marlow Group to 

the contrary.    

 
18 See [48]-[50] above. 
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94 The Marlow Group’s submissions emphasised that the parties have provided 

for the CGBF to be calculated as a percentage of the amount by which the sale 

price of “the Property” exceeds “the Purchase Price”, with “the Purchase Price” 

being something more than the aggregate amount that “the Landowner” and 

“the Company” had paid for the land and the hotel business.  It was submitted 

that this supported a construction of the words “the sale price of the Property” 

in the definition of “Net Sales Price” as including the sale price of the hotel 

business.  Given the plain meaning of the words “the sale price of the Property” 

and the omission of any express reference to the sale price of “the Hotel” or 

“the Business”, that submission essentially relied on the proposition that it 

would be an absurd outcome or commercial nonsense if the CGBF were to be 

calculated by reference to the sale price of the land only.  This was said to be 

an outcome that would deprive the Marlow Group of any bonus fee reflecting 

the increase in the value of the hotel business achieved by reason of its 

management of the relevant hotel.   

95 I do not consider that such an outcome is absurd or uncommercial and I reject 

the Marlow Group’s submissions referred to above.  It is clear from the terms 

of the 2021 HM Agreements that the Marlow Group managed the hotels at the 

expense of the Operating Entities.  It will be recalled that each Operating Entity 

(“the Company”) was obliged to reimburse the Marlow Group for the fees, costs, 

expenses and other outlays reasonably incurred by the Marlow Group.19  After 

being reimbursed for those expenses, the Marlow Group was entitled to its 

“Base Fee” (which was not subject to any conditions) and an additional “Bonus 

Fee” if the hotel business achieved a net income above the stipulated 

“Preferred Return”.  Those fees were payable by the relevant Operating Entity.  

On my construction of the CGBF provisions, the Marlow Group was also entitled 

to an additional bonus payable by “the Landowner” if the value of the land 

increased to such an extent that the land alone was sold for a sum in excess of 

the aggregate amount that had been paid by “the Landowner” and the relevant 

Operating Entity to acquire the relevant land and hotel business (respectively).  

There is nothing absurd or uncommercial about the “the Landowner” not being 

 
19 See [65] above. 
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required to pay to the Marlow Group a percentage of any increase in the value 

of the Operating Entity’s hotel business, particularly in circumstances where the 

hotel business has been managed by the Marlow Group at the Operating 

Entity’s expense in consideration for the “Base Fee” and (where applicable) the 

“Bonus Fee” paid to the Marlow Group by the Operating Entity.  In substance, 

the Marlow Group seeks a judicial re-writing of the 2021 HM Agreements to 

overcome the language that the parties chose to record their agreement at the 

time so as to achieve an outcome that the Marlow Group considers to be more 

convenient and “fair”.  The Court is not permitted to engage in such an exercise. 

Conclusion 

96 For those reasons, the Court will not make declarations in the terms sought in 

in prayers 2 to 3C of the second further amended interlocutory process referred 

to at [39].  Counsel for the Liquidators submitted at the hearing on 8 September 

2022 that, in that event, the Court should make declarations as to the proper 

construction of the CGBF provisions of the 2021 HM Agreements rather than 

simply dismissing prayers 2 to 3C of the second further amended interlocutory 

process.  The Court will therefore make a declaration in relation to each of the 

2021 HM Agreements to the effect that, on the proper construction of the 

agreement, the words, “sale price of the Property under a contract signed by 

the Landowner as the seller (which may include the Company as the seller of 

the Business)” within the definition of the term “Net Sales Price” in item 3 of 

Schedule 2 mean the sale price of the land referred to in the definition of 

“Property” (including the hotel building constructed on that land) and do not 

include the sale price of the hotel business operated from that land.   

97 The evidence that was adduced by the parties does not permit the Court to 

make any declaration as to the amount payable to the Marlow Group in respect 

of the CGBF under each 2021 HM Agreement so construed.  That is because 

the contracts for sale of land and business referred to at [19]-[20] above were 

not tendered, Mr McCabe’s evidence about the apportionment of the purchase 

price payable by the purchaser under those contracts does not stipulate the 

price for the land alone (as opposed to the land plus gaming machine 
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entitlements), gaming machine entitlements are not included in the definition of 

“Property” in the 2021 HM Agreements and no party made any submission to 

the effect that gaming machine entitlements were part of the land comprising 

the “Property” as a matter of law. 

Remuneration 

Applicable principles 

98 The Receivers are entitled to such remuneration as may be fixed by the Court: 

Uniform Civil Procedure Rules 2005 (NSW), r 26.4. The Court’s inherent 

equitable jurisdiction to allow a trustee remuneration, costs and expenses out 

of trust assets extends to the Receivers who have been controlling the Trust 

assets and to the Administrators and Liquidators who, for practical purposes, 

have been controlling each of the four Companies whose sole business has 

been to act as trustee of the relevant Trust:  Re North Food Catering Pty Ltd;20 

Re IMF Global Australia Ltd (in liq) (No. 2).21  

99 As counsel for the Liquidators submitted, the principles applicable to the 

inherent equitable jurisdiction referred to above are those summarised in In the 

matter of BBY Ltd (receivers and mgrs. apptd) (in liq):22 

“52    The Court’s approach when exercising its inherent equitable jurisdiction 
to allow remuneration out of trust assets in connection with the administration 
of a trust fund is described in In the matter of Houben Marine Pty Ltd 
(in liq) [2018] NSWSC 745 at [20]-[21], where I said: 

[20]    In allowing remuneration to the liquidator, the Court treats the 
work done in administering the trust as an incident of the liquidation, 
and approaches the application for remuneration as analogous to one 
by an official liquidator for approval of remuneration: Alphena Pty Ltd 
(in liq) v PS Securities Pty Ltd (ACN 141 021 445) (as trustee of the 
Joseph Family Trust) [2013] NSWSC 447; (2013) 94 ACSR 160 at [53], 
[63]-[64]. Accordingly, regard may be had, by analogy, to the factors 
listed in the now repealed s 473(10) of the Corporations Act (which 
continues to apply to the administration of Houben by reason of the 
transitional provisions in the Corporations Act, s 1581(1)). 

[21]    The essential question which arises on the present application, 
as arises under the applicable provisions of the Corporations Act with 

 
20 [2014] NSWSC 77 at [9] (Brereton J, as his Honour then was).  
21 [2012] NSWSC 1426 at [55] (Black J). 
22 [2021] NSWSC 1299 at [52]-[59] (Gleeson J). 
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respect to court appointed liquidators, is whether the remuneration of 
which approval is sought is ‘reasonable’: Sanderson, as liquidator of 
Sakr Nominees Pty Ltd (in liq) v Sakr [2017] NSWCA 38 (Sakr). 

53    The essential task of the Court, constituted by a judge, when asked to 
approve remuneration of a liquidator is encapsulated in the statement by 
Barrett J in Re Anderson Group Pty Ltd [2002] NSWSC 764; (2002) 20 ACLC 
1607 at [12]: 

In the ordinary course, the process of determination comes down 
essentially to ensuring that the work upon which the claim was based 
was work undertaken in the due course of administration and that the 
amount claimed for having done that work is a fair and reasonable 
reward for it. 

54    That proposition was repeated by the Court of Appeal in Sanderson 
as Liquidator of Sakr Nominees Pty Ltd (in liq) v Sakr (2017) 93 NSWLR 459; 
[2017] NSWCA 38 (Sakr) at [69]-[72], where Bathurst CJ (the other members 
of the Court agreeing) said that the essential task of the Court is to allow 
reasonable remuneration. 

55    As explained in Re Houben Marine at [23]-[25], several of the 
propositions in Sakr have relevance, by analogy, to an application such as the 
present for approval of a liquidator’s remuneration out of the assets of a trust 
of which the company in liquidation is a trustee. 

56    First, the onus is on the liquidator to establish that the remuneration 
claimed is reasonable. It is the function of the Court to determine the 
remuneration by considering the material provided and by bringing an 
independent mind to the relevant issues: Sakr at [54]. 

57    Second, the question of proportionality – in terms of work done as 
compared with the size of the property the subject of the administration or the 
benefit to be obtained from the work – is an important consideration in 
determining reasonableness: Templeton v Australian Securities and 
Investments Commission [2015] FCAFC 137 at [32]; (2015) 108 ACSR 545. 
The work done must be proportionate to the difficulty and importance of the 
task in the context in which it needs to be 
performed: Templeton citing McLure JA in Conlan (as liquidator of Rowena 
Nominees Pty Ltd) v Adams [2008] WASCA 61; (2008) 65 ACSR 521 at [47]. 
This is what is encompassed in assessing the value of the services 
rendered: Sakr at [55]. 

58    Third, the mere fact that the work performed does not lead to 
augmentation of the funds available for distribution does not mean that the 
liquidator is not entitled to be remunerated for it. Provided it was reasonable to 
carry out the work and the amount charged is reasonable, there is no reason a 
liquidator should not recover remuneration for undertaking such work: Sakr at 
[57]-[58]. 

59   Counsel for the liquidators submitted that the present applications are 
analogous to one by a liquidator for approval of remuneration and that the Court 
may have regard to the factors listed in the statute for approval of the 
liquidators’ remuneration. So much can be accepted insofar as the factors in s 
60-12 of the Insolvency Practice Schedule, being Schedule 2 to 
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the Corporations Act, may be taken as an indication of the types of 
considerations that inform the question of reasonableness in the present 
case…” 

Notice of application for remuneration 

100 Evidence was adduced at the hearing of the second further amended 

interlocutory process that the Liquidators’ firm issued circulars to the creditors 

of each of the Companies and the unitholders of each of the Trusts on 24 June 

2022 and 19 August 2022 attaching or containing a link to the interlocutory 

process and amended interlocutory process together with Mr McCabe’s 

affidavits sworn on 23 June 2022 and 12 August 2022. 

101 The further amended interlocutory process and the second further amended 

interlocutory process did not amend the orders sought in relation to the 

remuneration of the Administrators, Liquidators and Receivers.  Mr McCabe’s 

affidavit sworn on 1 September 2022 was not relevant to the remuneration 

application. 

102 Evidence was adduced at the hearing of the second further amended 

interlocutory process that the Liquidators’ firm had not received any objection 

or substantive enquiry concerning the remuneration application from any 

creditor or unitholder. 

103 The creditors comprising the Contradictors did not seek to be heard in 

opposition to the remuneration application. 

Evidence 

104 Mr McCabe has given detailed evidence in his affidavit sworn on 23 June 2022 

in relation to the work done by the Receivers, Administrators and Liquidators, 

the manner in which that work has been performed (including the identity and 

level of experience of the personnel who performed and supervised that work) 

and the hourly rates applied to that work which form the basis of the amounts 

of remuneration now claimed.   
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105 Mr McCabe has deposed that there has been a substantial overlap in the duties 

and responsibilities of the Administrators and Liquidators on the one hand and 

the Receivers on the other hand.  Mr McCabe has described the fees, expenses 

and remuneration of the Administrators, Liquidators and Receivers as having 

been incurred in obtaining, caring for, preserving and realising what he 

describes as the “Hotel Assets”, being the land and gaming machine 

entitlements in respect of each of the four hotels, and attending to statutory 

tasks.   

106 Notwithstanding the overlap, remuneration was separately recorded for each of 

the four Companies under separate reporting codes for the Administration, 

Liquidation and Receivership.  Where common work was done for the four 

Companies (e.g. reporting to creditors and convening concurrent meetings of 

creditors), the time spent on the work was apportioned equally between the four 

Companies and/or the four Hotel Assets.  

107 Mr McCabe has deposed that the steps taken to realise the Hotel Assets has 

been a complex and time-consuming process.  Mr McCabe has described the 

work as including:  

(a)  the application to the Court for the appointment of the 

Administrators as receivers of the Hotel Assets, after assessing 

the operational and financial position of the Companies and 

conducting their preliminary investigations into the affairs of the 

Companies.  I note that the application was opposed by certain 

unitholders who preferred to appoint replacement trustees to the 

Trusts and who commenced separate proceedings seeking that 

relief.  The Administrators were also involved in those 

proceedings and successfully opposed the application for the 

appointment of replacement trustees; 

(b) undertaking tender processes for the appointment of a marketing 

agent for the Hotel Assets; 
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(c) obtaining valuation and marketing advice in relation to the sale of 

the Hotel Assets; 

(d) liaising with the secured creditor and securing its initial and 

continuing support for the sale process for the Hotel Assets, 

including consenting to an extension of time for the secured 

creditor to enforce its security interests over the Companies’ 

property (which ultimately did not occur); 

(e) liaising with the Deed Administrators of the Operating Entities in 

relation to the sale of the Hotel Assets, including developing the 

Landlord DOCA proposal that was ultimately not accepted by the 

Operating Entities as referred to at [15] above; 

(f) preparing an information memorandum and establishing a data 

room for the sale of the Rose and Crown Hotel and Corrimal Hotel 

in the tranche one marketing campaign and engaging with over 

100 parties interested in those hotels, including approximately 12 

parties who ultimately submitted expressions of interest which the 

Receivers then reviewed before entering into contracts with the 

successful purchasers as referred to at [19] above; 

(g) preparing an information memorandum and establishing a data 

room for the sale of the Crown Hotel and North Nowra Tavern in 

the tranche two marketing campaign and engaging with over 100 

parties interested in those hotels, including approximately 15 

parties who ultimately submitted expressions of interest which the 

Receivers then reviewed before entering into contracts with the 

successful purchasers as referred to at [20] above; 

(h) issuing regular correspondence and updates to unitholders 

andattending to voluminous enquires from unitholders in relation 

to the sale of the Hotel Assets and other matters; 
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(i) adjudicating creditors’ proofs of debt and obtaining and 

considering legal advice in relation to the Marlow Group Claims; 

and 

(j) preparing the applications that are now the subject of the second 

further amended interlocutory process (insofar as that work was 

done in the period up to 5 June 2022). 

108 Mr McCabe has deposed that tasks were allocated to particular staff members 

and/or handled by him and Mr Hayes personally depending on the perceived 

complexity of the task and the level of experience required by the task.  

Mr McCabe has also adduced evidence of a detailed file note setting out the 

manner in which different tasks were undertaken.  I have reviewed that file note 

and am satisfied that the work described in it was properly carried out in the 

course of the administration, liquidation and receivership with an appropriate 

approach to resourcing and delegation.  By way of example, the sale campaign 

for the Hotel Assets was managed by two partners with the assistance of a 

senior analyst.  By contrast, the adjudication of creditor claims was managed 

by a manager with the assistance of a senior analyst and oversight by a partner.  

Whilst work was delegated, this appears to have been done in an efficient 

manner that would have retained knowledge of the matter within a relatively 

small team of personnel working on the matter.  There is evidence that all of 

the work for the administration and liquidation of each of the Companies was 

undertaken by the same seven to nine people, comprising two partners (being 

Messrs McCabe and Hayes), two managers, one assistant manager, two senior 

analysts and one support person (noting that a different support person worked 

on the administration and the liquidation). The same team worked on the 

receivership, supplemented by one additional partner. 
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109 The total amount of remuneration claimed is $993,922.50.  That total amount 

is broken down between the four Companies and Trusts and is further broken 

down to differentiate between work performed by the Administrators prior to and 

after their appointment as Receivers, work performed by the Liquidators and 

work performed by the Receivers.  That breakdown is set out in the following 

table included in Mr McCabe’s affidavit sworn on 23 June 2022: 

 

110 The remuneration amounts in the “Approved” column in the table above are 

amounts that the second concurrent meeting of creditors of the Companies 

resolved to approve on 30 December 2021 in respect of the remuneration of 

the Administrators and the Liquidators.  It was not open to the creditors to make 

any resolution in relation to the Receivers’ remuneration. 

111 Mr McCabe has deposed that the remuneration amounts in the table above 

have been calculated on a time costed basis in accordance with the time 

actually spent working on the matter as recorded by staff in the firm’s 

computerised system.  He considered time-based charging to be the most 

appropriate basis for calculating remuneration because the nature and extent 

of the work that would be required of the Administrators, Liquidators and 

Receivers was inherently uncertain.  Mr McCabe has deposed that the firm’s 

time records accurately reflect and describe the work carried out by the 

Administrators, Liquidators and Receivers. 
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112 The hourly rates charged range from $580 per hour for partners to $155 per 

hour for support personnel.  Mr McCabe has given evidence that these rates 

represented a discount to his firm’s standard hourly rates.  I accept Mr 

McCabe’s evidence that the hourly rates charged are comparable to rates 

charged by other insolvency practitioners in the market.   

113 Mr McCabe has deposed that, based on his review of the time records, the total 

time costs incurred, his knowledge of the work involved and his experience as 

a liquidator, he believes that all of the work done was reasonably necessary 

and properly performed by appropriately qualified people, the work was 

performed in an efficient and timely manner and the remuneration claimed is 

fair and reasonable having regard to all relevant circumstances.  

114 The breakdown of remuneration in the table at [109] above is reflected in the 

terms of the orders sought for remuneration in respect of each Company and 

Trust, save that the two categories for work performed by the Administrators 

prior to and after their appointment as Receivers are conflated into one 

category. 

115 The total remuneration sought in relation to each Company and the Trust of 

which it is the trustee is: 

(a) the sum of $288.297.50 plus GST in respect of the administration 

and liquidation of Peak Invest and the receivership of the assets 

of the Peak Unit Trust; 

(b) the sum of $261,406.00 plus GST in respect of the administration 

and liquidation of Five Islands and the receivership of the assets 

of the Five Islands Investment Unit Trust; 

(c) the sum of $221,342.50 plus GST in respect of the administration 

and liquidation of Surry Hills and the receivership of the assets of 

the Surry Hills Pub Unit Trust; and 
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(d) the sum of $222,876.50 plus GST in respect of the administration 

and liquidation of Four by Four and the receivership of the assets 

of the Four by Four Investments Trust. 

Conclusion 

116 On the basis of all of the evidence referred to above and my broad review of 

the computerised time records referred to in Mr McCabe’s 23 June 2022 

affidavit and tendered at the hearing on 8 September 2022, I am satisfied that 

the work done by Messrs Hayes and McCabe in their capacities as 

Administrators, Receivers and Liquidators during the period up to 5 June 2022 

is work that was properly done in the due course of the receivership and/or the 

external administration, that the time taken and the amount charged for the 

work are proportionate to the complexity of the tasks and that the amount of 

remuneration claimed is a fair and reasonable reward for that work, both 

considered on a global level looking at the four Companies and Trusts as a 

whole and considered separately in respect of each Company and each Trust.   

I note that the amount of remuneration claimed in respect of each Company 

and the corresponding Trust represents a relatively small proportion of the 

value of the assets realised by that work for the benefit of creditors and 

unitholders. 

117 Orders will therefore be made in terms of prayers 4, 6, 8 and 10 of the second 

further amended interlocutory process in relation to the remuneration of the 

Administrators, Liquidators and Receivers in respect each of the four 

Companies and Trusts. 

118 In prayers 5, 7, 9 and 11 of the second further amended interlocutory process, 

Messrs McCabe and Hayes sought orders that their remuneration in the 

amounts fixed by the Court, together with their costs and expenses, be paid out 

of the assets of the four Trusts.  Subject to one qualification, those orders are 

appropriate in circumstances where each Company’s sole business was 

conducted as trustee of the relevant Trust and the Company held no assets 

other than Trust assets.   
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119 The qualification is that, insofar as those orders relate to costs and expenses, 

they will be limited to reasonable costs and expenses properly incurred.  No 

evidence was adduced in relation to the nature or quantum of the costs and 

expenses, although I would infer that they would include legal costs, valuation 

fees and marketing fees.   It will be a matter for Messrs McCabe and Hayes to 

scrutinise the costs and expenses to ensure that they have been properly 

incurred and are reasonable in amount before paying them out of the assets of 

the relevant Trust. 

Costs 

120 The Contradictors’ contentions in relation to the proper construction of the 

CGBF provisions of the 2021 HM Agreements have been accepted.  It is 

appropriate that there be an order that their reasonable costs of and incidental 

to the hearings on 8 and 26 September 2022 be paid out of the assets of the 

Trusts on the ordinary basis, as agreed or assessed. 

121 Senior counsel for the Marlow Group indicated at the hearing on 8 September 

2022 that they would not be seeking an order for costs in their favour, 

irrespective of the outcome of the issues concerning the Marlow Group Claims. 

122 It is appropriate that the Liquidators’ reasonable costs of and incidental to the 

hearings on 8 and 26 September 2022 be paid out of the assets of the Trusts. 

Orders 

123 The parties are to bring in short minutes of order giving effect to these reasons 

within 7 days. 

********** 
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JUDGMENT 

Introduction 

1 These reasons concern an application by the liquidators of four companies for 

declarations concerning the proper construction of certain contracts entered 

into by the four companies.  For the reasons that follow, the terms of the 

declarations sought by the liquidators do not reflect the proper construction of 

the relevant contracts and declarations to the contrary effect will be made. 

2 The four companies in liquidation operated solely as the trustees of four unit 

trusts.  The liquidators also seek orders fixing their remuneration in their 

capacity as administrators and liquidators of the companies and receivers of 

the assets that were held by the companies as trustee.  For the reasons that 

follow, the remuneration claimed by the administrators, liquidators and 

receivers is a fair and reasonable reward for work properly done in the course 

of the administration, liquidation and receivership and orders will be made in 

the terms sought. 

Background 

3 The following matters are drawn from the affidavits of one of the liquidators, Mr 

McCabe, sworn on 7 December 2021, 23 June 2022, 12 August 2022 and 1 

September 2022, together with copies of hotel management agreements and 

other relevant contracts that were tendered at the hearing on 8 September 

2022. 

4 Each of the four companies in liquidation (in its capacity as trustee of the 

relevant unit trust) owned a parcel of land on which a hotel was situated and 

gaming machine entitlements used at the hotel. Each hotel was operated by a 

separate company.  The four companies, unit trusts and hotels and operating 

entities are: 
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Company in 
liquidation 

Unit trust  

Number of units on 
issue and number of 
unitholders as 
determined by 
Administrators / 
Liquidators  

Land  

Hotel  

Operating entity prior 
to Receivers’ sale 

Peak Invest Pty Ltd (in 

liq) (Peak Invest) 

Peak Unit Trust 

636 units on issue  

21 unitholders  

11 Victoria Road, 

Parramatta 

Rose and Crown Hotel, 

formerly operated by 

RC One Pty Ltd 

(subject to deed of 

company arrangement) 

Five Islands Invest Pty 

Ltd (in liq) (Five 

Islands) 

Five Islands Investment 

Unit Trust 

555 units on issue  

20 unitholders  

268 Princes Highway, 

Corrimal 

Corrimal Hotel, formerly 

operated by Corrimal 

Pub Pty Ltd (subject to 

deed of company 

arrangement) 

Surry Hills Pub Invest 

Pty Ltd (in liq) (Surry 

Hills) 

Surry Hills Pub Unit 

Trust 

1267 units on issue  

20 unitholders  

587 Crown Street, 

Surry Hills 

Crown Hotel, operated 

by Surry Hills Pub Pty 
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Ltd (subject to deed of 

company arrangement) 

Four by Four 

Investments Pty Ltd (in 

liq) (Four by Four) 

Four by Four 

Investments Trust 

7,000,000 units on 

issue  

One unitholder (as 

trustee for another trust)  

82 Page Avenue, North 

Nowra 

North Nowra Tavern, 

formerly operated by 

North Nowra Pub 

Trading Pty Ltd (subject 

to deed of company 

arrangement) 

5 Mr Joseph Hayes and Mr Andrew McCabe were appointed as joint and several 

administrators of Peak Invest, Five Islands, Surry Hills and Four by Four 

(collectively, the Companies) on 24 November 2021 following a resolution of 

the sole director of the Companies, Mr Damien Kelly, pursuant to s 436A of the 

Corporations Act 2001 (Cth).   

6 The investigations undertaken by Messrs Hayes and McCabe following their 

appointment as administrators established that each of the Companies 

operated and carried on business solely in its capacity as trustee of the relevant 

unit trust as referred to above at [2].   

7 The Court made orders on 22 December 2021 appointing Messrs Hayes and 

McCabe as receivers and managers of the property, assets and undertaking of 

each of the four unit trusts referred to above (collectively, the Trusts), with 

powers including a power of sale but subject to a requirement that the receivers 
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and managers not distribute the proceeds of sale without further order or 

direction of the Court.1   

8 On 23 December 2021, Mr Sule Arnautovic and Mr John Vouris were appointed 

as joint and several administrators of each of the four operating entities referred 

to in the table above (collectively, the Operating Entities) pursuant to s 436A 

of the Corporations Act.  

9 At the time of the appointment of Messrs Arnautovic and Vouris, the following 

hotel management agreements were on foot in respect of the four hotels 

referred to in the table above: 

(a) in relation to the Rose and Crown Hotel, a hotel management 

agreement dated 9 January 2019 between RC One Pty Ltd 

(defined as “the Company”), Peak Invest (defined as “the 

Landowner”), Pub Invest Pty Ltd, J&P Marlow (No. 2) Pty Ltd and 

Blue Marlin Pty Ltd;  

(b) in relation to the Corrimal Hotel, a hotel management agreement 

dated 1 July 2019 between Corrimal Pub Pty Ltd (defined as “the 

Company”), Five Islands (defined as “the Landowner”), Pub 

Invest Pty Ltd, J&P Marlow (No. 2) Pty Ltd and Blue Marlin Pty 

Ltd;  

(c) in relation to the Crown Hotel, a hotel management agreement 

dated 1 July 2019 between Surry Hills Pub Pty Ltd (defined as 

“the Company”), Surry Hills (defined as “the Landowner”), Pub 

Invest Pty Ltd, J&P Marlow (No. 2) Pty Ltd and Blue Marlin Pty 

Ltd; and 

(d) in relation to the North Nowra Tavern, a hotel management 

agreement dated 17 July 2020 between North Nowra Pub Trading 

 
1  In the matter of Peak Invest Pty Ltd (admins apptd); Five Islands Invest Pty Ltd (admins apptd); Surry 
Hills Pub Invest Pty Ltd (admins apptd) and Four by Four Investments Pty Ltd (admins apptd) [2021] 
NSWSC 1714. 
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Pty Ltd (defined as “the Operations Company” but referred to 

throughout the agreement as “the Company”), Four by Four 

(defined as “the Landowner”), Pub Invest Pty Ltd, J&P Marlow 

(No. 2) Pty Ltd and Blue Marlin Pty Ltd.  

10 Pursuant to each of those four agreements, J&P Marlow (No. 2) Pty Ltd and 

Blue Marlin Pty Ltd (collectively, the Marlow Group) were appointed as “the 

Hotel Manager” to provide specified “Services” in relation to the relevant hotel 

in consideration for payment of the “Fees” set out in Schedule 2 to the 

agreement, being a “Base Fee”, a “Bonus Fee” and a “Capital Gains Bonus 

Fee”.  Clause 14.1 of each of the four agreements provided that the agreement 

will terminate on (relevantly) the date on which “the Company” has an 

administrator appointed.  The four agreements were therefore terminated on 23 

December 2021 upon the appointment of Messrs Arnautovic and Vouris as joint 

and several administrators of each of the four Operating Entities. 

11 In his affidavit sworn on 23 June 2022, Mr McCabe deposed that on 24 

December 2021, he and Mr Hayes (in their capacity as receivers of the assets 

of the Trusts) secured the support of Messrs Arnautovic and Vouris to market 

and sell the land together with the business for each of the four hotels.   

12 On 28 December 2021, the following hotel management agreements were 

entered into (collectively, the 2021 HM Agreements): 

(a) in relation to the Rose and Crown Hotel, a hotel management 

agreement between RC One Pty Ltd (administrators appointed) 

(defined as “the Company”), Peak Invest (administrators 

appointed) as trustee for the Peak Unit Trust (defined as “the 

Landowner”) and the Marlow Group;  

(b) in relation to the Corrimal Hotel, a hotel management agreement 

between Corrimal Pub Pty Ltd (administrators appointed) (defined 

as “the Company”), Five Islands (administrators appointed) as 
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trustee for the Five Islands Investment Unit Trust (defined as “the 

Landowner”) and the Marlow Group;  

(c) in relation to the Crown Hotel, a hotel management agreement 

between Surry Hills Pub Pty Ltd (administrators appointed) 

(defined as “the Company”), Surry Hills (administrators 

appointed) as trustee for the Surry Hills Pub Unit Trust (defined 

as “the Landowner”) and the Marlow Group; and 

(d) in relation to the North Nowra Tavern, a hotel management 

agreement between North Nowra Pub Trading Pty Ltd 

(administrators appointed) (defined as the Company”), Four by 

Four (administrators appointed) as trustee for the Four by Four 

Investments Trust (defined as “the Landowner”) and the Marlow 

Group. 

13 Pursuant to each of the 2021 HM Agreements, the Marlow Group entities were 

appointed as “the Hotel Manager” to provide specified “Services” in relation to 

the relevant hotel in consideration for payment of the “Fees” set out in Schedule 

2 to the agreement, being a “Base Fee”, a “Bonus Fee” and a “Capital Gains 

Bonus Fee”. Clause 5.3 of each agreement provided that “[t]he Company and 

the Landowner agree to sell both the Property and the Hotel as one package 

and as a going concern”.   

14 On 31 December 2021, the second meeting of creditors of the Companies (held 

concurrently) resolved to wind up each of the Companies.  Messrs Hayes and 

McCabe were appointed as joint and several liquidators.   

15 The Liquidators’ and Receivers’ investigations revealed that Five Islands is a 

creditor of the Operating Entity Corrimal Pub Pty Ltd in the amount of 

$3,511,797 and Surry Hills is a creditor of the Operating Entity Surry Hills Pub 

Pty Ltd in the amount of $5,831,374.  In light of this and the complexities 

involved in selling the Companies’ land together with the Operating Entities’ 

hotel businesses together, the Receivers (on behalf of the Companies) 
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submitted to the Deed Administrators on 17 January 2022 a proposal for a deed 

of company arrangement in respect of the Operating Entities for consideration 

by the creditors of the Operating Entities (the Landlord DOCA).  The features 

of the Landlord DOCA included effectively pooling the assets of each Company 

and Operating Entity associated with each particular hotel so as to remove any 

potential uncertainty by interested purchasers during the sale process and to 

avoid any dispute about the apportionment of the sale proceeds.   

16 The Landlord DOCA was not accepted by the creditors of the Operating 

Entities, who resolved on 9 February 2022 to enter into a different DOCA that 

did not provide for pooling of the assets of each Company and Operating Entity.   

Messrs Arnautovic and Vouris became the deed administrators under that 

DOCA, which was executed on 28 February 2022 (the Deed Administrators). 

17 In these reasons, I refer to Messrs Hayes and McCabe as the Receivers, 

Administrators or the Liquidators as appropriate to the context. 

18 The four properties and hotels were sold in a marketing campaign conducted 

in two tranches, with each tranche involving the sale of one city hotel and one 

regional hotel. 

19 Tranche one involved a five week marketing campaign that commenced on 25 

January 2022.  Mr McCabe has deposed that, following that campaign, the 

Receivers exchanged contracts on 6 March 2022: 

(a) for the sale and purchase of the land and business for the Rose 

and Crown Hotel at a sale price of $42 million, which was 

apportioned as follows by agreement between the Receivers, the 

Deed Administrators and the purchaser: 

(i) $17 million was attributed to the land and gaming machine 

entitlements (GMEs) (being the assets held by Peak Invest 

on trust for the Peak Unit Trust); and 
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(ii) $25 million was attributed to the business, plant and 

equipment and stock (being the assets of the Operating 

Entity, RC One Pty Ltd); 

(b) for the sale and purchase of the land and business for the 

Corrimal Hotel at a sale price of $32.5 million, which was 

apportioned as follows by agreement between the Receivers, the 

Deed Administrators and the purchaser: 

(i) $22.5 million was attributed to the land and GMEs (being 

the assets held by Five Islands on trust for the Five Islands 

Investment Unit Trust); and 

(ii) $10 million was attributed to the business, plant and 

equipment and stock (being the assets of the Operating 

Entity, Corrimal Pub Pty Ltd). 

20 Tranche two involved a four week marketing campaign that commenced on 10 

March 2022. Mr McCabe has deposed that, following that campaign, the 

Receivers exchanged contracts on 13 April 2022:  

(a) for the sale and purchase of the land and business for the Crown 

Hotel at a sale price of $28.8 million, which was apportioned as 

follows by agreement between the Receivers, the Deed 

Administrators and the purchaser: 

(i) $19.5 million was attributed to the land and GMEs (being 

the assets held by Surry Hills on trust for the Surry Hills 

Pub Unit Trust); and 

(ii) $9.3 million was attributed to the business, plant and 

equipment and stock (being the assets of the Operating 

Entity, Surry Hills Pub Pty Ltd); 
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(b) for the sale and purchase of the land and business for the North 

Nowra Tavern at a sale price of $23.2 million, which was 

apportioned as follows by agreement between the Receivers, the 

Deed Administrators and the purchaser: 

(i) $15.5 million was attributed to the land and GMEs (being 

the assets held by Four by Four on trust for the Four by 

Four Investments Trust); and 

(ii) $7.7 million was attributed to the business, plant and 

equipment and stock (being the assets of the Operating 

Entity, North Nowra Pub Trading Pty Ltd). 

21 The sale of the Corrimal Hotel was settled on 19 April 2022.  

22 The sale of the Rose and Crown Hotel was settled on 20 April 2022.  

23 The sale of the North Nowra Tavern was settled on 27 June 2022.   

24 The sale of the Crown Hotel is expected to be completed on 13 October 2022.  

25 The total gross sale price of all four hotels is $126.4 million.   

26 Commonwealth Bank of Australia is a secured creditor of each of the four 

Companies. 

27 The Liquidators have made preliminary adjudications in respect of proofs of 

debt submitted by various unsecured creditors in the winding up of each of the 

four Companies. 

28 The Marlow Group has lodged proofs of debt in the winding up of Peak Invest, 

Five Islands and Four by Four claiming to be entitled to a “Capital Gains Bonus 

Fee” (CGBF) under the 2021 HM Agreements on the basis that the “Net Sales 

Price” component of the CGBF calculation includes the sale price of the 

relevant land and the sale price of the hotel business under the contracts 
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referred to at [19] and [20] above (the Marlow Group Claims).  The Liquidators 

anticipate that the Marlow Group will submit a proof of debt in the winding up of 

Surry Hills claiming a CGBF calculated on the same basis upon completion of 

the sale of the land and the Crown Hotel business on 13 October 2022. 

29 The Liquidators are of the view that the Marlow Group is entitled under each 

2021 HM Agreement to be paid the CGBF calculated on the basis that the “Net 

Sales Price” component of the calculation includes the sale price of the relevant 

land and hotel business (as opposed to be being limited to the sale price of the 

land).  That would result in the Marlow Group’s proofs of debt being admitted:  

(a) in the winding up of Peak Invest in the amount of $3,900,658 (of 

which $3,250,548 would be admitted as a claim by J&P Marlow 

(No. 2) Pty Ltd and $650,110 would be admitted as a claim by 

Blue Marlin Enterprises Pty Ltd);  

(b) in the winding up of Five Islands in the amount of $2,921,247 (of 

which $2,434,373 would be admitted as a claim by J&P Marlow 

(No. 2) Pty Ltd and $486,874 would be admitted as a claim by 

Blue Marlin Enterprises Pty Ltd);  

(c) in the winding up of Four by Four in the amount of $1,471,823 (of 

which $1,226,519 would be admitted as a claim by J&P Marlow 

(No. 2) Pty Ltd and $245,304 would be admitted as a claim by 

Blue Marlin Enterprises Pty Ltd).  

30 Because the adjudication of the Marlow Group Claims essentially involved the 

proper construction of the 2021 HM Agreements, the Liquidators sought a 

direction from the Court that they would be justified in admitting the Marlow 

Group Claims in the amounts referred to above in the winding up of Peak Invest, 

Five Islands and Four by Four.  At the commencement of the hearing on 8 

September 2022, that application was abandoned and substituted with an 

application for declaratory relief concerning the proper construction of the 

CGBF provisions of the 2021 HM Agreements, as explained below. 
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Procedural history of the present applications and the issues to be determined 

31 By amended interlocutory process filed on 18 August 2022, Messrs Hayes and 

McCabe sought: 

(a) in prayers 4 to 11 of the amended interlocutory process, orders 

fixing the amount of their remuneration as Receivers, 

Administrators, and Liquidators of each of the Trusts and 

Companies and orders that the remuneration so fixed, together 

with the costs and expenses of the Receivers, Administrators, 

and Liquidators, be paid out of the assets of the relevant Trust; 

(b) in prayers 2 to 3A of the amended interlocutory process, a 

direction pursuant to s 90-15 of the Insolvency Practice Schedule 

(Corporations) in Schedule 2 to the Corporations Act (the IPS) 

that the Liquidators are justified in admitting the Marlow Group 

Claims: 

(i) in the winding of Peak Invest in the total sum of 

$3,900,658; 

(ii) in the winding up of Five Islands in the total sum of 

$2,921,247; and 

(iii) in the winding up of Four by Four, in the total sum of 

$1,471,823; 

(c) in prayer 12 of the amended interlocutory process, an order 

pursuant to s 90-15 of the IPS that, in relation to each of Peak 

Invest, Five Islands and Four by Four:  

(i) reg 5.6.65(1) of the Corporations Regulations 2001 (Cth) 

is to operate as if the notice of the Liquidators’ intention to 

declare a dividend may be given not more than 9 months 

before the intended date; and  
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(ii) the requirements of reg 5.6.69 of the Corporations 

Regulations are dispensed with; 

(d) in prayers 12A to 14D of the amended interlocutory process, 

directions as to the distribution of the net assets of the Companies 

as trustee of the respective Trusts; and 

(e) in prayer 18 of the amended interlocutory process, orders in 

relation to the costs of the above applications. 

32 As referred to above, the Liquidators’ application for directions in prayers 2 to 

3A of the amended interlocutory process turned on the construction of the 

provisions of the 2021 HM Agreements concerning the CGBF. 

33 Prior to the filing of the amended interlocutory process, the Court had made 

orders made on 18 July 2022 granting leave to the following parties to be heard 

in relation to the interlocutory process: 

(a) J & P Marlow (No. 2) Pty Ltd and Blue Marlin Enterprises Pty Ltd 

(being the Marlow Group); and 

(b) Batiha Pty Ltd, Blue Onion Capital Pty Ltd, Strong Run Pty Ltd 

and Clear Run Investments Pty Ltd (collectively, the 

Contradictors). 

34 The Marlow Group wished to be heard in support of the directions sought by 

the Liquidators, which were based on the relevant provisions of each of the 

2021 HM Agreements being construed as entitling the Marlow Group to a CGBF 

calculated by including the sale price of the land and the sale price of the hotel 

business in the calculation of the “Net Sales Price” for the purpose of then 

calculating the CGBF. 

35 The Contradictors are unit holders in one or more of the Trusts who wished to 

be heard in support of the contrary position. 
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36 No other unit holder or creditor had expressed a desire to be heard in relation 

to those matters. 

37 It was apparent from the written submissions served by the Liquidators, the 

Marlow Group and the Contradictors prior to the hearing on 8 September 2022 

that the Liquidators intended to leave it to the Marlow Group and the 

Contradictors to make their competing submissions about the proper 

construction of the 2021 HM Agreements and to limit their own role to making 

such further submissions as may be of assistance to the Court. 

38 Prior to the hearing on 8 September 2022, I caused my Associate to write to 

the solicitors for the Liquidators, the Marlow Group and the Contradictors 

questioning why the Court should entertain the application for directions in 

circumstances where it would be open to any unitholder or creditor to appeal 

any adjudication made by the Liquidators in respect of the Marlow Group Claim, 

even if that adjudication was consistent with the Court’s directions.  In short, 

there was a risk that the Court would be asked to determine the same 

substantive issue twice. 

39 That resulted in the Liquidators filing a further amended interlocutory process 

at the commencement of the hearing on 8 September 2022 and, subsequently, 

a second further amended interlocutory process during the course of that 

hearing.  The principal effect of those amendments was to replace the 

Liquidators’ application for directions with an application in prayers 2 to 3C of 

the second further amended interlocutory process for declaratory relief to the 

effect that, on proper construction of each of the 2021 HM Agreements, the 

amount of the CGBF payable to the Marlow Group by the relevant “Landowner” 

is calculated on the basis that the “Net Sales Price” component of the 

calculation includes the sale price of the land and the sale price of the hotel 

business.  The terms of the declarations sought in relation to Peak Invest, Five 

Islands and Four by Four also extend to quantification of the amount of the 

CGBF, being the amounts calculated by the Liquidators and referred to at [29] 

above. 
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40 An order was made joining the Marlow Group as the fifth and sixth defendants 

in the proceedings. 

41 Orders were made joining the Contradictors to the proceedings as the first to 

fourth defendants and appointing Batiha Pty Ltd (now the first defendant) to 

represent all unitholders in the Trusts and the unsecured creditors of Peak 

Invest.  The Court was informed that unsecured creditors of the other 

Companies would have no interest in being heard because there are sufficient 

funds in those Companies to pay all unsecured creditors irrespective of the 

outcome of the Marlow Group Claims and certain other outstanding issues in 

the winding up of those Companies.   

42 Although the unsecured creditors of Peak Invest and the unitholders of the 

Trusts (other than the Contradictors) had not previously sought to be heard in 

relation to the Marlow Group Claims, I considered that they should be given the 

opportunity to revisit their positions upon being notified of the representative 

order referred to above, the Liquidators’ claims for declaratory relief in the 

second further amended interlocutory process, and the fact that they would be 

bound by the Court’s determination of those claims by reason of the 

representative order.  Orders were therefore made requiring the Liquidators to 

notify the unsecured creditors of Peak Invest and all unitholders of those orders 

and to provide them with the second further amended interlocutory process, all 

evidence read or tendered at the hearing on 8 September 2022, the transcript 

of that hearing and certain other materials.  Liberty was reserved to the 

unsecured creditors of Peak Invest and the unitholders to apply to decouple 

themselves from the representative order and be heard in their own right, with 

any such application to be made by 23 September 2022.  Judgment was 

reserved at the conclusion of the hearing on 8 September 2022 and the matter 

was listed for directions on 26 September 2022, by which time it would be 

known whether any application had been made by any unsecured creditor of 

Peak Invest or by any unitholder.   

43 At the directions hearing on 26 September 2022, the Liquidators adduced 

evidence of their compliance with the orders referred to immediately above.  
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Whilst some unitholders had responded to the communications from the 

Liquidators by indicating their subject views about the Marlow Group Claims, 

no unitholder made an application to have the representative order set aside 

insofar as it affected them and to be heard in relation to the Liquidators’ claims 

for declaratory relief.  

44 At the conclusion of the hearing on 8 September 2022, counsel for the 

Liquidators, Applicants and Receivers indicated that he would not be in a 

position to advance the remaining claims for relief in the second further 

amended interlocutory process until the Court had determined the claims for 

declaratory relief relating to the Marlow Group Claims.  Orders were then made 

for the claims in prayers 12 to 14D of the second further amended interlocutory 

process (being the claims relating to the distribution of the net assets of the 

Companies as trustee of the respective Trusts and the dispensation sought in 

relation to the notice of the Liquidators’ intention to declare a dividend) to be 

determined separately from and after the determination of the other claims in 

second further amended interlocutory process. 

45 Accordingly, these reasons deal only with the claims for declaratory relief 

concerning the proper construction of the 2021 HM Agreements and the 

remuneration application.  

Marlow Group Claims 

Relevant provisions of the 2021 HM Agreements 

46 The relevant provisions of each of the four 2021 HM Agreements are in the 

same terms, save for the address of the land referred to in the definition 

“Property”, the name of each hotel in the definition of “Hotel” and the amount of 

the “Purchase Price” specified in that component of the CGBF calculation set 

out in Schedule 2 to the agreement.  It suffices to refer below to the provisions 

of the 2021 HM Agreement in respect of the Rose and Crown Hotel (the RC 

Agreement).  All counsel appearing at the hearing on 8 September 2022 

accepted that the construction of the relevant provisions in that agreement 

would apply equally to the other three agreements.   
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47 As I have noted earlier in these reasons, the parties to the RC Agreement were: 

(a) RC One Pty Ltd (administrators appointed), which was defined as 

“the Company”; 

(b) Peak Invest (administrators appointed) as trustee for the Peak 

Invest Unit Trust, which was defined as “the Landowner”; and 

(c) the two entities comprising the Marlow Group, jointly and 

severally, which were defined collectively as “the Marlow Group” 

which was in turn defined as “the Hotel Manager”. 

48 The Recitals to the RC Agreement stated (emphasis added): 

“A. The Marlow Group specialises in the management of hotels.  The 
Company has engaged the Hotel Manager to provide the Services, in 
connection with the operation of the Business. 

B. This Agreement replaces in its entirety the ‘Hotel Management Services 
Agreement’ entered into between the Company, the Landowner, Pub 
Invest Pty Limited (ACN 606 333 975) and the Marlow Group, dated on 
or around 9 January 2019. 

C. The terms of this Agreement follow.” 

49 Clause 1.2(k) of the RC Agreement provided that the recitals form part of the 

Agreement. 

50 Consistently with Recital B, clause 16.2 of the RC Agreement provided 

(emphasis added): 

“The parties agree this Agreement embodies the entire agreement between the 
parties with respect to the subject matter of this Agreement; and supersedes 
and extinguishes all prior agreements and understandings between the parties 
with respect to the matters covered by this Agreement.” 

51 Clause 16.9 provided that the RC Agreement was governed by and was to be 

construed in accordance with the laws of New South Wales. 



20 
 

52 Pursuant to clauses 2.1 and 3.1 of the RC Agreement, “the Hotel Manager” was 

appointed to provide “the Services” and agreed to provide “the Services” in 

accordance with the terms of the Agreement.   

53 Schedule 1 to the RC Agreement describes “the Services”, which include:  

(a) appointing an operations manager to oversee the operation of 

“the Business”; 

(b) reporting to “the Company” and “the Landowner” in relation to 

various matters, including daily takings, weekly takings and 

monthly revenue and net profit; 

(c) compliance with legislative requirements; 

(d) marketing “the Hotel”; 

(e) maintaining a suitable standard of maintenance for “the Hotel” 

and supervising any work undertaken by tradespersons; and 

(f) advising “the Company” and “the Landowner” about short term 

and longer-term “capital works opportunities for the Hotel”, 

preparing detailed capital expenditure programs and co-

ordinating and managing all capital works. 

54 Clause 1.1 of the RC Agreement defined the term “Property” as meaning “the 

property located at 11 Victoria Road, Parramatta NSW 2150”.  The term “Hotel” 

was defined as meaning “the Crown Hotel, operated from the Property”.  The 

term “Business” was defined as meaning: 

“… the business consisting of: 

(a) management of the Hotel, which includes the sale of 
liquor, food and other beverages, gaming activities and 
other events; and 

(b) such other business activities as the Company and the 
Hotel Manager agree.”   
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55 The definitions in clause 1.1 of the RC Agreement also included the following: 

“‘Lease’ means the lease between the Landowner and the Company regarding 
the Company’s occupation and use of the Property (including the Hotel), 
payment of rent and outgoings and other related matters.”   

56 Clause 5 of the RC Agreement was entitled “Obligations of the Company”.   

57 Clause 5.3 provided: 

“The Company and the Landowner agree to sell both the Property and the Hotel 
as one package and as a going concern.” 

58 Under the heading “General obligations”, clause 5.1 included an obligation for 

“the Company” to pay “the Hotel Manager” all moneys promptly in accordance 

with the RC Agreement “whether as Fees (Base Fee, Bonus Fee and Capital 

Gains Bonus Fees) or reimbursements”.  As will be seen below, the specific 

provisions of the RC Agreement concerning “Fees” required “the Landowner” 

(not “the Company”) to pay the “Capital Gains Bonus Fee”. 

59 Clause 6.1 provided that “the Hotel Manager” was entitled to receive “the Fees” 

in consideration of the services provided under the RC Agreement.  The term 

“Fees” was defined in clause 1.1 as meaning the fees set out in Schedule 2. 

60 Item 1 of Schedule 2 provided for a “Base Fee” of $325,000 per annum, 

increasing annually by 3% or in line with Consumer Price Index increases.  As 

referred to above, clause 5.1 of the RC Agreement required “the Company” to 

pay the Base Fee. 

61 Item 2 of Schedule 2 provided that, if the “Bonus Fee Conditions” (as defined) 

were satisfied, “the Hotel Manager” was entitled to receive a “Bonus Fee” 

calculated as 15% of the amount by which “Net Income” (as defined) exceeded 

the “Preferred Return” (as defined).  The “Bonus Fee Conditions” related to the 

investors being entitled to receive “the Preferred Return”, “the Company” paying 

the “Base Rent” under the terms of the Lease and “the Hotel Manager” not 

being in breach of the RC Agreement.  As referred to above, clause 5.1 of the 

RC Agreement required “the Company” to pay the “Bonus Fee”. 
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62 Item 3 of Schedule 2 provided (emphasis added): 

“3. Capital Gains Bonus Fee 

(a) Upon the occurrence of any Capital Gains Bonus Event, if the 
Capital Gains Bonus Fee Conditions are satisfied, then the 
Hotel Manager is entitled to receive the Capital Gains Bonus 
Fee, being an amount calculated as follows: 

A = (B – C – D) x E 

where: 

A is the amount of the Capital Gains Bonus Fee; 

B is the Net Sales Price; 

C is the Purchase Price; 

D is the Net Capital Expenditure; and 

E is 15%. 

(b) The Capital Gains Bonus Fee is payable by the Landowner.  The 
fee is calculated and payable within 30 days of completion of the 
Capital Gains Bonus Event. 

(c) The Hotel Manager’s entitlement to the Capital Gains Bonus 
Fee is conditional upon the following criteria being satisfied: 

(i) The calculation of the Capital Gains Bonus Fee results 
in a positive number. 

(ii) The Hotel Manager not being in breach of this 
Agreement. 

(d) For the purposes of Item 3 of this Schedule 2, the following 
terms are defined: 

‘Capital Gains Bonus Event’ means the sale or other 
disposition of the Property by the Landowner. 

‘Capital Expenditure’ means the aggregate of the 
capital expenditure undertaken on the Property, 
including the amounts of any minor and major capital 
works programs (such as improvements of the Property 
and refurbishment of the building and premises). 

‘Net Capital Expenditure’ means the amount of the 
Capital Expenditure less any applicable depreciation or 
amortisation costs relating to works undertaken. 

‘Net Sales Price’ means the sale price of the Property 
under a contract signed by the Landowner as the seller 
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(which may include the Company as the seller of the 
Business), less any adjustments, taxes, fees, legal costs 
and agents’ commissions payable by the Company and 
the Landowner in connection with its sale or disposition 
of the Property and otherwise in connection with the 
operation of the Business. 

‘Purchase Price’ means $13,719,854.” 

63 Evidence adduced at the hearing establishes that the amount of $13,719,854 

in the definition of “Purchase Price” exceeds the total amount paid by Peak 

Invest for the land at 11 Victoria Road, Parramatta and by RC One Pty Limited 

for the business of the Rose and Crown Hotel in 2014.  Evidence to the same 

effect was adduced in relation to the amounts specified in the definition of 

“Purchase Price” in the CGBF provisions of each other 2021 HM Agreement.  

That evidence did not explain how the amount of the “Purchase Price” in each 

of those definitions had been calculated but I accept the submissions made by 

senior counsel for the Marlow Group that the amount must be referable to the 

purchase of the relevant land and hotel because the amount is defined as the 

“Purchase Price” and materially exceeds the purchase price of the land in each 

instance.   

64 The obligations of “the Company” under clause 5.1 of the RC Agreement to pay 

“Fees … or reimbursements promptly in accordance with this Agreement” 

(emphasis added) do not extend to payment of the CGBF by reason of the 

specific provision in item 3(b) of Schedule 2 that the CGBF is payable by “the 

Landowner”. 

65 In addition to payment of the “Fees” set out in Schedule 2, the Marlow Group 

was entitled under clause 6.2 of the RC Agreement to be reimbursed by “the 

Company” for “all fees, costs, expenses, charges, fines, penalties and outlays 

… it properly and reasonably incurs in connection with the operation of the 

Business”.  

The issue 

66 There is no dispute that the Marlow Group is entitled to a CGBF calculated in 

accordance with each 2021 HM Agreement. 
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67 Taking into account all of the written and oral submissions, the issue in dispute 

comes down to whether, on the proper construction of the 2021 HM 

Agreements, the “sale price of the Property”, which forms the starting point for 

ascertaining the amount of the “Net Sales Price” for the purpose of calculating 

the CGBF:  

(a) means the sale price of the land where the relevant hotel building 

is located, as the Contradictors contend; or  

(b) means the sale price of that land plus the sale price of the 

business of the hotel operated from that land, as the Marlow 

Group contends.  

The applicable principles 

68 The principles applicable to the construction of commercial contracts are well 

established.   

69 As the majority of the High Court said in Electricity Generation Corporation v 

Woodside Energy Ltd:2 

“The meaning of the terms of a commercial contract is to be determined by 
what a reasonable businessperson would have understood those terms to 
mean. That approach is not unfamiliar. As reaffirmed, it will require 
consideration of the language used by the parties, the surrounding 
circumstances known to them and the commercial purpose or objects to be 
secured by the contract. Appreciation of the commercial purpose or objects is 
facilitated by an understanding ‘of the genesis of the transaction, the 
background, the context [and] the market in which the parties are operating’. 
As Arden LJ observed in Re Golden Key Ltd (in rec), unless a contrary intention 
is indicated, a court is entitled to approach the task of giving a commercial 
contract a businesslike interpretation on the assumption ‘that the parties … 
intended to produce a commercial result’. A commercial contract is to be 
construed so as to avoid it ‘making commercial nonsense or working 
commercial inconvenience’.” 

 
2 (2014) 251 CLR 640; [2014] HCA 7 at [35] (French CJ, Hayne, Crennan and Kiefel JJ) (citations 
omitted). See also Ecosse Property Holdings Pty Ltd v Gee Dee Nominees Pty Ltd (2017) 261 CLR 
544; [2017] HCA 12 at [16]-[17] (Kiefel, Bell and Gordon JJ). 
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70 In Cherry v Steele-Park,3 Leeming JA (with whom Gleeson and White JJA 

agreed) conducted an extensive review of relevant authority and concluded that 

it is not necessary to pass through an “ambiguity gateway” before regard may 

be had to surrounding circumstances when construing a contract.4  However, 

“[t]he starting point and the ending point of the construction of a written 

commercial contract is the language chosen by the parties to record their 

bargain” and so there is “limited scope for evidence of surrounding 

circumstances to detract from the contractual text”.5 

71 By way of illustration, Leeming JA referred6 to the following statement of 

Gleeson JA (with whom Basten and Meagher JJA agreed) in Newey v Westpac 

Banking Corporation:7 

“… there is no licence for ‘judicial rewriting’ of an agreement… The ability of 
courts to give commercial agreements a commercial and business-like 
interpretation is constrained by the language used by the parties. If, after 
considering the contract as a whole and the background circumstances known 
to both parties, a court concludes that the language of a contract is 
unambiguous, the Court must give effect to that language unless to do so would 
give the contract an absurd operation…” 

72 By way of further illustration, Leeming JA referred8 to the following statement of 

Bathurst CJ (with whom Macfarlan JA and Sackville AJA agreed) in McGrath v 

Sturesteps:9 

“[17] … Whilst it is correct in my opinion that context and the surrounding 
circumstances known to both parties can be taken into account (see Codelfa 
Construction Pty Ltd v State Rail Authority of New South Wales (1982) 149 
CLR 337 at 350, 352) even in cases where there is an absence of apparent 
ambiguity (Toll (FGCT) Pty Ltd v Alphapharm Pty Ltd [2004] HCA 52; (2004) 
219 CLR 165 at [40]; International Air Transport Association v Ansett Australia 
Holdings Ltd [2008] HCA 3; (2008) 234 CLR 151 at [8]; Park v Brothers [2005] 
HCA 73; (2005) 80 ALJR 317 at [39]; Franklins Pty Ltd v Metcash Trading Ltd 
[2009] NSWCA 407; (2009) 76 NSWLR 603 at [14], [63], [305]) that does not 
permit the Court to depart from the ordinary meaning of the words used by the 
parties merely because it regards the result as inconvenient or unjust: 

 
3 (2017) 96 NSWLR 548; [2017] NSWCA 295. 
4 Ibid at [71] and [77]-[85] (Leeming JA, Gleeson JA agreeing) and the authorities there referred to. 
5 Ibid at [72]-[73] and the authorities there referred to. 
6 Ibid at [73]. 
7 [2014] NSWCA 319 at [91]. 
8 (2017) 96 NSWLR 548; [2017] NSWCA 295 at [74]. 
9 (2011) 81 NSWLR 690; [2011] NSWCA 315 at [17]. 
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Australian Broadcasting Commission v Australasian Performing Right 
Association Ltd (1973) 129 CLR 99 at 109.” 

73 Leeming JA concluded (with the agreement of Gleeson and White JJA) that: 

 “The ultimate question is whether the written language of the contract, when 
considered in light of legitimately relevant surrounding circumstances, permits 
a constructional choice to be made between two different legal meanings.”10  

Considering relevant surrounding circumstances for the purpose of determining 

whether such a constructional choice is available is consistent with Mason J’s 

“true rule” in Codelfa Construction Pty Ltd v State Rail Authority of New South 

Wales11 because “to state that a legal text is ‘clear’ does no more than 

recognise that ‘there is nothing in the context which detracts from the ordinary 

literal meaning” and “[i]t therefore becomes clear that the notion that it may first 

be necessary to consider context when construing a contract is not inconsistent 

with Mason J’s true rule”.12 

74 The analysis in Cherry v Steele-Park and the other authorities referred to above 

was principally concerned with the contextual relevance of the surrounding 

circumstances known to both parties in the construction of commercial 

contracts.  It is uncontroversial that the language of the clause or part of a 

commercial contract that falls to be construed must be considered in the context 

of the surrounding words and the contract as a whole. 

75 Where the Court is satisfied to a high level of conviction that the literal meaning 

of the contractual words contains an absurdity or inconsistency and it is self-

evident what the objective intention is taken to have been, ordinary processes 

of contractual construction operate so that the absurd literal meaning is 

displaced by a legal meaning.  Historically, this has been referred to as 

“rectification by construction”, although that terminology is now eschewed in 

order to avoid confusion with the equitable doctrine of rectification.   In recent 

 
10 (2017) 96 NSWLR 548; [2017] NSWCA 295 at [75]. 
11 (1982) 149 CLR 337 at 352; [1982] HCA 24. 
12 WIN Corporation Pty Ltd v Nine Network Australis Pty Ltd (2016) 341 ALR 467; [2016] NSWCA 297 
at [59], cited by Leeming JA in Cherry v Steele-Park (2017) 96 NSWLR 548; [2017] NSWCA 295 at 
[84]. 
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cases, the Court of Appeal has stated that there is much to be said for the view 

that a “clear mistake” (as opposed to absurdity or inconsistency) is sufficient to 

engage the first limb.  However, the Court of Appeal has not yet found it 

necessary to determine whether a clear mistake falling short of absurdity or 

inconsistency will suffice: see James Adam Pty Ltd v Fobeza Pty Ltd.13 

Consideration and determination 

76 Having considered all of the parties’ written and oral submissions, I have 

determined that, on the proper construction of the 2021 HM Agreements, the 

words the “sale price of the Property” within the definition of the term “Net Sales 

Price” in item 3 of Schedule 2 means the sale price of the land at which the 

relevant hotel is located (including the hotel building affixed to the land) and 

does not include the sale price of the hotel business operated from that land by 

the relevant Operating Entity (being “the Company” referred to in the relevant 

2021 HM Agreement).   

77 The terms “Property” and “Hotel” are defined separately in the 2021 HM 

Agreements.   

78 As senior counsel for the Marlow Group submitted, the building comprising 

each hotel is a fixture that forms part of “the Property”.  That accounts for the 

description of the leased premises in the definition of “Lease” as “the Property 

(including the Hotel)”.  It also accounts for references to “the Hotel” in the 

provisions concerning the Marlow Group’s obligation to advise “the Company” 

(being the Operating Entity and the leaseholder under the Lease) and “the 

Landowner” in relation to “capital works opportunities for the Hotel”.   

79 However, as senior counsel for the Marlow Group acknowledged, the language 

used by the parties in the definition of “Hotel” – “the [name] Hotel, operated 

from the Property” – describes not just a building but something that is being 

operated, i.e. a business.     

 
13 (2020) 103 NSWLR 850; [2020] NSWCA 311 at [1]-[2] (Bell P, as the Chief Justice then was), [3] 
(Macfarlan JA) and [20], [33]-[34], [44], [55]-[56] (Leeming JA), and the authorities there referred to. 
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80 The “Property” is owned by “the Landowner” and leased by “the Company”.  

The “Hotel” is operated by “the Company” which utilises the “Services” provided 

by the “Hotel Manager”.   

81 The surrounding circumstances known to all parties when they entered into 

each of the 2021 HM Agreements were that: 

(a) the Marlow Group had been acting as “Hotel Manager” of each 

the relevant hotel prior to the relevant Operating Entity entering 

into administration;14 

(b) in addition to owning the relevant land, the “Landowner” owned 

the gaming machine entitlements in respect of the relevant hotel;  

(c) the relevant “Landowner” and “Operating Entity” went into 

administration, whereupon the agreement under which the 

Marlow Group had been acting as “Hotel Manager” was 

terminated;15  

(d) the relevant “Landowner” and “Operating Entity” had agreed 

(through the Administrators and the Receivers and Messrs 

Arnautovic and Vouris) that the land and hotel business would be 

marketed and sold together, as Mr McCabe deposed in his 

affidavit sworn on 23 June 2022;16 and 

(e) the amount of the “Purchase Price” specified in Item 3 of 

Schedule 2 of the relevant 2021 HM Agreement exceeded the 

aggregate amount that had been paid by the relevant 

“Landowner” and the relevant “Operating Entity” for the purchase 

 
14 See [9] above. 
15 See [10] above. 
16 See [11] above. 
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of the land and hotel business some years prior to entering into 

the relevant 2021 HM Agreement.17 

82 Contrary to the Marlow Group’s submission, the fact that the hotel is both a 

business and a building affixed to the land does not mean there is no relevant 

distinction between the land and the hotel business.  Nor does it mean that the 

term “Property”, which the parties have expressly defined by refence to the 

street address of the land, should be construed as including the hotel business.  

That is particularly so in circumstances where it is clear from the terms of the 

2021 HM Agreements that the land and the hotel business have different 

owners.  I accept the submission made by counsel for the Liquidators that the 

definition of “Property” cannot be rewritten in the manner suggested by the 

Marlow Group.  

83 Clause 5.3 of the 2021 HM Agreements provides for the sale of “the Property” 

and “the Hotel” as one package.  In my opinion, the word “Hotel” in that clause 

is clearly a reference to “the Company’s” business of operating the hotel.  It 

would not otherwise have been necessary to make provision for the sale of “the 

Property” and “the Hotel” as one package.  It was not necessary to obtain the 

agreement of “the Company” for the sale of “the Landowner’s” land including 

the hotel building affixed to it.   The fact that “Business” is a defined term does 

not detract from the construction of the word “Hotel” in clause 5.3 as meaning 

the hotel business.  The definition of “Business”, which is set out at [54] above, 

includes but is not limited to the hotel business.  The definition also extends to 

any other business activities as agreed between “the Company” and the Marlow 

Group, with the effect that the provisions of the 2021 HM Agreements would 

apply to any future business activities agreed to be undertaken by the Marlow 

Group for “the Company” that may extend beyond the management of the 

relevant hotel.   

84 The parties must be taken to have contemplated that “the Landowner” and “the 

Company” would be vendors in the transactions by which the land and the hotel 

 
17 See [63] above. 
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business were sold as one package.  The parties must also be taken to have 

contemplated that the price for the sale of the land and the hotel business would 

be apportioned between the two, with “the Landowner” receiving the price for 

the land and “the Company” receiving the price for the hotel business.  It was 

in the context of the intended package sale provided for in clause 5.3 that the 

parties defined the “Capital Gains Bonus Event” in item 3 of Schedule 2 by 

reference to the sale of “the Property” only.  The parties defined the “Net Sales 

Price” used to calculate the CGBF as the sale price of “the Property” only “under 

a contract signed by the Landowner as the seller” and imposed on “the 

Landowner” alone the obligation to pay the CGBF. 

85 In my opinion, the reasonable businessperson in the position of the parties 

would understand the critical words in the “Net Sales Price” definition (“the sale 

price of the Property under a contract signed by the Landowner as the seller”), 

read in the context of the 2021 HM Agreements as a whole, as meaning the 

sale price of the land (including the hotel building affixed to the land) that was 

payable to “the Landowner”.  The reasonable businessperson would not have 

understood those words as including the sale price payable to “the Company” 

for its hotel business sold together with the land and hotel building.  That is a 

construction that strains against the ordinary meaning of the words, including 

the words used to define the terms “Property” and “Hotel”.   

86 As counsel for the Contradictors submitted, the words in parentheses in the 

definition of “Net Sales Price” – “(which may include the Company as the seller 

of the Business)” – do not support a different construction of that definition.  

Those words merely reflect the possibility that the land and hotel building will 

be sold as one package together with the hotel business as contemplated by 

clause 5.3, with “the Company” being a necessary party to the sale contract as 

the seller of that business and “the Landowner” being a necessary party as the 

seller of the land.   

87 The amounts to be deducted from “the sale price of the Property” in order to 

reach the “Net Sales Price” are adjustments, taxes, fees, legal costs and 

agents’ commissions “payable by the Company and the Landowner in 
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connection with its sale or disposition of the Property and otherwise in 

connection with the operation of the Business” (emphasis added).   

88 The Marlow Group submitted that the emphasised words support the 

construction of the “Net Sales Price” as including the price of the hotel business 

because there would otherwise be “no reason for it to be reduced by matters 

relating to the business”. The substance of the Marlow Group’s submission was 

that the words “the sale price of the Property” were an absurdity or 

inconsistency with the emphasised words and that this should be rectified in the 

process of construction by reading the “Net Sales Price” definition as if it 

included the sale price of the hotel business.   

89 I reject that submission, which obfuscated that this would involve reading into 

the “Net Sales Price” definition the additional words “the sale price of the 

Property plus the sale price of the Business”, notwithstanding that the parties 

have chosen language which specifies that the sale price is to be ascertained 

by reference to “a contract signed by the Landowner as the seller” and have 

provided for the CGBF to paid wholly by “the Landowner”.   

90 There is an obvious inconsistency within the “Net Sales Price” definition, but it 

lies in the inclusion of the reference to “the Company” in the phrase “payable 

by the Company and the Landowner in connection with its sale or disposition 

of the Property and otherwise in connection with the operation of the Business”.  

The inclusion of “the Company” is inconsistent with the grammar of that phrase 

(“its sale”) and with the fact that the words do not cover adjustments, taxes, 

fees, legal costs and agents’ commissions payable in connection with the sale 

of the hotel business as opposed to the operation of that business. 

91 I am satisfied with the requisite high degree of conviction as to the existence of 

that inconsistency and as to what the objective intention is taken to have been.  

In my opinion, the reasonable businessperson would understand the reference 

to adjustments, etc, “payable … in connection with the operation of the 

Business” as capturing any and all adjustments, taxes, fees, legal costs and 

commissions payable by “the Landowner” upon the sale of the land that are not 
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directly referable to the sale of the land but that are connected with the hotel 

business that has been operated from the land.  The reasonable 

businessperson, knowing that “the Landowner” owned the land and gaming 

machine entitlements, would understand these adjustments as potentially 

including any amounts payable by “the Landowner” in respect of any gaming 

machine tax referable to the gaming activities connected with the hotel business 

operated on the land. 

92 Even if I had not identified the inconsistency and self-evident objective intention 

of the parties referred to at [90]-[91] above, I would not have been satisfied with 

the requisite degree of conviction that the legal meaning of the “Net Sales Price” 

definition for which the Marlow Group contends is self-evident.  There is no 

rational basis for imputing to the parties an intention that “the Landowner” would 

be solely responsible for the payment of a CGBF calculated as including an 

amount referable to the sale price of the Operating Entity’s hotel business. 

93 In circumstances where the parties expressly agreed that the 2021 HM 

Agreements entirely replaced, superseded and extinguished their previous 

hotel management agreements (which had been terminated in any event),18 the 

terms of those earlier agreements do not represent the genesis of the 

transaction recorded in the 2021 HM Agreements.  Rather, the genesis of the 

2021 HM Agreements was the parties’ decision recorded in Recital B and 

clause 16.2 to enter into a new agreement that would embody their entire 

agreement and supersede and extinguish their previous agreements.  The 

terms of the previous agreements referred to at [9] above do not inform the 

construction of the 2021 HM Agreements in accordance with the principles 

summarised at [68]-[74] above.  That observation applies with even greater 

force to agreements that had been entered into as early as 2014 and had been 

replaced by the previous agreements which had then been replaced by the 

2021 HM Agreements.  I reject the submissions made by the Marlow Group to 

the contrary.    

 
18 See [48]-[50] above. 
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94 The Marlow Group’s submissions emphasised that the parties have provided 

for the CGBF to be calculated as a percentage of the amount by which the sale 

price of “the Property” exceeds “the Purchase Price”, with “the Purchase Price” 

being something more than the aggregate amount that “the Landowner” and 

“the Company” had paid for the land and the hotel business.  It was submitted 

that this supported a construction of the words “the sale price of the Property” 

in the definition of “Net Sales Price” as including the sale price of the hotel 

business.  Given the plain meaning of the words “the sale price of the Property” 

and the omission of any express reference to the sale price of “the Hotel” or 

“the Business”, that submission essentially relied on the proposition that it 

would be an absurd outcome or commercial nonsense if the CGBF were to be 

calculated by reference to the sale price of the land only.  This was said to be 

an outcome that would deprive the Marlow Group of any bonus fee reflecting 

the increase in the value of the hotel business achieved by reason of its 

management of the relevant hotel.   

95 I do not consider that such an outcome is absurd or uncommercial and I reject 

the Marlow Group’s submissions referred to above.  It is clear from the terms 

of the 2021 HM Agreements that the Marlow Group managed the hotels at the 

expense of the Operating Entities.  It will be recalled that each Operating Entity 

(“the Company”) was obliged to reimburse the Marlow Group for the fees, costs, 

expenses and other outlays reasonably incurred by the Marlow Group.19  After 

being reimbursed for those expenses, the Marlow Group was entitled to its 

“Base Fee” (which was not subject to any conditions) and an additional “Bonus 

Fee” if the hotel business achieved a net income above the stipulated 

“Preferred Return”.  Those fees were payable by the relevant Operating Entity.  

On my construction of the CGBF provisions, the Marlow Group was also entitled 

to an additional bonus payable by “the Landowner” if the value of the land 

increased to such an extent that the land alone was sold for a sum in excess of 

the aggregate amount that had been paid by “the Landowner” and the relevant 

Operating Entity to acquire the relevant land and hotel business (respectively).  

There is nothing absurd or uncommercial about the “the Landowner” not being 

 
19 See [65] above. 
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required to pay to the Marlow Group a percentage of any increase in the value 

of the Operating Entity’s hotel business, particularly in circumstances where the 

hotel business has been managed by the Marlow Group at the Operating 

Entity’s expense in consideration for the “Base Fee” and (where applicable) the 

“Bonus Fee” paid to the Marlow Group by the Operating Entity.  In substance, 

the Marlow Group seeks a judicial re-writing of the 2021 HM Agreements to 

overcome the language that the parties chose to record their agreement at the 

time so as to achieve an outcome that the Marlow Group considers to be more 

convenient and “fair”.  The Court is not permitted to engage in such an exercise. 

Conclusion 

96 For those reasons, the Court will not make declarations in the terms sought in 

in prayers 2 to 3C of the second further amended interlocutory process referred 

to at [39].  Counsel for the Liquidators submitted at the hearing on 8 September 

2022 that, in that event, the Court should make declarations as to the proper 

construction of the CGBF provisions of the 2021 HM Agreements rather than 

simply dismissing prayers 2 to 3C of the second further amended interlocutory 

process.  The Court will therefore make a declaration in relation to each of the 

2021 HM Agreements to the effect that, on the proper construction of the 

agreement, the words, “sale price of the Property under a contract signed by 

the Landowner as the seller (which may include the Company as the seller of 

the Business)” within the definition of the term “Net Sales Price” in item 3 of 

Schedule 2 mean the sale price of the land referred to in the definition of 

“Property” (including the hotel building constructed on that land) and do not 

include the sale price of the hotel business operated from that land.   

97 The evidence that was adduced by the parties does not permit the Court to 

make any declaration as to the amount payable to the Marlow Group in respect 

of the CGBF under each 2021 HM Agreement so construed.  That is because 

the contracts for sale of land and business referred to at [19]-[20] above were 

not tendered, Mr McCabe’s evidence about the apportionment of the purchase 

price payable by the purchaser under those contracts does not stipulate the 

price for the land alone (as opposed to the land plus gaming machine 
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entitlements), gaming machine entitlements are not included in the definition of 

“Property” in the 2021 HM Agreements and no party made any submission to 

the effect that gaming machine entitlements were part of the land comprising 

the “Property” as a matter of law. 

Remuneration 

Applicable principles 

98 The Receivers are entitled to such remuneration as may be fixed by the Court: 

Uniform Civil Procedure Rules 2005 (NSW), r 26.4. The Court’s inherent 

equitable jurisdiction to allow a trustee remuneration, costs and expenses out 

of trust assets extends to the Receivers who have been controlling the Trust 

assets and to the Administrators and Liquidators who, for practical purposes, 

have been controlling each of the four Companies whose sole business has 

been to act as trustee of the relevant Trust:  Re North Food Catering Pty Ltd;20 

Re IMF Global Australia Ltd (in liq) (No. 2).21  

99 As counsel for the Liquidators submitted, the principles applicable to the 

inherent equitable jurisdiction referred to above are those summarised in In the 

matter of BBY Ltd (receivers and mgrs. apptd) (in liq):22 

“52    The Court’s approach when exercising its inherent equitable jurisdiction 
to allow remuneration out of trust assets in connection with the administration 
of a trust fund is described in In the matter of Houben Marine Pty Ltd 
(in liq) [2018] NSWSC 745 at [20]-[21], where I said: 

[20]    In allowing remuneration to the liquidator, the Court treats the 
work done in administering the trust as an incident of the liquidation, 
and approaches the application for remuneration as analogous to one 
by an official liquidator for approval of remuneration: Alphena Pty Ltd 
(in liq) v PS Securities Pty Ltd (ACN 141 021 445) (as trustee of the 
Joseph Family Trust) [2013] NSWSC 447; (2013) 94 ACSR 160 at [53], 
[63]-[64]. Accordingly, regard may be had, by analogy, to the factors 
listed in the now repealed s 473(10) of the Corporations Act (which 
continues to apply to the administration of Houben by reason of the 
transitional provisions in the Corporations Act, s 1581(1)). 

[21]    The essential question which arises on the present application, 
as arises under the applicable provisions of the Corporations Act with 

 
20 [2014] NSWSC 77 at [9] (Brereton J, as his Honour then was).  
21 [2012] NSWSC 1426 at [55] (Black J). 
22 [2021] NSWSC 1299 at [52]-[59] (Gleeson J). 
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respect to court appointed liquidators, is whether the remuneration of 
which approval is sought is ‘reasonable’: Sanderson, as liquidator of 
Sakr Nominees Pty Ltd (in liq) v Sakr [2017] NSWCA 38 (Sakr). 

53    The essential task of the Court, constituted by a judge, when asked to 
approve remuneration of a liquidator is encapsulated in the statement by 
Barrett J in Re Anderson Group Pty Ltd [2002] NSWSC 764; (2002) 20 ACLC 
1607 at [12]: 

In the ordinary course, the process of determination comes down 
essentially to ensuring that the work upon which the claim was based 
was work undertaken in the due course of administration and that the 
amount claimed for having done that work is a fair and reasonable 
reward for it. 

54    That proposition was repeated by the Court of Appeal in Sanderson 
as Liquidator of Sakr Nominees Pty Ltd (in liq) v Sakr (2017) 93 NSWLR 459; 
[2017] NSWCA 38 (Sakr) at [69]-[72], where Bathurst CJ (the other members 
of the Court agreeing) said that the essential task of the Court is to allow 
reasonable remuneration. 

55    As explained in Re Houben Marine at [23]-[25], several of the 
propositions in Sakr have relevance, by analogy, to an application such as the 
present for approval of a liquidator’s remuneration out of the assets of a trust 
of which the company in liquidation is a trustee. 

56    First, the onus is on the liquidator to establish that the remuneration 
claimed is reasonable. It is the function of the Court to determine the 
remuneration by considering the material provided and by bringing an 
independent mind to the relevant issues: Sakr at [54]. 

57    Second, the question of proportionality – in terms of work done as 
compared with the size of the property the subject of the administration or the 
benefit to be obtained from the work – is an important consideration in 
determining reasonableness: Templeton v Australian Securities and 
Investments Commission [2015] FCAFC 137 at [32]; (2015) 108 ACSR 545. 
The work done must be proportionate to the difficulty and importance of the 
task in the context in which it needs to be 
performed: Templeton citing McLure JA in Conlan (as liquidator of Rowena 
Nominees Pty Ltd) v Adams [2008] WASCA 61; (2008) 65 ACSR 521 at [47]. 
This is what is encompassed in assessing the value of the services 
rendered: Sakr at [55]. 

58    Third, the mere fact that the work performed does not lead to 
augmentation of the funds available for distribution does not mean that the 
liquidator is not entitled to be remunerated for it. Provided it was reasonable to 
carry out the work and the amount charged is reasonable, there is no reason a 
liquidator should not recover remuneration for undertaking such work: Sakr at 
[57]-[58]. 

59   Counsel for the liquidators submitted that the present applications are 
analogous to one by a liquidator for approval of remuneration and that the Court 
may have regard to the factors listed in the statute for approval of the 
liquidators’ remuneration. So much can be accepted insofar as the factors in s 
60-12 of the Insolvency Practice Schedule, being Schedule 2 to 
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the Corporations Act, may be taken as an indication of the types of 
considerations that inform the question of reasonableness in the present 
case…” 

Notice of application for remuneration 

100 Evidence was adduced at the hearing of the second further amended 

interlocutory process that the Liquidators’ firm issued circulars to the creditors 

of each of the Companies and the unitholders of each of the Trusts on 24 June 

2022 and 19 August 2022 attaching or containing a link to the interlocutory 

process and amended interlocutory process together with Mr McCabe’s 

affidavits sworn on 23 June 2022 and 12 August 2022. 

101 The further amended interlocutory process and the second further amended 

interlocutory process did not amend the orders sought in relation to the 

remuneration of the Administrators, Liquidators and Receivers.  Mr McCabe’s 

affidavit sworn on 1 September 2022 was not relevant to the remuneration 

application. 

102 Evidence was adduced at the hearing of the second further amended 

interlocutory process that the Liquidators’ firm had not received any objection 

or substantive enquiry concerning the remuneration application from any 

creditor or unitholder. 

103 The creditors comprising the Contradictors did not seek to be heard in 

opposition to the remuneration application. 

Evidence 

104 Mr McCabe has given detailed evidence in his affidavit sworn on 23 June 2022 

in relation to the work done by the Receivers, Administrators and Liquidators, 

the manner in which that work has been performed (including the identity and 

level of experience of the personnel who performed and supervised that work) 

and the hourly rates applied to that work which form the basis of the amounts 

of remuneration now claimed.   
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105 Mr McCabe has deposed that there has been a substantial overlap in the duties 

and responsibilities of the Administrators and Liquidators on the one hand and 

the Receivers on the other hand.  Mr McCabe has described the fees, expenses 

and remuneration of the Administrators, Liquidators and Receivers as having 

been incurred in obtaining, caring for, preserving and realising what he 

describes as the “Hotel Assets”, being the land and gaming machine 

entitlements in respect of each of the four hotels, and attending to statutory 

tasks.   

106 Notwithstanding the overlap, remuneration was separately recorded for each of 

the four Companies under separate reporting codes for the Administration, 

Liquidation and Receivership.  Where common work was done for the four 

Companies (e.g. reporting to creditors and convening concurrent meetings of 

creditors), the time spent on the work was apportioned equally between the four 

Companies and/or the four Hotel Assets.  

107 Mr McCabe has deposed that the steps taken to realise the Hotel Assets has 

been a complex and time-consuming process.  Mr McCabe has described the 

work as including:  

(a)  the application to the Court for the appointment of the 

Administrators as receivers of the Hotel Assets, after assessing 

the operational and financial position of the Companies and 

conducting their preliminary investigations into the affairs of the 

Companies.  I note that the application was opposed by certain 

unitholders who preferred to appoint replacement trustees to the 

Trusts and who commenced separate proceedings seeking that 

relief.  The Administrators were also involved in those 

proceedings and successfully opposed the application for the 

appointment of replacement trustees; 

(b) undertaking tender processes for the appointment of a marketing 

agent for the Hotel Assets; 
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(c) obtaining valuation and marketing advice in relation to the sale of 

the Hotel Assets; 

(d) liaising with the secured creditor and securing its initial and 

continuing support for the sale process for the Hotel Assets, 

including consenting to an extension of time for the secured 

creditor to enforce its security interests over the Companies’ 

property (which ultimately did not occur); 

(e) liaising with the Deed Administrators of the Operating Entities in 

relation to the sale of the Hotel Assets, including developing the 

Landlord DOCA proposal that was ultimately not accepted by the 

Operating Entities as referred to at [15] above; 

(f) preparing an information memorandum and establishing a data 

room for the sale of the Rose and Crown Hotel and Corrimal Hotel 

in the tranche one marketing campaign and engaging with over 

100 parties interested in those hotels, including approximately 12 

parties who ultimately submitted expressions of interest which the 

Receivers then reviewed before entering into contracts with the 

successful purchasers as referred to at [19] above; 

(g) preparing an information memorandum and establishing a data 

room for the sale of the Crown Hotel and North Nowra Tavern in 

the tranche two marketing campaign and engaging with over 100 

parties interested in those hotels, including approximately 15 

parties who ultimately submitted expressions of interest which the 

Receivers then reviewed before entering into contracts with the 

successful purchasers as referred to at [20] above; 

(h) issuing regular correspondence and updates to unitholders 

andattending to voluminous enquires from unitholders in relation 

to the sale of the Hotel Assets and other matters; 
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(i) adjudicating creditors’ proofs of debt and obtaining and 

considering legal advice in relation to the Marlow Group Claims; 

and 

(j) preparing the applications that are now the subject of the second 

further amended interlocutory process (insofar as that work was 

done in the period up to 5 June 2022). 

108 Mr McCabe has deposed that tasks were allocated to particular staff members 

and/or handled by him and Mr Hayes personally depending on the perceived 

complexity of the task and the level of experience required by the task.  

Mr McCabe has also adduced evidence of a detailed file note setting out the 

manner in which different tasks were undertaken.  I have reviewed that file note 

and am satisfied that the work described in it was properly carried out in the 

course of the administration, liquidation and receivership with an appropriate 

approach to resourcing and delegation.  By way of example, the sale campaign 

for the Hotel Assets was managed by two partners with the assistance of a 

senior analyst.  By contrast, the adjudication of creditor claims was managed 

by a manager with the assistance of a senior analyst and oversight by a partner.  

Whilst work was delegated, this appears to have been done in an efficient 

manner that would have retained knowledge of the matter within a relatively 

small team of personnel working on the matter.  There is evidence that all of 

the work for the administration and liquidation of each of the Companies was 

undertaken by the same seven to nine people, comprising two partners (being 

Messrs McCabe and Hayes), two managers, one assistant manager, two senior 

analysts and one support person (noting that a different support person worked 

on the administration and the liquidation). The same team worked on the 

receivership, supplemented by one additional partner. 
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109 The total amount of remuneration claimed is $993,922.50.  That total amount 

is broken down between the four Companies and Trusts and is further broken 

down to differentiate between work performed by the Administrators prior to and 

after their appointment as Receivers, work performed by the Liquidators and 

work performed by the Receivers.  That breakdown is set out in the following 

table included in Mr McCabe’s affidavit sworn on 23 June 2022: 

 

110 The remuneration amounts in the “Approved” column in the table above are 

amounts that the second concurrent meeting of creditors of the Companies 

resolved to approve on 30 December 2021 in respect of the remuneration of 

the Administrators and the Liquidators.  It was not open to the creditors to make 

any resolution in relation to the Receivers’ remuneration. 

111 Mr McCabe has deposed that the remuneration amounts in the table above 

have been calculated on a time costed basis in accordance with the time 

actually spent working on the matter as recorded by staff in the firm’s 

computerised system.  He considered time-based charging to be the most 

appropriate basis for calculating remuneration because the nature and extent 

of the work that would be required of the Administrators, Liquidators and 

Receivers was inherently uncertain.  Mr McCabe has deposed that the firm’s 

time records accurately reflect and describe the work carried out by the 

Administrators, Liquidators and Receivers. 
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112 The hourly rates charged range from $580 per hour for partners to $155 per 

hour for support personnel.  Mr McCabe has given evidence that these rates 

represented a discount to his firm’s standard hourly rates.  I accept Mr 

McCabe’s evidence that the hourly rates charged are comparable to rates 

charged by other insolvency practitioners in the market.   

113 Mr McCabe has deposed that, based on his review of the time records, the total 

time costs incurred, his knowledge of the work involved and his experience as 

a liquidator, he believes that all of the work done was reasonably necessary 

and properly performed by appropriately qualified people, the work was 

performed in an efficient and timely manner and the remuneration claimed is 

fair and reasonable having regard to all relevant circumstances.  

114 The breakdown of remuneration in the table at [109] above is reflected in the 

terms of the orders sought for remuneration in respect of each Company and 

Trust, save that the two categories for work performed by the Administrators 

prior to and after their appointment as Receivers are conflated into one 

category. 

115 The total remuneration sought in relation to each Company and the Trust of 

which it is the trustee is: 

(a) the sum of $288.297.50 plus GST in respect of the administration 

and liquidation of Peak Invest and the receivership of the assets 

of the Peak Unit Trust; 

(b) the sum of $261,406.00 plus GST in respect of the administration 

and liquidation of Five Islands and the receivership of the assets 

of the Five Islands Investment Unit Trust; 

(c) the sum of $221,342.50 plus GST in respect of the administration 

and liquidation of Surry Hills and the receivership of the assets of 

the Surry Hills Pub Unit Trust; and 
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(d) the sum of $222,876.50 plus GST in respect of the administration 

and liquidation of Four by Four and the receivership of the assets 

of the Four by Four Investments Trust. 

Conclusion 

116 On the basis of all of the evidence referred to above and my broad review of 

the computerised time records referred to in Mr McCabe’s 23 June 2022 

affidavit and tendered at the hearing on 8 September 2022, I am satisfied that 

the work done by Messrs Hayes and McCabe in their capacities as 

Administrators, Receivers and Liquidators during the period up to 5 June 2022 

is work that was properly done in the due course of the receivership and/or the 

external administration, that the time taken and the amount charged for the 

work are proportionate to the complexity of the tasks and that the amount of 

remuneration claimed is a fair and reasonable reward for that work, both 

considered on a global level looking at the four Companies and Trusts as a 

whole and considered separately in respect of each Company and each Trust.   

I note that the amount of remuneration claimed in respect of each Company 

and the corresponding Trust represents a relatively small proportion of the 

value of the assets realised by that work for the benefit of creditors and 

unitholders. 

117 Orders will therefore be made in terms of prayers 4, 6, 8 and 10 of the second 

further amended interlocutory process in relation to the remuneration of the 

Administrators, Liquidators and Receivers in respect each of the four 

Companies and Trusts. 

118 In prayers 5, 7, 9 and 11 of the second further amended interlocutory process, 

Messrs McCabe and Hayes sought orders that their remuneration in the 

amounts fixed by the Court, together with their costs and expenses, be paid out 

of the assets of the four Trusts.  Subject to one qualification, those orders are 

appropriate in circumstances where each Company’s sole business was 

conducted as trustee of the relevant Trust and the Company held no assets 

other than Trust assets.   
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119 The qualification is that, insofar as those orders relate to costs and expenses, 

they will be limited to reasonable costs and expenses properly incurred.  No 

evidence was adduced in relation to the nature or quantum of the costs and 

expenses, although I would infer that they would include legal costs, valuation 

fees and marketing fees.   It will be a matter for Messrs McCabe and Hayes to 

scrutinise the costs and expenses to ensure that they have been properly 

incurred and are reasonable in amount before paying them out of the assets of 

the relevant Trust. 

Costs 

120 The Contradictors’ contentions in relation to the proper construction of the 

CGBF provisions of the 2021 HM Agreements have been accepted.  It is 

appropriate that there be an order that their reasonable costs of and incidental 

to the hearings on 8 and 26 September 2022 be paid out of the assets of the 

Trusts on the ordinary basis, as agreed or assessed. 

121 Senior counsel for the Marlow Group indicated at the hearing on 8 September 

2022 that they would not be seeking an order for costs in their favour, 

irrespective of the outcome of the issues concerning the Marlow Group Claims. 

122 It is appropriate that the Liquidators’ reasonable costs of and incidental to the 

hearings on 8 and 26 September 2022 be paid out of the assets of the Trusts. 

Orders 

123 The parties are to bring in short minutes of order giving effect to these reasons 

within 7 days. 

********** 
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JUDGMENT 

Introduction 

1 These reasons concern an application by the liquidators of four companies for 

declarations concerning the proper construction of certain contracts entered 

into by the four companies.  For the reasons that follow, the terms of the 

declarations sought by the liquidators do not reflect the proper construction of 

the relevant contracts and declarations to the contrary effect will be made. 

2 The four companies in liquidation operated solely as the trustees of four unit 

trusts.  The liquidators also seek orders fixing their remuneration in their 

capacity as administrators and liquidators of the companies and receivers of 

the assets that were held by the companies as trustee.  For the reasons that 

follow, the remuneration claimed by the administrators, liquidators and 

receivers is a fair and reasonable reward for work properly done in the course 

of the administration, liquidation and receivership and orders will be made in 

the terms sought. 

Background 

3 The following matters are drawn from the affidavits of one of the liquidators, Mr 

McCabe, sworn on 7 December 2021, 23 June 2022, 12 August 2022 and 1 

September 2022, together with copies of hotel management agreements and 

other relevant contracts that were tendered at the hearing on 8 September 

2022. 

4 Each of the four companies in liquidation (in its capacity as trustee of the 

relevant unit trust) owned a parcel of land on which a hotel was situated and 

gaming machine entitlements used at the hotel. Each hotel was operated by a 

separate company.  The four companies, unit trusts and hotels and operating 

entities are: 
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Company in 
liquidation 

Unit trust  

Number of units on 
issue and number of 
unitholders as 
determined by 
Administrators / 
Liquidators  

Land  

Hotel  

Operating entity prior 
to Receivers’ sale 

Peak Invest Pty Ltd (in 

liq) (Peak Invest) 

Peak Unit Trust 

636 units on issue  

21 unitholders  

11 Victoria Road, 

Parramatta 

Rose and Crown Hotel, 

formerly operated by 

RC One Pty Ltd 

(subject to deed of 

company arrangement) 

Five Islands Invest Pty 

Ltd (in liq) (Five 

Islands) 

Five Islands Investment 

Unit Trust 

555 units on issue  

20 unitholders  

268 Princes Highway, 

Corrimal 

Corrimal Hotel, formerly 

operated by Corrimal 

Pub Pty Ltd (subject to 

deed of company 

arrangement) 

Surry Hills Pub Invest 

Pty Ltd (in liq) (Surry 

Hills) 

Surry Hills Pub Unit 

Trust 

1267 units on issue  

20 unitholders  

587 Crown Street, 

Surry Hills 

Crown Hotel, operated 

by Surry Hills Pub Pty 
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Ltd (subject to deed of 

company arrangement) 

Four by Four 

Investments Pty Ltd (in 

liq) (Four by Four) 

Four by Four 

Investments Trust 

7,000,000 units on 

issue  

One unitholder (as 

trustee for another trust)  

82 Page Avenue, North 

Nowra 

North Nowra Tavern, 

formerly operated by 

North Nowra Pub 

Trading Pty Ltd (subject 

to deed of company 

arrangement) 

5 Mr Joseph Hayes and Mr Andrew McCabe were appointed as joint and several 

administrators of Peak Invest, Five Islands, Surry Hills and Four by Four 

(collectively, the Companies) on 24 November 2021 following a resolution of 

the sole director of the Companies, Mr Damien Kelly, pursuant to s 436A of the 

Corporations Act 2001 (Cth).   

6 The investigations undertaken by Messrs Hayes and McCabe following their 

appointment as administrators established that each of the Companies 

operated and carried on business solely in its capacity as trustee of the relevant 

unit trust as referred to above at [2].   

7 The Court made orders on 22 December 2021 appointing Messrs Hayes and 

McCabe as receivers and managers of the property, assets and undertaking of 

each of the four unit trusts referred to above (collectively, the Trusts), with 

powers including a power of sale but subject to a requirement that the receivers 
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and managers not distribute the proceeds of sale without further order or 

direction of the Court.1   

8 On 23 December 2021, Mr Sule Arnautovic and Mr John Vouris were appointed 

as joint and several administrators of each of the four operating entities referred 

to in the table above (collectively, the Operating Entities) pursuant to s 436A 

of the Corporations Act.  

9 At the time of the appointment of Messrs Arnautovic and Vouris, the following 

hotel management agreements were on foot in respect of the four hotels 

referred to in the table above: 

(a) in relation to the Rose and Crown Hotel, a hotel management 

agreement dated 9 January 2019 between RC One Pty Ltd 

(defined as “the Company”), Peak Invest (defined as “the 

Landowner”), Pub Invest Pty Ltd, J&P Marlow (No. 2) Pty Ltd and 

Blue Marlin Pty Ltd;  

(b) in relation to the Corrimal Hotel, a hotel management agreement 

dated 1 July 2019 between Corrimal Pub Pty Ltd (defined as “the 

Company”), Five Islands (defined as “the Landowner”), Pub 

Invest Pty Ltd, J&P Marlow (No. 2) Pty Ltd and Blue Marlin Pty 

Ltd;  

(c) in relation to the Crown Hotel, a hotel management agreement 

dated 1 July 2019 between Surry Hills Pub Pty Ltd (defined as 

“the Company”), Surry Hills (defined as “the Landowner”), Pub 

Invest Pty Ltd, J&P Marlow (No. 2) Pty Ltd and Blue Marlin Pty 

Ltd; and 

(d) in relation to the North Nowra Tavern, a hotel management 

agreement dated 17 July 2020 between North Nowra Pub Trading 

 
1  In the matter of Peak Invest Pty Ltd (admins apptd); Five Islands Invest Pty Ltd (admins apptd); Surry 
Hills Pub Invest Pty Ltd (admins apptd) and Four by Four Investments Pty Ltd (admins apptd) [2021] 
NSWSC 1714. 
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Pty Ltd (defined as “the Operations Company” but referred to 

throughout the agreement as “the Company”), Four by Four 

(defined as “the Landowner”), Pub Invest Pty Ltd, J&P Marlow 

(No. 2) Pty Ltd and Blue Marlin Pty Ltd.  

10 Pursuant to each of those four agreements, J&P Marlow (No. 2) Pty Ltd and 

Blue Marlin Pty Ltd (collectively, the Marlow Group) were appointed as “the 

Hotel Manager” to provide specified “Services” in relation to the relevant hotel 

in consideration for payment of the “Fees” set out in Schedule 2 to the 

agreement, being a “Base Fee”, a “Bonus Fee” and a “Capital Gains Bonus 

Fee”.  Clause 14.1 of each of the four agreements provided that the agreement 

will terminate on (relevantly) the date on which “the Company” has an 

administrator appointed.  The four agreements were therefore terminated on 23 

December 2021 upon the appointment of Messrs Arnautovic and Vouris as joint 

and several administrators of each of the four Operating Entities. 

11 In his affidavit sworn on 23 June 2022, Mr McCabe deposed that on 24 

December 2021, he and Mr Hayes (in their capacity as receivers of the assets 

of the Trusts) secured the support of Messrs Arnautovic and Vouris to market 

and sell the land together with the business for each of the four hotels.   

12 On 28 December 2021, the following hotel management agreements were 

entered into (collectively, the 2021 HM Agreements): 

(a) in relation to the Rose and Crown Hotel, a hotel management 

agreement between RC One Pty Ltd (administrators appointed) 

(defined as “the Company”), Peak Invest (administrators 

appointed) as trustee for the Peak Unit Trust (defined as “the 

Landowner”) and the Marlow Group;  

(b) in relation to the Corrimal Hotel, a hotel management agreement 

between Corrimal Pub Pty Ltd (administrators appointed) (defined 

as “the Company”), Five Islands (administrators appointed) as 



9 
 

trustee for the Five Islands Investment Unit Trust (defined as “the 

Landowner”) and the Marlow Group;  

(c) in relation to the Crown Hotel, a hotel management agreement 

between Surry Hills Pub Pty Ltd (administrators appointed) 

(defined as “the Company”), Surry Hills (administrators 

appointed) as trustee for the Surry Hills Pub Unit Trust (defined 

as “the Landowner”) and the Marlow Group; and 

(d) in relation to the North Nowra Tavern, a hotel management 

agreement between North Nowra Pub Trading Pty Ltd 

(administrators appointed) (defined as the Company”), Four by 

Four (administrators appointed) as trustee for the Four by Four 

Investments Trust (defined as “the Landowner”) and the Marlow 

Group. 

13 Pursuant to each of the 2021 HM Agreements, the Marlow Group entities were 

appointed as “the Hotel Manager” to provide specified “Services” in relation to 

the relevant hotel in consideration for payment of the “Fees” set out in Schedule 

2 to the agreement, being a “Base Fee”, a “Bonus Fee” and a “Capital Gains 

Bonus Fee”. Clause 5.3 of each agreement provided that “[t]he Company and 

the Landowner agree to sell both the Property and the Hotel as one package 

and as a going concern”.   

14 On 31 December 2021, the second meeting of creditors of the Companies (held 

concurrently) resolved to wind up each of the Companies.  Messrs Hayes and 

McCabe were appointed as joint and several liquidators.   

15 The Liquidators’ and Receivers’ investigations revealed that Five Islands is a 

creditor of the Operating Entity Corrimal Pub Pty Ltd in the amount of 

$3,511,797 and Surry Hills is a creditor of the Operating Entity Surry Hills Pub 

Pty Ltd in the amount of $5,831,374.  In light of this and the complexities 

involved in selling the Companies’ land together with the Operating Entities’ 

hotel businesses together, the Receivers (on behalf of the Companies) 
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submitted to the Deed Administrators on 17 January 2022 a proposal for a deed 

of company arrangement in respect of the Operating Entities for consideration 

by the creditors of the Operating Entities (the Landlord DOCA).  The features 

of the Landlord DOCA included effectively pooling the assets of each Company 

and Operating Entity associated with each particular hotel so as to remove any 

potential uncertainty by interested purchasers during the sale process and to 

avoid any dispute about the apportionment of the sale proceeds.   

16 The Landlord DOCA was not accepted by the creditors of the Operating 

Entities, who resolved on 9 February 2022 to enter into a different DOCA that 

did not provide for pooling of the assets of each Company and Operating Entity.   

Messrs Arnautovic and Vouris became the deed administrators under that 

DOCA, which was executed on 28 February 2022 (the Deed Administrators). 

17 In these reasons, I refer to Messrs Hayes and McCabe as the Receivers, 

Administrators or the Liquidators as appropriate to the context. 

18 The four properties and hotels were sold in a marketing campaign conducted 

in two tranches, with each tranche involving the sale of one city hotel and one 

regional hotel. 

19 Tranche one involved a five week marketing campaign that commenced on 25 

January 2022.  Mr McCabe has deposed that, following that campaign, the 

Receivers exchanged contracts on 6 March 2022: 

(a) for the sale and purchase of the land and business for the Rose 

and Crown Hotel at a sale price of $42 million, which was 

apportioned as follows by agreement between the Receivers, the 

Deed Administrators and the purchaser: 

(i) $17 million was attributed to the land and gaming machine 

entitlements (GMEs) (being the assets held by Peak Invest 

on trust for the Peak Unit Trust); and 
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(ii) $25 million was attributed to the business, plant and 

equipment and stock (being the assets of the Operating 

Entity, RC One Pty Ltd); 

(b) for the sale and purchase of the land and business for the 

Corrimal Hotel at a sale price of $32.5 million, which was 

apportioned as follows by agreement between the Receivers, the 

Deed Administrators and the purchaser: 

(i) $22.5 million was attributed to the land and GMEs (being 

the assets held by Five Islands on trust for the Five Islands 

Investment Unit Trust); and 

(ii) $10 million was attributed to the business, plant and 

equipment and stock (being the assets of the Operating 

Entity, Corrimal Pub Pty Ltd). 

20 Tranche two involved a four week marketing campaign that commenced on 10 

March 2022. Mr McCabe has deposed that, following that campaign, the 

Receivers exchanged contracts on 13 April 2022:  

(a) for the sale and purchase of the land and business for the Crown 

Hotel at a sale price of $28.8 million, which was apportioned as 

follows by agreement between the Receivers, the Deed 

Administrators and the purchaser: 

(i) $19.5 million was attributed to the land and GMEs (being 

the assets held by Surry Hills on trust for the Surry Hills 

Pub Unit Trust); and 

(ii) $9.3 million was attributed to the business, plant and 

equipment and stock (being the assets of the Operating 

Entity, Surry Hills Pub Pty Ltd); 
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(b) for the sale and purchase of the land and business for the North 

Nowra Tavern at a sale price of $23.2 million, which was 

apportioned as follows by agreement between the Receivers, the 

Deed Administrators and the purchaser: 

(i) $15.5 million was attributed to the land and GMEs (being 

the assets held by Four by Four on trust for the Four by 

Four Investments Trust); and 

(ii) $7.7 million was attributed to the business, plant and 

equipment and stock (being the assets of the Operating 

Entity, North Nowra Pub Trading Pty Ltd). 

21 The sale of the Corrimal Hotel was settled on 19 April 2022.  

22 The sale of the Rose and Crown Hotel was settled on 20 April 2022.  

23 The sale of the North Nowra Tavern was settled on 27 June 2022.   

24 The sale of the Crown Hotel is expected to be completed on 13 October 2022.  

25 The total gross sale price of all four hotels is $126.4 million.   

26 Commonwealth Bank of Australia is a secured creditor of each of the four 

Companies. 

27 The Liquidators have made preliminary adjudications in respect of proofs of 

debt submitted by various unsecured creditors in the winding up of each of the 

four Companies. 

28 The Marlow Group has lodged proofs of debt in the winding up of Peak Invest, 

Five Islands and Four by Four claiming to be entitled to a “Capital Gains Bonus 

Fee” (CGBF) under the 2021 HM Agreements on the basis that the “Net Sales 

Price” component of the CGBF calculation includes the sale price of the 

relevant land and the sale price of the hotel business under the contracts 
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referred to at [19] and [20] above (the Marlow Group Claims).  The Liquidators 

anticipate that the Marlow Group will submit a proof of debt in the winding up of 

Surry Hills claiming a CGBF calculated on the same basis upon completion of 

the sale of the land and the Crown Hotel business on 13 October 2022. 

29 The Liquidators are of the view that the Marlow Group is entitled under each 

2021 HM Agreement to be paid the CGBF calculated on the basis that the “Net 

Sales Price” component of the calculation includes the sale price of the relevant 

land and hotel business (as opposed to be being limited to the sale price of the 

land).  That would result in the Marlow Group’s proofs of debt being admitted:  

(a) in the winding up of Peak Invest in the amount of $3,900,658 (of 

which $3,250,548 would be admitted as a claim by J&P Marlow 

(No. 2) Pty Ltd and $650,110 would be admitted as a claim by 

Blue Marlin Enterprises Pty Ltd);  

(b) in the winding up of Five Islands in the amount of $2,921,247 (of 

which $2,434,373 would be admitted as a claim by J&P Marlow 

(No. 2) Pty Ltd and $486,874 would be admitted as a claim by 

Blue Marlin Enterprises Pty Ltd);  

(c) in the winding up of Four by Four in the amount of $1,471,823 (of 

which $1,226,519 would be admitted as a claim by J&P Marlow 

(No. 2) Pty Ltd and $245,304 would be admitted as a claim by 

Blue Marlin Enterprises Pty Ltd).  

30 Because the adjudication of the Marlow Group Claims essentially involved the 

proper construction of the 2021 HM Agreements, the Liquidators sought a 

direction from the Court that they would be justified in admitting the Marlow 

Group Claims in the amounts referred to above in the winding up of Peak Invest, 

Five Islands and Four by Four.  At the commencement of the hearing on 8 

September 2022, that application was abandoned and substituted with an 

application for declaratory relief concerning the proper construction of the 

CGBF provisions of the 2021 HM Agreements, as explained below. 
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Procedural history of the present applications and the issues to be determined 

31 By amended interlocutory process filed on 18 August 2022, Messrs Hayes and 

McCabe sought: 

(a) in prayers 4 to 11 of the amended interlocutory process, orders 

fixing the amount of their remuneration as Receivers, 

Administrators, and Liquidators of each of the Trusts and 

Companies and orders that the remuneration so fixed, together 

with the costs and expenses of the Receivers, Administrators, 

and Liquidators, be paid out of the assets of the relevant Trust; 

(b) in prayers 2 to 3A of the amended interlocutory process, a 

direction pursuant to s 90-15 of the Insolvency Practice Schedule 

(Corporations) in Schedule 2 to the Corporations Act (the IPS) 

that the Liquidators are justified in admitting the Marlow Group 

Claims: 

(i) in the winding of Peak Invest in the total sum of 

$3,900,658; 

(ii) in the winding up of Five Islands in the total sum of 

$2,921,247; and 

(iii) in the winding up of Four by Four, in the total sum of 

$1,471,823; 

(c) in prayer 12 of the amended interlocutory process, an order 

pursuant to s 90-15 of the IPS that, in relation to each of Peak 

Invest, Five Islands and Four by Four:  

(i) reg 5.6.65(1) of the Corporations Regulations 2001 (Cth) 

is to operate as if the notice of the Liquidators’ intention to 

declare a dividend may be given not more than 9 months 

before the intended date; and  
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(ii) the requirements of reg 5.6.69 of the Corporations 

Regulations are dispensed with; 

(d) in prayers 12A to 14D of the amended interlocutory process, 

directions as to the distribution of the net assets of the Companies 

as trustee of the respective Trusts; and 

(e) in prayer 18 of the amended interlocutory process, orders in 

relation to the costs of the above applications. 

32 As referred to above, the Liquidators’ application for directions in prayers 2 to 

3A of the amended interlocutory process turned on the construction of the 

provisions of the 2021 HM Agreements concerning the CGBF. 

33 Prior to the filing of the amended interlocutory process, the Court had made 

orders made on 18 July 2022 granting leave to the following parties to be heard 

in relation to the interlocutory process: 

(a) J & P Marlow (No. 2) Pty Ltd and Blue Marlin Enterprises Pty Ltd 

(being the Marlow Group); and 

(b) Batiha Pty Ltd, Blue Onion Capital Pty Ltd, Strong Run Pty Ltd 

and Clear Run Investments Pty Ltd (collectively, the 

Contradictors). 

34 The Marlow Group wished to be heard in support of the directions sought by 

the Liquidators, which were based on the relevant provisions of each of the 

2021 HM Agreements being construed as entitling the Marlow Group to a CGBF 

calculated by including the sale price of the land and the sale price of the hotel 

business in the calculation of the “Net Sales Price” for the purpose of then 

calculating the CGBF. 

35 The Contradictors are unit holders in one or more of the Trusts who wished to 

be heard in support of the contrary position. 
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36 No other unit holder or creditor had expressed a desire to be heard in relation 

to those matters. 

37 It was apparent from the written submissions served by the Liquidators, the 

Marlow Group and the Contradictors prior to the hearing on 8 September 2022 

that the Liquidators intended to leave it to the Marlow Group and the 

Contradictors to make their competing submissions about the proper 

construction of the 2021 HM Agreements and to limit their own role to making 

such further submissions as may be of assistance to the Court. 

38 Prior to the hearing on 8 September 2022, I caused my Associate to write to 

the solicitors for the Liquidators, the Marlow Group and the Contradictors 

questioning why the Court should entertain the application for directions in 

circumstances where it would be open to any unitholder or creditor to appeal 

any adjudication made by the Liquidators in respect of the Marlow Group Claim, 

even if that adjudication was consistent with the Court’s directions.  In short, 

there was a risk that the Court would be asked to determine the same 

substantive issue twice. 

39 That resulted in the Liquidators filing a further amended interlocutory process 

at the commencement of the hearing on 8 September 2022 and, subsequently, 

a second further amended interlocutory process during the course of that 

hearing.  The principal effect of those amendments was to replace the 

Liquidators’ application for directions with an application in prayers 2 to 3C of 

the second further amended interlocutory process for declaratory relief to the 

effect that, on proper construction of each of the 2021 HM Agreements, the 

amount of the CGBF payable to the Marlow Group by the relevant “Landowner” 

is calculated on the basis that the “Net Sales Price” component of the 

calculation includes the sale price of the land and the sale price of the hotel 

business.  The terms of the declarations sought in relation to Peak Invest, Five 

Islands and Four by Four also extend to quantification of the amount of the 

CGBF, being the amounts calculated by the Liquidators and referred to at [29] 

above. 
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40 An order was made joining the Marlow Group as the fifth and sixth defendants 

in the proceedings. 

41 Orders were made joining the Contradictors to the proceedings as the first to 

fourth defendants and appointing Batiha Pty Ltd (now the first defendant) to 

represent all unitholders in the Trusts and the unsecured creditors of Peak 

Invest.  The Court was informed that unsecured creditors of the other 

Companies would have no interest in being heard because there are sufficient 

funds in those Companies to pay all unsecured creditors irrespective of the 

outcome of the Marlow Group Claims and certain other outstanding issues in 

the winding up of those Companies.   

42 Although the unsecured creditors of Peak Invest and the unitholders of the 

Trusts (other than the Contradictors) had not previously sought to be heard in 

relation to the Marlow Group Claims, I considered that they should be given the 

opportunity to revisit their positions upon being notified of the representative 

order referred to above, the Liquidators’ claims for declaratory relief in the 

second further amended interlocutory process, and the fact that they would be 

bound by the Court’s determination of those claims by reason of the 

representative order.  Orders were therefore made requiring the Liquidators to 

notify the unsecured creditors of Peak Invest and all unitholders of those orders 

and to provide them with the second further amended interlocutory process, all 

evidence read or tendered at the hearing on 8 September 2022, the transcript 

of that hearing and certain other materials.  Liberty was reserved to the 

unsecured creditors of Peak Invest and the unitholders to apply to decouple 

themselves from the representative order and be heard in their own right, with 

any such application to be made by 23 September 2022.  Judgment was 

reserved at the conclusion of the hearing on 8 September 2022 and the matter 

was listed for directions on 26 September 2022, by which time it would be 

known whether any application had been made by any unsecured creditor of 

Peak Invest or by any unitholder.   

43 At the directions hearing on 26 September 2022, the Liquidators adduced 

evidence of their compliance with the orders referred to immediately above.  
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Whilst some unitholders had responded to the communications from the 

Liquidators by indicating their subject views about the Marlow Group Claims, 

no unitholder made an application to have the representative order set aside 

insofar as it affected them and to be heard in relation to the Liquidators’ claims 

for declaratory relief.  

44 At the conclusion of the hearing on 8 September 2022, counsel for the 

Liquidators, Applicants and Receivers indicated that he would not be in a 

position to advance the remaining claims for relief in the second further 

amended interlocutory process until the Court had determined the claims for 

declaratory relief relating to the Marlow Group Claims.  Orders were then made 

for the claims in prayers 12 to 14D of the second further amended interlocutory 

process (being the claims relating to the distribution of the net assets of the 

Companies as trustee of the respective Trusts and the dispensation sought in 

relation to the notice of the Liquidators’ intention to declare a dividend) to be 

determined separately from and after the determination of the other claims in 

second further amended interlocutory process. 

45 Accordingly, these reasons deal only with the claims for declaratory relief 

concerning the proper construction of the 2021 HM Agreements and the 

remuneration application.  

Marlow Group Claims 

Relevant provisions of the 2021 HM Agreements 

46 The relevant provisions of each of the four 2021 HM Agreements are in the 

same terms, save for the address of the land referred to in the definition 

“Property”, the name of each hotel in the definition of “Hotel” and the amount of 

the “Purchase Price” specified in that component of the CGBF calculation set 

out in Schedule 2 to the agreement.  It suffices to refer below to the provisions 

of the 2021 HM Agreement in respect of the Rose and Crown Hotel (the RC 

Agreement).  All counsel appearing at the hearing on 8 September 2022 

accepted that the construction of the relevant provisions in that agreement 

would apply equally to the other three agreements.   
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47 As I have noted earlier in these reasons, the parties to the RC Agreement were: 

(a) RC One Pty Ltd (administrators appointed), which was defined as 

“the Company”; 

(b) Peak Invest (administrators appointed) as trustee for the Peak 

Invest Unit Trust, which was defined as “the Landowner”; and 

(c) the two entities comprising the Marlow Group, jointly and 

severally, which were defined collectively as “the Marlow Group” 

which was in turn defined as “the Hotel Manager”. 

48 The Recitals to the RC Agreement stated (emphasis added): 

“A. The Marlow Group specialises in the management of hotels.  The 
Company has engaged the Hotel Manager to provide the Services, in 
connection with the operation of the Business. 

B. This Agreement replaces in its entirety the ‘Hotel Management Services 
Agreement’ entered into between the Company, the Landowner, Pub 
Invest Pty Limited (ACN 606 333 975) and the Marlow Group, dated on 
or around 9 January 2019. 

C. The terms of this Agreement follow.” 

49 Clause 1.2(k) of the RC Agreement provided that the recitals form part of the 

Agreement. 

50 Consistently with Recital B, clause 16.2 of the RC Agreement provided 

(emphasis added): 

“The parties agree this Agreement embodies the entire agreement between the 
parties with respect to the subject matter of this Agreement; and supersedes 
and extinguishes all prior agreements and understandings between the parties 
with respect to the matters covered by this Agreement.” 

51 Clause 16.9 provided that the RC Agreement was governed by and was to be 

construed in accordance with the laws of New South Wales. 
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52 Pursuant to clauses 2.1 and 3.1 of the RC Agreement, “the Hotel Manager” was 

appointed to provide “the Services” and agreed to provide “the Services” in 

accordance with the terms of the Agreement.   

53 Schedule 1 to the RC Agreement describes “the Services”, which include:  

(a) appointing an operations manager to oversee the operation of 

“the Business”; 

(b) reporting to “the Company” and “the Landowner” in relation to 

various matters, including daily takings, weekly takings and 

monthly revenue and net profit; 

(c) compliance with legislative requirements; 

(d) marketing “the Hotel”; 

(e) maintaining a suitable standard of maintenance for “the Hotel” 

and supervising any work undertaken by tradespersons; and 

(f) advising “the Company” and “the Landowner” about short term 

and longer-term “capital works opportunities for the Hotel”, 

preparing detailed capital expenditure programs and co-

ordinating and managing all capital works. 

54 Clause 1.1 of the RC Agreement defined the term “Property” as meaning “the 

property located at 11 Victoria Road, Parramatta NSW 2150”.  The term “Hotel” 

was defined as meaning “the Crown Hotel, operated from the Property”.  The 

term “Business” was defined as meaning: 

“… the business consisting of: 

(a) management of the Hotel, which includes the sale of 
liquor, food and other beverages, gaming activities and 
other events; and 

(b) such other business activities as the Company and the 
Hotel Manager agree.”   
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55 The definitions in clause 1.1 of the RC Agreement also included the following: 

“‘Lease’ means the lease between the Landowner and the Company regarding 
the Company’s occupation and use of the Property (including the Hotel), 
payment of rent and outgoings and other related matters.”   

56 Clause 5 of the RC Agreement was entitled “Obligations of the Company”.   

57 Clause 5.3 provided: 

“The Company and the Landowner agree to sell both the Property and the Hotel 
as one package and as a going concern.” 

58 Under the heading “General obligations”, clause 5.1 included an obligation for 

“the Company” to pay “the Hotel Manager” all moneys promptly in accordance 

with the RC Agreement “whether as Fees (Base Fee, Bonus Fee and Capital 

Gains Bonus Fees) or reimbursements”.  As will be seen below, the specific 

provisions of the RC Agreement concerning “Fees” required “the Landowner” 

(not “the Company”) to pay the “Capital Gains Bonus Fee”. 

59 Clause 6.1 provided that “the Hotel Manager” was entitled to receive “the Fees” 

in consideration of the services provided under the RC Agreement.  The term 

“Fees” was defined in clause 1.1 as meaning the fees set out in Schedule 2. 

60 Item 1 of Schedule 2 provided for a “Base Fee” of $325,000 per annum, 

increasing annually by 3% or in line with Consumer Price Index increases.  As 

referred to above, clause 5.1 of the RC Agreement required “the Company” to 

pay the Base Fee. 

61 Item 2 of Schedule 2 provided that, if the “Bonus Fee Conditions” (as defined) 

were satisfied, “the Hotel Manager” was entitled to receive a “Bonus Fee” 

calculated as 15% of the amount by which “Net Income” (as defined) exceeded 

the “Preferred Return” (as defined).  The “Bonus Fee Conditions” related to the 

investors being entitled to receive “the Preferred Return”, “the Company” paying 

the “Base Rent” under the terms of the Lease and “the Hotel Manager” not 

being in breach of the RC Agreement.  As referred to above, clause 5.1 of the 

RC Agreement required “the Company” to pay the “Bonus Fee”. 
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62 Item 3 of Schedule 2 provided (emphasis added): 

“3. Capital Gains Bonus Fee 

(a) Upon the occurrence of any Capital Gains Bonus Event, if the 
Capital Gains Bonus Fee Conditions are satisfied, then the 
Hotel Manager is entitled to receive the Capital Gains Bonus 
Fee, being an amount calculated as follows: 

A = (B – C – D) x E 

where: 

A is the amount of the Capital Gains Bonus Fee; 

B is the Net Sales Price; 

C is the Purchase Price; 

D is the Net Capital Expenditure; and 

E is 15%. 

(b) The Capital Gains Bonus Fee is payable by the Landowner.  The 
fee is calculated and payable within 30 days of completion of the 
Capital Gains Bonus Event. 

(c) The Hotel Manager’s entitlement to the Capital Gains Bonus 
Fee is conditional upon the following criteria being satisfied: 

(i) The calculation of the Capital Gains Bonus Fee results 
in a positive number. 

(ii) The Hotel Manager not being in breach of this 
Agreement. 

(d) For the purposes of Item 3 of this Schedule 2, the following 
terms are defined: 

‘Capital Gains Bonus Event’ means the sale or other 
disposition of the Property by the Landowner. 

‘Capital Expenditure’ means the aggregate of the 
capital expenditure undertaken on the Property, 
including the amounts of any minor and major capital 
works programs (such as improvements of the Property 
and refurbishment of the building and premises). 

‘Net Capital Expenditure’ means the amount of the 
Capital Expenditure less any applicable depreciation or 
amortisation costs relating to works undertaken. 

‘Net Sales Price’ means the sale price of the Property 
under a contract signed by the Landowner as the seller 
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(which may include the Company as the seller of the 
Business), less any adjustments, taxes, fees, legal costs 
and agents’ commissions payable by the Company and 
the Landowner in connection with its sale or disposition 
of the Property and otherwise in connection with the 
operation of the Business. 

‘Purchase Price’ means $13,719,854.” 

63 Evidence adduced at the hearing establishes that the amount of $13,719,854 

in the definition of “Purchase Price” exceeds the total amount paid by Peak 

Invest for the land at 11 Victoria Road, Parramatta and by RC One Pty Limited 

for the business of the Rose and Crown Hotel in 2014.  Evidence to the same 

effect was adduced in relation to the amounts specified in the definition of 

“Purchase Price” in the CGBF provisions of each other 2021 HM Agreement.  

That evidence did not explain how the amount of the “Purchase Price” in each 

of those definitions had been calculated but I accept the submissions made by 

senior counsel for the Marlow Group that the amount must be referable to the 

purchase of the relevant land and hotel because the amount is defined as the 

“Purchase Price” and materially exceeds the purchase price of the land in each 

instance.   

64 The obligations of “the Company” under clause 5.1 of the RC Agreement to pay 

“Fees … or reimbursements promptly in accordance with this Agreement” 

(emphasis added) do not extend to payment of the CGBF by reason of the 

specific provision in item 3(b) of Schedule 2 that the CGBF is payable by “the 

Landowner”. 

65 In addition to payment of the “Fees” set out in Schedule 2, the Marlow Group 

was entitled under clause 6.2 of the RC Agreement to be reimbursed by “the 

Company” for “all fees, costs, expenses, charges, fines, penalties and outlays 

… it properly and reasonably incurs in connection with the operation of the 

Business”.  

The issue 

66 There is no dispute that the Marlow Group is entitled to a CGBF calculated in 

accordance with each 2021 HM Agreement. 
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67 Taking into account all of the written and oral submissions, the issue in dispute 

comes down to whether, on the proper construction of the 2021 HM 

Agreements, the “sale price of the Property”, which forms the starting point for 

ascertaining the amount of the “Net Sales Price” for the purpose of calculating 

the CGBF:  

(a) means the sale price of the land where the relevant hotel building 

is located, as the Contradictors contend; or  

(b) means the sale price of that land plus the sale price of the 

business of the hotel operated from that land, as the Marlow 

Group contends.  

The applicable principles 

68 The principles applicable to the construction of commercial contracts are well 

established.   

69 As the majority of the High Court said in Electricity Generation Corporation v 

Woodside Energy Ltd:2 

“The meaning of the terms of a commercial contract is to be determined by 
what a reasonable businessperson would have understood those terms to 
mean. That approach is not unfamiliar. As reaffirmed, it will require 
consideration of the language used by the parties, the surrounding 
circumstances known to them and the commercial purpose or objects to be 
secured by the contract. Appreciation of the commercial purpose or objects is 
facilitated by an understanding ‘of the genesis of the transaction, the 
background, the context [and] the market in which the parties are operating’. 
As Arden LJ observed in Re Golden Key Ltd (in rec), unless a contrary intention 
is indicated, a court is entitled to approach the task of giving a commercial 
contract a businesslike interpretation on the assumption ‘that the parties … 
intended to produce a commercial result’. A commercial contract is to be 
construed so as to avoid it ‘making commercial nonsense or working 
commercial inconvenience’.” 

 
2 (2014) 251 CLR 640; [2014] HCA 7 at [35] (French CJ, Hayne, Crennan and Kiefel JJ) (citations 
omitted). See also Ecosse Property Holdings Pty Ltd v Gee Dee Nominees Pty Ltd (2017) 261 CLR 
544; [2017] HCA 12 at [16]-[17] (Kiefel, Bell and Gordon JJ). 
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70 In Cherry v Steele-Park,3 Leeming JA (with whom Gleeson and White JJA 

agreed) conducted an extensive review of relevant authority and concluded that 

it is not necessary to pass through an “ambiguity gateway” before regard may 

be had to surrounding circumstances when construing a contract.4  However, 

“[t]he starting point and the ending point of the construction of a written 

commercial contract is the language chosen by the parties to record their 

bargain” and so there is “limited scope for evidence of surrounding 

circumstances to detract from the contractual text”.5 

71 By way of illustration, Leeming JA referred6 to the following statement of 

Gleeson JA (with whom Basten and Meagher JJA agreed) in Newey v Westpac 

Banking Corporation:7 

“… there is no licence for ‘judicial rewriting’ of an agreement… The ability of 
courts to give commercial agreements a commercial and business-like 
interpretation is constrained by the language used by the parties. If, after 
considering the contract as a whole and the background circumstances known 
to both parties, a court concludes that the language of a contract is 
unambiguous, the Court must give effect to that language unless to do so would 
give the contract an absurd operation…” 

72 By way of further illustration, Leeming JA referred8 to the following statement of 

Bathurst CJ (with whom Macfarlan JA and Sackville AJA agreed) in McGrath v 

Sturesteps:9 

“[17] … Whilst it is correct in my opinion that context and the surrounding 
circumstances known to both parties can be taken into account (see Codelfa 
Construction Pty Ltd v State Rail Authority of New South Wales (1982) 149 
CLR 337 at 350, 352) even in cases where there is an absence of apparent 
ambiguity (Toll (FGCT) Pty Ltd v Alphapharm Pty Ltd [2004] HCA 52; (2004) 
219 CLR 165 at [40]; International Air Transport Association v Ansett Australia 
Holdings Ltd [2008] HCA 3; (2008) 234 CLR 151 at [8]; Park v Brothers [2005] 
HCA 73; (2005) 80 ALJR 317 at [39]; Franklins Pty Ltd v Metcash Trading Ltd 
[2009] NSWCA 407; (2009) 76 NSWLR 603 at [14], [63], [305]) that does not 
permit the Court to depart from the ordinary meaning of the words used by the 
parties merely because it regards the result as inconvenient or unjust: 

 
3 (2017) 96 NSWLR 548; [2017] NSWCA 295. 
4 Ibid at [71] and [77]-[85] (Leeming JA, Gleeson JA agreeing) and the authorities there referred to. 
5 Ibid at [72]-[73] and the authorities there referred to. 
6 Ibid at [73]. 
7 [2014] NSWCA 319 at [91]. 
8 (2017) 96 NSWLR 548; [2017] NSWCA 295 at [74]. 
9 (2011) 81 NSWLR 690; [2011] NSWCA 315 at [17]. 
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Australian Broadcasting Commission v Australasian Performing Right 
Association Ltd (1973) 129 CLR 99 at 109.” 

73 Leeming JA concluded (with the agreement of Gleeson and White JJA) that: 

 “The ultimate question is whether the written language of the contract, when 
considered in light of legitimately relevant surrounding circumstances, permits 
a constructional choice to be made between two different legal meanings.”10  

Considering relevant surrounding circumstances for the purpose of determining 

whether such a constructional choice is available is consistent with Mason J’s 

“true rule” in Codelfa Construction Pty Ltd v State Rail Authority of New South 

Wales11 because “to state that a legal text is ‘clear’ does no more than 

recognise that ‘there is nothing in the context which detracts from the ordinary 

literal meaning” and “[i]t therefore becomes clear that the notion that it may first 

be necessary to consider context when construing a contract is not inconsistent 

with Mason J’s true rule”.12 

74 The analysis in Cherry v Steele-Park and the other authorities referred to above 

was principally concerned with the contextual relevance of the surrounding 

circumstances known to both parties in the construction of commercial 

contracts.  It is uncontroversial that the language of the clause or part of a 

commercial contract that falls to be construed must be considered in the context 

of the surrounding words and the contract as a whole. 

75 Where the Court is satisfied to a high level of conviction that the literal meaning 

of the contractual words contains an absurdity or inconsistency and it is self-

evident what the objective intention is taken to have been, ordinary processes 

of contractual construction operate so that the absurd literal meaning is 

displaced by a legal meaning.  Historically, this has been referred to as 

“rectification by construction”, although that terminology is now eschewed in 

order to avoid confusion with the equitable doctrine of rectification.   In recent 

 
10 (2017) 96 NSWLR 548; [2017] NSWCA 295 at [75]. 
11 (1982) 149 CLR 337 at 352; [1982] HCA 24. 
12 WIN Corporation Pty Ltd v Nine Network Australis Pty Ltd (2016) 341 ALR 467; [2016] NSWCA 297 
at [59], cited by Leeming JA in Cherry v Steele-Park (2017) 96 NSWLR 548; [2017] NSWCA 295 at 
[84]. 
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cases, the Court of Appeal has stated that there is much to be said for the view 

that a “clear mistake” (as opposed to absurdity or inconsistency) is sufficient to 

engage the first limb.  However, the Court of Appeal has not yet found it 

necessary to determine whether a clear mistake falling short of absurdity or 

inconsistency will suffice: see James Adam Pty Ltd v Fobeza Pty Ltd.13 

Consideration and determination 

76 Having considered all of the parties’ written and oral submissions, I have 

determined that, on the proper construction of the 2021 HM Agreements, the 

words the “sale price of the Property” within the definition of the term “Net Sales 

Price” in item 3 of Schedule 2 means the sale price of the land at which the 

relevant hotel is located (including the hotel building affixed to the land) and 

does not include the sale price of the hotel business operated from that land by 

the relevant Operating Entity (being “the Company” referred to in the relevant 

2021 HM Agreement).   

77 The terms “Property” and “Hotel” are defined separately in the 2021 HM 

Agreements.   

78 As senior counsel for the Marlow Group submitted, the building comprising 

each hotel is a fixture that forms part of “the Property”.  That accounts for the 

description of the leased premises in the definition of “Lease” as “the Property 

(including the Hotel)”.  It also accounts for references to “the Hotel” in the 

provisions concerning the Marlow Group’s obligation to advise “the Company” 

(being the Operating Entity and the leaseholder under the Lease) and “the 

Landowner” in relation to “capital works opportunities for the Hotel”.   

79 However, as senior counsel for the Marlow Group acknowledged, the language 

used by the parties in the definition of “Hotel” – “the [name] Hotel, operated 

from the Property” – describes not just a building but something that is being 

operated, i.e. a business.     

 
13 (2020) 103 NSWLR 850; [2020] NSWCA 311 at [1]-[2] (Bell P, as the Chief Justice then was), [3] 
(Macfarlan JA) and [20], [33]-[34], [44], [55]-[56] (Leeming JA), and the authorities there referred to. 
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80 The “Property” is owned by “the Landowner” and leased by “the Company”.  

The “Hotel” is operated by “the Company” which utilises the “Services” provided 

by the “Hotel Manager”.   

81 The surrounding circumstances known to all parties when they entered into 

each of the 2021 HM Agreements were that: 

(a) the Marlow Group had been acting as “Hotel Manager” of each 

the relevant hotel prior to the relevant Operating Entity entering 

into administration;14 

(b) in addition to owning the relevant land, the “Landowner” owned 

the gaming machine entitlements in respect of the relevant hotel;  

(c) the relevant “Landowner” and “Operating Entity” went into 

administration, whereupon the agreement under which the 

Marlow Group had been acting as “Hotel Manager” was 

terminated;15  

(d) the relevant “Landowner” and “Operating Entity” had agreed 

(through the Administrators and the Receivers and Messrs 

Arnautovic and Vouris) that the land and hotel business would be 

marketed and sold together, as Mr McCabe deposed in his 

affidavit sworn on 23 June 2022;16 and 

(e) the amount of the “Purchase Price” specified in Item 3 of 

Schedule 2 of the relevant 2021 HM Agreement exceeded the 

aggregate amount that had been paid by the relevant 

“Landowner” and the relevant “Operating Entity” for the purchase 

 
14 See [9] above. 
15 See [10] above. 
16 See [11] above. 
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of the land and hotel business some years prior to entering into 

the relevant 2021 HM Agreement.17 

82 Contrary to the Marlow Group’s submission, the fact that the hotel is both a 

business and a building affixed to the land does not mean there is no relevant 

distinction between the land and the hotel business.  Nor does it mean that the 

term “Property”, which the parties have expressly defined by refence to the 

street address of the land, should be construed as including the hotel business.  

That is particularly so in circumstances where it is clear from the terms of the 

2021 HM Agreements that the land and the hotel business have different 

owners.  I accept the submission made by counsel for the Liquidators that the 

definition of “Property” cannot be rewritten in the manner suggested by the 

Marlow Group.  

83 Clause 5.3 of the 2021 HM Agreements provides for the sale of “the Property” 

and “the Hotel” as one package.  In my opinion, the word “Hotel” in that clause 

is clearly a reference to “the Company’s” business of operating the hotel.  It 

would not otherwise have been necessary to make provision for the sale of “the 

Property” and “the Hotel” as one package.  It was not necessary to obtain the 

agreement of “the Company” for the sale of “the Landowner’s” land including 

the hotel building affixed to it.   The fact that “Business” is a defined term does 

not detract from the construction of the word “Hotel” in clause 5.3 as meaning 

the hotel business.  The definition of “Business”, which is set out at [54] above, 

includes but is not limited to the hotel business.  The definition also extends to 

any other business activities as agreed between “the Company” and the Marlow 

Group, with the effect that the provisions of the 2021 HM Agreements would 

apply to any future business activities agreed to be undertaken by the Marlow 

Group for “the Company” that may extend beyond the management of the 

relevant hotel.   

84 The parties must be taken to have contemplated that “the Landowner” and “the 

Company” would be vendors in the transactions by which the land and the hotel 

 
17 See [63] above. 
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business were sold as one package.  The parties must also be taken to have 

contemplated that the price for the sale of the land and the hotel business would 

be apportioned between the two, with “the Landowner” receiving the price for 

the land and “the Company” receiving the price for the hotel business.  It was 

in the context of the intended package sale provided for in clause 5.3 that the 

parties defined the “Capital Gains Bonus Event” in item 3 of Schedule 2 by 

reference to the sale of “the Property” only.  The parties defined the “Net Sales 

Price” used to calculate the CGBF as the sale price of “the Property” only “under 

a contract signed by the Landowner as the seller” and imposed on “the 

Landowner” alone the obligation to pay the CGBF. 

85 In my opinion, the reasonable businessperson in the position of the parties 

would understand the critical words in the “Net Sales Price” definition (“the sale 

price of the Property under a contract signed by the Landowner as the seller”), 

read in the context of the 2021 HM Agreements as a whole, as meaning the 

sale price of the land (including the hotel building affixed to the land) that was 

payable to “the Landowner”.  The reasonable businessperson would not have 

understood those words as including the sale price payable to “the Company” 

for its hotel business sold together with the land and hotel building.  That is a 

construction that strains against the ordinary meaning of the words, including 

the words used to define the terms “Property” and “Hotel”.   

86 As counsel for the Contradictors submitted, the words in parentheses in the 

definition of “Net Sales Price” – “(which may include the Company as the seller 

of the Business)” – do not support a different construction of that definition.  

Those words merely reflect the possibility that the land and hotel building will 

be sold as one package together with the hotel business as contemplated by 

clause 5.3, with “the Company” being a necessary party to the sale contract as 

the seller of that business and “the Landowner” being a necessary party as the 

seller of the land.   

87 The amounts to be deducted from “the sale price of the Property” in order to 

reach the “Net Sales Price” are adjustments, taxes, fees, legal costs and 

agents’ commissions “payable by the Company and the Landowner in 
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connection with its sale or disposition of the Property and otherwise in 

connection with the operation of the Business” (emphasis added).   

88 The Marlow Group submitted that the emphasised words support the 

construction of the “Net Sales Price” as including the price of the hotel business 

because there would otherwise be “no reason for it to be reduced by matters 

relating to the business”. The substance of the Marlow Group’s submission was 

that the words “the sale price of the Property” were an absurdity or 

inconsistency with the emphasised words and that this should be rectified in the 

process of construction by reading the “Net Sales Price” definition as if it 

included the sale price of the hotel business.   

89 I reject that submission, which obfuscated that this would involve reading into 

the “Net Sales Price” definition the additional words “the sale price of the 

Property plus the sale price of the Business”, notwithstanding that the parties 

have chosen language which specifies that the sale price is to be ascertained 

by reference to “a contract signed by the Landowner as the seller” and have 

provided for the CGBF to paid wholly by “the Landowner”.   

90 There is an obvious inconsistency within the “Net Sales Price” definition, but it 

lies in the inclusion of the reference to “the Company” in the phrase “payable 

by the Company and the Landowner in connection with its sale or disposition 

of the Property and otherwise in connection with the operation of the Business”.  

The inclusion of “the Company” is inconsistent with the grammar of that phrase 

(“its sale”) and with the fact that the words do not cover adjustments, taxes, 

fees, legal costs and agents’ commissions payable in connection with the sale 

of the hotel business as opposed to the operation of that business. 

91 I am satisfied with the requisite high degree of conviction as to the existence of 

that inconsistency and as to what the objective intention is taken to have been.  

In my opinion, the reasonable businessperson would understand the reference 

to adjustments, etc, “payable … in connection with the operation of the 

Business” as capturing any and all adjustments, taxes, fees, legal costs and 

commissions payable by “the Landowner” upon the sale of the land that are not 
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directly referable to the sale of the land but that are connected with the hotel 

business that has been operated from the land.  The reasonable 

businessperson, knowing that “the Landowner” owned the land and gaming 

machine entitlements, would understand these adjustments as potentially 

including any amounts payable by “the Landowner” in respect of any gaming 

machine tax referable to the gaming activities connected with the hotel business 

operated on the land. 

92 Even if I had not identified the inconsistency and self-evident objective intention 

of the parties referred to at [90]-[91] above, I would not have been satisfied with 

the requisite degree of conviction that the legal meaning of the “Net Sales Price” 

definition for which the Marlow Group contends is self-evident.  There is no 

rational basis for imputing to the parties an intention that “the Landowner” would 

be solely responsible for the payment of a CGBF calculated as including an 

amount referable to the sale price of the Operating Entity’s hotel business. 

93 In circumstances where the parties expressly agreed that the 2021 HM 

Agreements entirely replaced, superseded and extinguished their previous 

hotel management agreements (which had been terminated in any event),18 the 

terms of those earlier agreements do not represent the genesis of the 

transaction recorded in the 2021 HM Agreements.  Rather, the genesis of the 

2021 HM Agreements was the parties’ decision recorded in Recital B and 

clause 16.2 to enter into a new agreement that would embody their entire 

agreement and supersede and extinguish their previous agreements.  The 

terms of the previous agreements referred to at [9] above do not inform the 

construction of the 2021 HM Agreements in accordance with the principles 

summarised at [68]-[74] above.  That observation applies with even greater 

force to agreements that had been entered into as early as 2014 and had been 

replaced by the previous agreements which had then been replaced by the 

2021 HM Agreements.  I reject the submissions made by the Marlow Group to 

the contrary.    

 
18 See [48]-[50] above. 
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94 The Marlow Group’s submissions emphasised that the parties have provided 

for the CGBF to be calculated as a percentage of the amount by which the sale 

price of “the Property” exceeds “the Purchase Price”, with “the Purchase Price” 

being something more than the aggregate amount that “the Landowner” and 

“the Company” had paid for the land and the hotel business.  It was submitted 

that this supported a construction of the words “the sale price of the Property” 

in the definition of “Net Sales Price” as including the sale price of the hotel 

business.  Given the plain meaning of the words “the sale price of the Property” 

and the omission of any express reference to the sale price of “the Hotel” or 

“the Business”, that submission essentially relied on the proposition that it 

would be an absurd outcome or commercial nonsense if the CGBF were to be 

calculated by reference to the sale price of the land only.  This was said to be 

an outcome that would deprive the Marlow Group of any bonus fee reflecting 

the increase in the value of the hotel business achieved by reason of its 

management of the relevant hotel.   

95 I do not consider that such an outcome is absurd or uncommercial and I reject 

the Marlow Group’s submissions referred to above.  It is clear from the terms 

of the 2021 HM Agreements that the Marlow Group managed the hotels at the 

expense of the Operating Entities.  It will be recalled that each Operating Entity 

(“the Company”) was obliged to reimburse the Marlow Group for the fees, costs, 

expenses and other outlays reasonably incurred by the Marlow Group.19  After 

being reimbursed for those expenses, the Marlow Group was entitled to its 

“Base Fee” (which was not subject to any conditions) and an additional “Bonus 

Fee” if the hotel business achieved a net income above the stipulated 

“Preferred Return”.  Those fees were payable by the relevant Operating Entity.  

On my construction of the CGBF provisions, the Marlow Group was also entitled 

to an additional bonus payable by “the Landowner” if the value of the land 

increased to such an extent that the land alone was sold for a sum in excess of 

the aggregate amount that had been paid by “the Landowner” and the relevant 

Operating Entity to acquire the relevant land and hotel business (respectively).  

There is nothing absurd or uncommercial about the “the Landowner” not being 

 
19 See [65] above. 
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required to pay to the Marlow Group a percentage of any increase in the value 

of the Operating Entity’s hotel business, particularly in circumstances where the 

hotel business has been managed by the Marlow Group at the Operating 

Entity’s expense in consideration for the “Base Fee” and (where applicable) the 

“Bonus Fee” paid to the Marlow Group by the Operating Entity.  In substance, 

the Marlow Group seeks a judicial re-writing of the 2021 HM Agreements to 

overcome the language that the parties chose to record their agreement at the 

time so as to achieve an outcome that the Marlow Group considers to be more 

convenient and “fair”.  The Court is not permitted to engage in such an exercise. 

Conclusion 

96 For those reasons, the Court will not make declarations in the terms sought in 

in prayers 2 to 3C of the second further amended interlocutory process referred 

to at [39].  Counsel for the Liquidators submitted at the hearing on 8 September 

2022 that, in that event, the Court should make declarations as to the proper 

construction of the CGBF provisions of the 2021 HM Agreements rather than 

simply dismissing prayers 2 to 3C of the second further amended interlocutory 

process.  The Court will therefore make a declaration in relation to each of the 

2021 HM Agreements to the effect that, on the proper construction of the 

agreement, the words, “sale price of the Property under a contract signed by 

the Landowner as the seller (which may include the Company as the seller of 

the Business)” within the definition of the term “Net Sales Price” in item 3 of 

Schedule 2 mean the sale price of the land referred to in the definition of 

“Property” (including the hotel building constructed on that land) and do not 

include the sale price of the hotel business operated from that land.   

97 The evidence that was adduced by the parties does not permit the Court to 

make any declaration as to the amount payable to the Marlow Group in respect 

of the CGBF under each 2021 HM Agreement so construed.  That is because 

the contracts for sale of land and business referred to at [19]-[20] above were 

not tendered, Mr McCabe’s evidence about the apportionment of the purchase 

price payable by the purchaser under those contracts does not stipulate the 

price for the land alone (as opposed to the land plus gaming machine 
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entitlements), gaming machine entitlements are not included in the definition of 

“Property” in the 2021 HM Agreements and no party made any submission to 

the effect that gaming machine entitlements were part of the land comprising 

the “Property” as a matter of law. 

Remuneration 

Applicable principles 

98 The Receivers are entitled to such remuneration as may be fixed by the Court: 

Uniform Civil Procedure Rules 2005 (NSW), r 26.4. The Court’s inherent 

equitable jurisdiction to allow a trustee remuneration, costs and expenses out 

of trust assets extends to the Receivers who have been controlling the Trust 

assets and to the Administrators and Liquidators who, for practical purposes, 

have been controlling each of the four Companies whose sole business has 

been to act as trustee of the relevant Trust:  Re North Food Catering Pty Ltd;20 

Re IMF Global Australia Ltd (in liq) (No. 2).21  

99 As counsel for the Liquidators submitted, the principles applicable to the 

inherent equitable jurisdiction referred to above are those summarised in In the 

matter of BBY Ltd (receivers and mgrs. apptd) (in liq):22 

“52    The Court’s approach when exercising its inherent equitable jurisdiction 
to allow remuneration out of trust assets in connection with the administration 
of a trust fund is described in In the matter of Houben Marine Pty Ltd 
(in liq) [2018] NSWSC 745 at [20]-[21], where I said: 

[20]    In allowing remuneration to the liquidator, the Court treats the 
work done in administering the trust as an incident of the liquidation, 
and approaches the application for remuneration as analogous to one 
by an official liquidator for approval of remuneration: Alphena Pty Ltd 
(in liq) v PS Securities Pty Ltd (ACN 141 021 445) (as trustee of the 
Joseph Family Trust) [2013] NSWSC 447; (2013) 94 ACSR 160 at [53], 
[63]-[64]. Accordingly, regard may be had, by analogy, to the factors 
listed in the now repealed s 473(10) of the Corporations Act (which 
continues to apply to the administration of Houben by reason of the 
transitional provisions in the Corporations Act, s 1581(1)). 

[21]    The essential question which arises on the present application, 
as arises under the applicable provisions of the Corporations Act with 

 
20 [2014] NSWSC 77 at [9] (Brereton J, as his Honour then was).  
21 [2012] NSWSC 1426 at [55] (Black J). 
22 [2021] NSWSC 1299 at [52]-[59] (Gleeson J). 
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respect to court appointed liquidators, is whether the remuneration of 
which approval is sought is ‘reasonable’: Sanderson, as liquidator of 
Sakr Nominees Pty Ltd (in liq) v Sakr [2017] NSWCA 38 (Sakr). 

53    The essential task of the Court, constituted by a judge, when asked to 
approve remuneration of a liquidator is encapsulated in the statement by 
Barrett J in Re Anderson Group Pty Ltd [2002] NSWSC 764; (2002) 20 ACLC 
1607 at [12]: 

In the ordinary course, the process of determination comes down 
essentially to ensuring that the work upon which the claim was based 
was work undertaken in the due course of administration and that the 
amount claimed for having done that work is a fair and reasonable 
reward for it. 

54    That proposition was repeated by the Court of Appeal in Sanderson 
as Liquidator of Sakr Nominees Pty Ltd (in liq) v Sakr (2017) 93 NSWLR 459; 
[2017] NSWCA 38 (Sakr) at [69]-[72], where Bathurst CJ (the other members 
of the Court agreeing) said that the essential task of the Court is to allow 
reasonable remuneration. 

55    As explained in Re Houben Marine at [23]-[25], several of the 
propositions in Sakr have relevance, by analogy, to an application such as the 
present for approval of a liquidator’s remuneration out of the assets of a trust 
of which the company in liquidation is a trustee. 

56    First, the onus is on the liquidator to establish that the remuneration 
claimed is reasonable. It is the function of the Court to determine the 
remuneration by considering the material provided and by bringing an 
independent mind to the relevant issues: Sakr at [54]. 

57    Second, the question of proportionality – in terms of work done as 
compared with the size of the property the subject of the administration or the 
benefit to be obtained from the work – is an important consideration in 
determining reasonableness: Templeton v Australian Securities and 
Investments Commission [2015] FCAFC 137 at [32]; (2015) 108 ACSR 545. 
The work done must be proportionate to the difficulty and importance of the 
task in the context in which it needs to be 
performed: Templeton citing McLure JA in Conlan (as liquidator of Rowena 
Nominees Pty Ltd) v Adams [2008] WASCA 61; (2008) 65 ACSR 521 at [47]. 
This is what is encompassed in assessing the value of the services 
rendered: Sakr at [55]. 

58    Third, the mere fact that the work performed does not lead to 
augmentation of the funds available for distribution does not mean that the 
liquidator is not entitled to be remunerated for it. Provided it was reasonable to 
carry out the work and the amount charged is reasonable, there is no reason a 
liquidator should not recover remuneration for undertaking such work: Sakr at 
[57]-[58]. 

59   Counsel for the liquidators submitted that the present applications are 
analogous to one by a liquidator for approval of remuneration and that the Court 
may have regard to the factors listed in the statute for approval of the 
liquidators’ remuneration. So much can be accepted insofar as the factors in s 
60-12 of the Insolvency Practice Schedule, being Schedule 2 to 



37 
 

the Corporations Act, may be taken as an indication of the types of 
considerations that inform the question of reasonableness in the present 
case…” 

Notice of application for remuneration 

100 Evidence was adduced at the hearing of the second further amended 

interlocutory process that the Liquidators’ firm issued circulars to the creditors 

of each of the Companies and the unitholders of each of the Trusts on 24 June 

2022 and 19 August 2022 attaching or containing a link to the interlocutory 

process and amended interlocutory process together with Mr McCabe’s 

affidavits sworn on 23 June 2022 and 12 August 2022. 

101 The further amended interlocutory process and the second further amended 

interlocutory process did not amend the orders sought in relation to the 

remuneration of the Administrators, Liquidators and Receivers.  Mr McCabe’s 

affidavit sworn on 1 September 2022 was not relevant to the remuneration 

application. 

102 Evidence was adduced at the hearing of the second further amended 

interlocutory process that the Liquidators’ firm had not received any objection 

or substantive enquiry concerning the remuneration application from any 

creditor or unitholder. 

103 The creditors comprising the Contradictors did not seek to be heard in 

opposition to the remuneration application. 

Evidence 

104 Mr McCabe has given detailed evidence in his affidavit sworn on 23 June 2022 

in relation to the work done by the Receivers, Administrators and Liquidators, 

the manner in which that work has been performed (including the identity and 

level of experience of the personnel who performed and supervised that work) 

and the hourly rates applied to that work which form the basis of the amounts 

of remuneration now claimed.   
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105 Mr McCabe has deposed that there has been a substantial overlap in the duties 

and responsibilities of the Administrators and Liquidators on the one hand and 

the Receivers on the other hand.  Mr McCabe has described the fees, expenses 

and remuneration of the Administrators, Liquidators and Receivers as having 

been incurred in obtaining, caring for, preserving and realising what he 

describes as the “Hotel Assets”, being the land and gaming machine 

entitlements in respect of each of the four hotels, and attending to statutory 

tasks.   

106 Notwithstanding the overlap, remuneration was separately recorded for each of 

the four Companies under separate reporting codes for the Administration, 

Liquidation and Receivership.  Where common work was done for the four 

Companies (e.g. reporting to creditors and convening concurrent meetings of 

creditors), the time spent on the work was apportioned equally between the four 

Companies and/or the four Hotel Assets.  

107 Mr McCabe has deposed that the steps taken to realise the Hotel Assets has 

been a complex and time-consuming process.  Mr McCabe has described the 

work as including:  

(a)  the application to the Court for the appointment of the 

Administrators as receivers of the Hotel Assets, after assessing 

the operational and financial position of the Companies and 

conducting their preliminary investigations into the affairs of the 

Companies.  I note that the application was opposed by certain 

unitholders who preferred to appoint replacement trustees to the 

Trusts and who commenced separate proceedings seeking that 

relief.  The Administrators were also involved in those 

proceedings and successfully opposed the application for the 

appointment of replacement trustees; 

(b) undertaking tender processes for the appointment of a marketing 

agent for the Hotel Assets; 
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(c) obtaining valuation and marketing advice in relation to the sale of 

the Hotel Assets; 

(d) liaising with the secured creditor and securing its initial and 

continuing support for the sale process for the Hotel Assets, 

including consenting to an extension of time for the secured 

creditor to enforce its security interests over the Companies’ 

property (which ultimately did not occur); 

(e) liaising with the Deed Administrators of the Operating Entities in 

relation to the sale of the Hotel Assets, including developing the 

Landlord DOCA proposal that was ultimately not accepted by the 

Operating Entities as referred to at [15] above; 

(f) preparing an information memorandum and establishing a data 

room for the sale of the Rose and Crown Hotel and Corrimal Hotel 

in the tranche one marketing campaign and engaging with over 

100 parties interested in those hotels, including approximately 12 

parties who ultimately submitted expressions of interest which the 

Receivers then reviewed before entering into contracts with the 

successful purchasers as referred to at [19] above; 

(g) preparing an information memorandum and establishing a data 

room for the sale of the Crown Hotel and North Nowra Tavern in 

the tranche two marketing campaign and engaging with over 100 

parties interested in those hotels, including approximately 15 

parties who ultimately submitted expressions of interest which the 

Receivers then reviewed before entering into contracts with the 

successful purchasers as referred to at [20] above; 

(h) issuing regular correspondence and updates to unitholders 

andattending to voluminous enquires from unitholders in relation 

to the sale of the Hotel Assets and other matters; 
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(i) adjudicating creditors’ proofs of debt and obtaining and 

considering legal advice in relation to the Marlow Group Claims; 

and 

(j) preparing the applications that are now the subject of the second 

further amended interlocutory process (insofar as that work was 

done in the period up to 5 June 2022). 

108 Mr McCabe has deposed that tasks were allocated to particular staff members 

and/or handled by him and Mr Hayes personally depending on the perceived 

complexity of the task and the level of experience required by the task.  

Mr McCabe has also adduced evidence of a detailed file note setting out the 

manner in which different tasks were undertaken.  I have reviewed that file note 

and am satisfied that the work described in it was properly carried out in the 

course of the administration, liquidation and receivership with an appropriate 

approach to resourcing and delegation.  By way of example, the sale campaign 

for the Hotel Assets was managed by two partners with the assistance of a 

senior analyst.  By contrast, the adjudication of creditor claims was managed 

by a manager with the assistance of a senior analyst and oversight by a partner.  

Whilst work was delegated, this appears to have been done in an efficient 

manner that would have retained knowledge of the matter within a relatively 

small team of personnel working on the matter.  There is evidence that all of 

the work for the administration and liquidation of each of the Companies was 

undertaken by the same seven to nine people, comprising two partners (being 

Messrs McCabe and Hayes), two managers, one assistant manager, two senior 

analysts and one support person (noting that a different support person worked 

on the administration and the liquidation). The same team worked on the 

receivership, supplemented by one additional partner. 
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109 The total amount of remuneration claimed is $993,922.50.  That total amount 

is broken down between the four Companies and Trusts and is further broken 

down to differentiate between work performed by the Administrators prior to and 

after their appointment as Receivers, work performed by the Liquidators and 

work performed by the Receivers.  That breakdown is set out in the following 

table included in Mr McCabe’s affidavit sworn on 23 June 2022: 

 

110 The remuneration amounts in the “Approved” column in the table above are 

amounts that the second concurrent meeting of creditors of the Companies 

resolved to approve on 30 December 2021 in respect of the remuneration of 

the Administrators and the Liquidators.  It was not open to the creditors to make 

any resolution in relation to the Receivers’ remuneration. 

111 Mr McCabe has deposed that the remuneration amounts in the table above 

have been calculated on a time costed basis in accordance with the time 

actually spent working on the matter as recorded by staff in the firm’s 

computerised system.  He considered time-based charging to be the most 

appropriate basis for calculating remuneration because the nature and extent 

of the work that would be required of the Administrators, Liquidators and 

Receivers was inherently uncertain.  Mr McCabe has deposed that the firm’s 

time records accurately reflect and describe the work carried out by the 

Administrators, Liquidators and Receivers. 
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112 The hourly rates charged range from $580 per hour for partners to $155 per 

hour for support personnel.  Mr McCabe has given evidence that these rates 

represented a discount to his firm’s standard hourly rates.  I accept Mr 

McCabe’s evidence that the hourly rates charged are comparable to rates 

charged by other insolvency practitioners in the market.   

113 Mr McCabe has deposed that, based on his review of the time records, the total 

time costs incurred, his knowledge of the work involved and his experience as 

a liquidator, he believes that all of the work done was reasonably necessary 

and properly performed by appropriately qualified people, the work was 

performed in an efficient and timely manner and the remuneration claimed is 

fair and reasonable having regard to all relevant circumstances.  

114 The breakdown of remuneration in the table at [109] above is reflected in the 

terms of the orders sought for remuneration in respect of each Company and 

Trust, save that the two categories for work performed by the Administrators 

prior to and after their appointment as Receivers are conflated into one 

category. 

115 The total remuneration sought in relation to each Company and the Trust of 

which it is the trustee is: 

(a) the sum of $288.297.50 plus GST in respect of the administration 

and liquidation of Peak Invest and the receivership of the assets 

of the Peak Unit Trust; 

(b) the sum of $261,406.00 plus GST in respect of the administration 

and liquidation of Five Islands and the receivership of the assets 

of the Five Islands Investment Unit Trust; 

(c) the sum of $221,342.50 plus GST in respect of the administration 

and liquidation of Surry Hills and the receivership of the assets of 

the Surry Hills Pub Unit Trust; and 
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(d) the sum of $222,876.50 plus GST in respect of the administration 

and liquidation of Four by Four and the receivership of the assets 

of the Four by Four Investments Trust. 

Conclusion 

116 On the basis of all of the evidence referred to above and my broad review of 

the computerised time records referred to in Mr McCabe’s 23 June 2022 

affidavit and tendered at the hearing on 8 September 2022, I am satisfied that 

the work done by Messrs Hayes and McCabe in their capacities as 

Administrators, Receivers and Liquidators during the period up to 5 June 2022 

is work that was properly done in the due course of the receivership and/or the 

external administration, that the time taken and the amount charged for the 

work are proportionate to the complexity of the tasks and that the amount of 

remuneration claimed is a fair and reasonable reward for that work, both 

considered on a global level looking at the four Companies and Trusts as a 

whole and considered separately in respect of each Company and each Trust.   

I note that the amount of remuneration claimed in respect of each Company 

and the corresponding Trust represents a relatively small proportion of the 

value of the assets realised by that work for the benefit of creditors and 

unitholders. 

117 Orders will therefore be made in terms of prayers 4, 6, 8 and 10 of the second 

further amended interlocutory process in relation to the remuneration of the 

Administrators, Liquidators and Receivers in respect each of the four 

Companies and Trusts. 

118 In prayers 5, 7, 9 and 11 of the second further amended interlocutory process, 

Messrs McCabe and Hayes sought orders that their remuneration in the 

amounts fixed by the Court, together with their costs and expenses, be paid out 

of the assets of the four Trusts.  Subject to one qualification, those orders are 

appropriate in circumstances where each Company’s sole business was 

conducted as trustee of the relevant Trust and the Company held no assets 

other than Trust assets.   
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119 The qualification is that, insofar as those orders relate to costs and expenses, 

they will be limited to reasonable costs and expenses properly incurred.  No 

evidence was adduced in relation to the nature or quantum of the costs and 

expenses, although I would infer that they would include legal costs, valuation 

fees and marketing fees.   It will be a matter for Messrs McCabe and Hayes to 

scrutinise the costs and expenses to ensure that they have been properly 

incurred and are reasonable in amount before paying them out of the assets of 

the relevant Trust. 

Costs 

120 The Contradictors’ contentions in relation to the proper construction of the 

CGBF provisions of the 2021 HM Agreements have been accepted.  It is 

appropriate that there be an order that their reasonable costs of and incidental 

to the hearings on 8 and 26 September 2022 be paid out of the assets of the 

Trusts on the ordinary basis, as agreed or assessed. 

121 Senior counsel for the Marlow Group indicated at the hearing on 8 September 

2022 that they would not be seeking an order for costs in their favour, 

irrespective of the outcome of the issues concerning the Marlow Group Claims. 

122 It is appropriate that the Liquidators’ reasonable costs of and incidental to the 

hearings on 8 and 26 September 2022 be paid out of the assets of the Trusts. 

Orders 

123 The parties are to bring in short minutes of order giving effect to these reasons 

within 7 days. 

********** 
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JUDGMENT 

Introduction 

1 These reasons concern an application by the liquidators of four companies for 

declarations concerning the proper construction of certain contracts entered 

into by the four companies.  For the reasons that follow, the terms of the 

declarations sought by the liquidators do not reflect the proper construction of 

the relevant contracts and declarations to the contrary effect will be made. 

2 The four companies in liquidation operated solely as the trustees of four unit 

trusts.  The liquidators also seek orders fixing their remuneration in their 

capacity as administrators and liquidators of the companies and receivers of 

the assets that were held by the companies as trustee.  For the reasons that 

follow, the remuneration claimed by the administrators, liquidators and 

receivers is a fair and reasonable reward for work properly done in the course 

of the administration, liquidation and receivership and orders will be made in 

the terms sought. 

Background 

3 The following matters are drawn from the affidavits of one of the liquidators, Mr 

McCabe, sworn on 7 December 2021, 23 June 2022, 12 August 2022 and 1 

September 2022, together with copies of hotel management agreements and 

other relevant contracts that were tendered at the hearing on 8 September 

2022. 

4 Each of the four companies in liquidation (in its capacity as trustee of the 

relevant unit trust) owned a parcel of land on which a hotel was situated and 

gaming machine entitlements used at the hotel. Each hotel was operated by a 

separate company.  The four companies, unit trusts and hotels and operating 

entities are: 
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Company in 
liquidation 

Unit trust  

Number of units on 
issue and number of 
unitholders as 
determined by 
Administrators / 
Liquidators  

Land  

Hotel  

Operating entity prior 
to Receivers’ sale 

Peak Invest Pty Ltd (in 

liq) (Peak Invest) 

Peak Unit Trust 

636 units on issue  

21 unitholders  

11 Victoria Road, 

Parramatta 

Rose and Crown Hotel, 

formerly operated by 

RC One Pty Ltd 

(subject to deed of 

company arrangement) 

Five Islands Invest Pty 

Ltd (in liq) (Five 

Islands) 

Five Islands Investment 

Unit Trust 

555 units on issue  

20 unitholders  

268 Princes Highway, 

Corrimal 

Corrimal Hotel, formerly 

operated by Corrimal 

Pub Pty Ltd (subject to 

deed of company 

arrangement) 

Surry Hills Pub Invest 

Pty Ltd (in liq) (Surry 

Hills) 

Surry Hills Pub Unit 

Trust 

1267 units on issue  

20 unitholders  

587 Crown Street, 

Surry Hills 

Crown Hotel, operated 

by Surry Hills Pub Pty 
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Ltd (subject to deed of 

company arrangement) 

Four by Four 

Investments Pty Ltd (in 

liq) (Four by Four) 

Four by Four 

Investments Trust 

7,000,000 units on 

issue  

One unitholder (as 

trustee for another trust)  

82 Page Avenue, North 

Nowra 

North Nowra Tavern, 

formerly operated by 

North Nowra Pub 

Trading Pty Ltd (subject 

to deed of company 

arrangement) 

5 Mr Joseph Hayes and Mr Andrew McCabe were appointed as joint and several 

administrators of Peak Invest, Five Islands, Surry Hills and Four by Four 

(collectively, the Companies) on 24 November 2021 following a resolution of 

the sole director of the Companies, Mr Damien Kelly, pursuant to s 436A of the 

Corporations Act 2001 (Cth).   

6 The investigations undertaken by Messrs Hayes and McCabe following their 

appointment as administrators established that each of the Companies 

operated and carried on business solely in its capacity as trustee of the relevant 

unit trust as referred to above at [2].   

7 The Court made orders on 22 December 2021 appointing Messrs Hayes and 

McCabe as receivers and managers of the property, assets and undertaking of 

each of the four unit trusts referred to above (collectively, the Trusts), with 

powers including a power of sale but subject to a requirement that the receivers 
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and managers not distribute the proceeds of sale without further order or 

direction of the Court.1   

8 On 23 December 2021, Mr Sule Arnautovic and Mr John Vouris were appointed 

as joint and several administrators of each of the four operating entities referred 

to in the table above (collectively, the Operating Entities) pursuant to s 436A 

of the Corporations Act.  

9 At the time of the appointment of Messrs Arnautovic and Vouris, the following 

hotel management agreements were on foot in respect of the four hotels 

referred to in the table above: 

(a) in relation to the Rose and Crown Hotel, a hotel management 

agreement dated 9 January 2019 between RC One Pty Ltd 

(defined as “the Company”), Peak Invest (defined as “the 

Landowner”), Pub Invest Pty Ltd, J&P Marlow (No. 2) Pty Ltd and 

Blue Marlin Pty Ltd;  

(b) in relation to the Corrimal Hotel, a hotel management agreement 

dated 1 July 2019 between Corrimal Pub Pty Ltd (defined as “the 

Company”), Five Islands (defined as “the Landowner”), Pub 

Invest Pty Ltd, J&P Marlow (No. 2) Pty Ltd and Blue Marlin Pty 

Ltd;  

(c) in relation to the Crown Hotel, a hotel management agreement 

dated 1 July 2019 between Surry Hills Pub Pty Ltd (defined as 

“the Company”), Surry Hills (defined as “the Landowner”), Pub 

Invest Pty Ltd, J&P Marlow (No. 2) Pty Ltd and Blue Marlin Pty 

Ltd; and 

(d) in relation to the North Nowra Tavern, a hotel management 

agreement dated 17 July 2020 between North Nowra Pub Trading 

 
1  In the matter of Peak Invest Pty Ltd (admins apptd); Five Islands Invest Pty Ltd (admins apptd); Surry 
Hills Pub Invest Pty Ltd (admins apptd) and Four by Four Investments Pty Ltd (admins apptd) [2021] 
NSWSC 1714. 
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Pty Ltd (defined as “the Operations Company” but referred to 

throughout the agreement as “the Company”), Four by Four 

(defined as “the Landowner”), Pub Invest Pty Ltd, J&P Marlow 

(No. 2) Pty Ltd and Blue Marlin Pty Ltd.  

10 Pursuant to each of those four agreements, J&P Marlow (No. 2) Pty Ltd and 

Blue Marlin Pty Ltd (collectively, the Marlow Group) were appointed as “the 

Hotel Manager” to provide specified “Services” in relation to the relevant hotel 

in consideration for payment of the “Fees” set out in Schedule 2 to the 

agreement, being a “Base Fee”, a “Bonus Fee” and a “Capital Gains Bonus 

Fee”.  Clause 14.1 of each of the four agreements provided that the agreement 

will terminate on (relevantly) the date on which “the Company” has an 

administrator appointed.  The four agreements were therefore terminated on 23 

December 2021 upon the appointment of Messrs Arnautovic and Vouris as joint 

and several administrators of each of the four Operating Entities. 

11 In his affidavit sworn on 23 June 2022, Mr McCabe deposed that on 24 

December 2021, he and Mr Hayes (in their capacity as receivers of the assets 

of the Trusts) secured the support of Messrs Arnautovic and Vouris to market 

and sell the land together with the business for each of the four hotels.   

12 On 28 December 2021, the following hotel management agreements were 

entered into (collectively, the 2021 HM Agreements): 

(a) in relation to the Rose and Crown Hotel, a hotel management 

agreement between RC One Pty Ltd (administrators appointed) 

(defined as “the Company”), Peak Invest (administrators 

appointed) as trustee for the Peak Unit Trust (defined as “the 

Landowner”) and the Marlow Group;  

(b) in relation to the Corrimal Hotel, a hotel management agreement 

between Corrimal Pub Pty Ltd (administrators appointed) (defined 

as “the Company”), Five Islands (administrators appointed) as 
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trustee for the Five Islands Investment Unit Trust (defined as “the 

Landowner”) and the Marlow Group;  

(c) in relation to the Crown Hotel, a hotel management agreement 

between Surry Hills Pub Pty Ltd (administrators appointed) 

(defined as “the Company”), Surry Hills (administrators 

appointed) as trustee for the Surry Hills Pub Unit Trust (defined 

as “the Landowner”) and the Marlow Group; and 

(d) in relation to the North Nowra Tavern, a hotel management 

agreement between North Nowra Pub Trading Pty Ltd 

(administrators appointed) (defined as the Company”), Four by 

Four (administrators appointed) as trustee for the Four by Four 

Investments Trust (defined as “the Landowner”) and the Marlow 

Group. 

13 Pursuant to each of the 2021 HM Agreements, the Marlow Group entities were 

appointed as “the Hotel Manager” to provide specified “Services” in relation to 

the relevant hotel in consideration for payment of the “Fees” set out in Schedule 

2 to the agreement, being a “Base Fee”, a “Bonus Fee” and a “Capital Gains 

Bonus Fee”. Clause 5.3 of each agreement provided that “[t]he Company and 

the Landowner agree to sell both the Property and the Hotel as one package 

and as a going concern”.   

14 On 31 December 2021, the second meeting of creditors of the Companies (held 

concurrently) resolved to wind up each of the Companies.  Messrs Hayes and 

McCabe were appointed as joint and several liquidators.   

15 The Liquidators’ and Receivers’ investigations revealed that Five Islands is a 

creditor of the Operating Entity Corrimal Pub Pty Ltd in the amount of 

$3,511,797 and Surry Hills is a creditor of the Operating Entity Surry Hills Pub 

Pty Ltd in the amount of $5,831,374.  In light of this and the complexities 

involved in selling the Companies’ land together with the Operating Entities’ 

hotel businesses together, the Receivers (on behalf of the Companies) 
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submitted to the Deed Administrators on 17 January 2022 a proposal for a deed 

of company arrangement in respect of the Operating Entities for consideration 

by the creditors of the Operating Entities (the Landlord DOCA).  The features 

of the Landlord DOCA included effectively pooling the assets of each Company 

and Operating Entity associated with each particular hotel so as to remove any 

potential uncertainty by interested purchasers during the sale process and to 

avoid any dispute about the apportionment of the sale proceeds.   

16 The Landlord DOCA was not accepted by the creditors of the Operating 

Entities, who resolved on 9 February 2022 to enter into a different DOCA that 

did not provide for pooling of the assets of each Company and Operating Entity.   

Messrs Arnautovic and Vouris became the deed administrators under that 

DOCA, which was executed on 28 February 2022 (the Deed Administrators). 

17 In these reasons, I refer to Messrs Hayes and McCabe as the Receivers, 

Administrators or the Liquidators as appropriate to the context. 

18 The four properties and hotels were sold in a marketing campaign conducted 

in two tranches, with each tranche involving the sale of one city hotel and one 

regional hotel. 

19 Tranche one involved a five week marketing campaign that commenced on 25 

January 2022.  Mr McCabe has deposed that, following that campaign, the 

Receivers exchanged contracts on 6 March 2022: 

(a) for the sale and purchase of the land and business for the Rose 

and Crown Hotel at a sale price of $42 million, which was 

apportioned as follows by agreement between the Receivers, the 

Deed Administrators and the purchaser: 

(i) $17 million was attributed to the land and gaming machine 

entitlements (GMEs) (being the assets held by Peak Invest 

on trust for the Peak Unit Trust); and 
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(ii) $25 million was attributed to the business, plant and 

equipment and stock (being the assets of the Operating 

Entity, RC One Pty Ltd); 

(b) for the sale and purchase of the land and business for the 

Corrimal Hotel at a sale price of $32.5 million, which was 

apportioned as follows by agreement between the Receivers, the 

Deed Administrators and the purchaser: 

(i) $22.5 million was attributed to the land and GMEs (being 

the assets held by Five Islands on trust for the Five Islands 

Investment Unit Trust); and 

(ii) $10 million was attributed to the business, plant and 

equipment and stock (being the assets of the Operating 

Entity, Corrimal Pub Pty Ltd). 

20 Tranche two involved a four week marketing campaign that commenced on 10 

March 2022. Mr McCabe has deposed that, following that campaign, the 

Receivers exchanged contracts on 13 April 2022:  

(a) for the sale and purchase of the land and business for the Crown 

Hotel at a sale price of $28.8 million, which was apportioned as 

follows by agreement between the Receivers, the Deed 

Administrators and the purchaser: 

(i) $19.5 million was attributed to the land and GMEs (being 

the assets held by Surry Hills on trust for the Surry Hills 

Pub Unit Trust); and 

(ii) $9.3 million was attributed to the business, plant and 

equipment and stock (being the assets of the Operating 

Entity, Surry Hills Pub Pty Ltd); 
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(b) for the sale and purchase of the land and business for the North 

Nowra Tavern at a sale price of $23.2 million, which was 

apportioned as follows by agreement between the Receivers, the 

Deed Administrators and the purchaser: 

(i) $15.5 million was attributed to the land and GMEs (being 

the assets held by Four by Four on trust for the Four by 

Four Investments Trust); and 

(ii) $7.7 million was attributed to the business, plant and 

equipment and stock (being the assets of the Operating 

Entity, North Nowra Pub Trading Pty Ltd). 

21 The sale of the Corrimal Hotel was settled on 19 April 2022.  

22 The sale of the Rose and Crown Hotel was settled on 20 April 2022.  

23 The sale of the North Nowra Tavern was settled on 27 June 2022.   

24 The sale of the Crown Hotel is expected to be completed on 13 October 2022.  

25 The total gross sale price of all four hotels is $126.4 million.   

26 Commonwealth Bank of Australia is a secured creditor of each of the four 

Companies. 

27 The Liquidators have made preliminary adjudications in respect of proofs of 

debt submitted by various unsecured creditors in the winding up of each of the 

four Companies. 

28 The Marlow Group has lodged proofs of debt in the winding up of Peak Invest, 

Five Islands and Four by Four claiming to be entitled to a “Capital Gains Bonus 

Fee” (CGBF) under the 2021 HM Agreements on the basis that the “Net Sales 

Price” component of the CGBF calculation includes the sale price of the 

relevant land and the sale price of the hotel business under the contracts 
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referred to at [19] and [20] above (the Marlow Group Claims).  The Liquidators 

anticipate that the Marlow Group will submit a proof of debt in the winding up of 

Surry Hills claiming a CGBF calculated on the same basis upon completion of 

the sale of the land and the Crown Hotel business on 13 October 2022. 

29 The Liquidators are of the view that the Marlow Group is entitled under each 

2021 HM Agreement to be paid the CGBF calculated on the basis that the “Net 

Sales Price” component of the calculation includes the sale price of the relevant 

land and hotel business (as opposed to be being limited to the sale price of the 

land).  That would result in the Marlow Group’s proofs of debt being admitted:  

(a) in the winding up of Peak Invest in the amount of $3,900,658 (of 

which $3,250,548 would be admitted as a claim by J&P Marlow 

(No. 2) Pty Ltd and $650,110 would be admitted as a claim by 

Blue Marlin Enterprises Pty Ltd);  

(b) in the winding up of Five Islands in the amount of $2,921,247 (of 

which $2,434,373 would be admitted as a claim by J&P Marlow 

(No. 2) Pty Ltd and $486,874 would be admitted as a claim by 

Blue Marlin Enterprises Pty Ltd);  

(c) in the winding up of Four by Four in the amount of $1,471,823 (of 

which $1,226,519 would be admitted as a claim by J&P Marlow 

(No. 2) Pty Ltd and $245,304 would be admitted as a claim by 

Blue Marlin Enterprises Pty Ltd).  

30 Because the adjudication of the Marlow Group Claims essentially involved the 

proper construction of the 2021 HM Agreements, the Liquidators sought a 

direction from the Court that they would be justified in admitting the Marlow 

Group Claims in the amounts referred to above in the winding up of Peak Invest, 

Five Islands and Four by Four.  At the commencement of the hearing on 8 

September 2022, that application was abandoned and substituted with an 

application for declaratory relief concerning the proper construction of the 

CGBF provisions of the 2021 HM Agreements, as explained below. 
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Procedural history of the present applications and the issues to be determined 

31 By amended interlocutory process filed on 18 August 2022, Messrs Hayes and 

McCabe sought: 

(a) in prayers 4 to 11 of the amended interlocutory process, orders 

fixing the amount of their remuneration as Receivers, 

Administrators, and Liquidators of each of the Trusts and 

Companies and orders that the remuneration so fixed, together 

with the costs and expenses of the Receivers, Administrators, 

and Liquidators, be paid out of the assets of the relevant Trust; 

(b) in prayers 2 to 3A of the amended interlocutory process, a 

direction pursuant to s 90-15 of the Insolvency Practice Schedule 

(Corporations) in Schedule 2 to the Corporations Act (the IPS) 

that the Liquidators are justified in admitting the Marlow Group 

Claims: 

(i) in the winding of Peak Invest in the total sum of 

$3,900,658; 

(ii) in the winding up of Five Islands in the total sum of 

$2,921,247; and 

(iii) in the winding up of Four by Four, in the total sum of 

$1,471,823; 

(c) in prayer 12 of the amended interlocutory process, an order 

pursuant to s 90-15 of the IPS that, in relation to each of Peak 

Invest, Five Islands and Four by Four:  

(i) reg 5.6.65(1) of the Corporations Regulations 2001 (Cth) 

is to operate as if the notice of the Liquidators’ intention to 

declare a dividend may be given not more than 9 months 

before the intended date; and  
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(ii) the requirements of reg 5.6.69 of the Corporations 

Regulations are dispensed with; 

(d) in prayers 12A to 14D of the amended interlocutory process, 

directions as to the distribution of the net assets of the Companies 

as trustee of the respective Trusts; and 

(e) in prayer 18 of the amended interlocutory process, orders in 

relation to the costs of the above applications. 

32 As referred to above, the Liquidators’ application for directions in prayers 2 to 

3A of the amended interlocutory process turned on the construction of the 

provisions of the 2021 HM Agreements concerning the CGBF. 

33 Prior to the filing of the amended interlocutory process, the Court had made 

orders made on 18 July 2022 granting leave to the following parties to be heard 

in relation to the interlocutory process: 

(a) J & P Marlow (No. 2) Pty Ltd and Blue Marlin Enterprises Pty Ltd 

(being the Marlow Group); and 

(b) Batiha Pty Ltd, Blue Onion Capital Pty Ltd, Strong Run Pty Ltd 

and Clear Run Investments Pty Ltd (collectively, the 

Contradictors). 

34 The Marlow Group wished to be heard in support of the directions sought by 

the Liquidators, which were based on the relevant provisions of each of the 

2021 HM Agreements being construed as entitling the Marlow Group to a CGBF 

calculated by including the sale price of the land and the sale price of the hotel 

business in the calculation of the “Net Sales Price” for the purpose of then 

calculating the CGBF. 

35 The Contradictors are unit holders in one or more of the Trusts who wished to 

be heard in support of the contrary position. 
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36 No other unit holder or creditor had expressed a desire to be heard in relation 

to those matters. 

37 It was apparent from the written submissions served by the Liquidators, the 

Marlow Group and the Contradictors prior to the hearing on 8 September 2022 

that the Liquidators intended to leave it to the Marlow Group and the 

Contradictors to make their competing submissions about the proper 

construction of the 2021 HM Agreements and to limit their own role to making 

such further submissions as may be of assistance to the Court. 

38 Prior to the hearing on 8 September 2022, I caused my Associate to write to 

the solicitors for the Liquidators, the Marlow Group and the Contradictors 

questioning why the Court should entertain the application for directions in 

circumstances where it would be open to any unitholder or creditor to appeal 

any adjudication made by the Liquidators in respect of the Marlow Group Claim, 

even if that adjudication was consistent with the Court’s directions.  In short, 

there was a risk that the Court would be asked to determine the same 

substantive issue twice. 

39 That resulted in the Liquidators filing a further amended interlocutory process 

at the commencement of the hearing on 8 September 2022 and, subsequently, 

a second further amended interlocutory process during the course of that 

hearing.  The principal effect of those amendments was to replace the 

Liquidators’ application for directions with an application in prayers 2 to 3C of 

the second further amended interlocutory process for declaratory relief to the 

effect that, on proper construction of each of the 2021 HM Agreements, the 

amount of the CGBF payable to the Marlow Group by the relevant “Landowner” 

is calculated on the basis that the “Net Sales Price” component of the 

calculation includes the sale price of the land and the sale price of the hotel 

business.  The terms of the declarations sought in relation to Peak Invest, Five 

Islands and Four by Four also extend to quantification of the amount of the 

CGBF, being the amounts calculated by the Liquidators and referred to at [29] 

above. 
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40 An order was made joining the Marlow Group as the fifth and sixth defendants 

in the proceedings. 

41 Orders were made joining the Contradictors to the proceedings as the first to 

fourth defendants and appointing Batiha Pty Ltd (now the first defendant) to 

represent all unitholders in the Trusts and the unsecured creditors of Peak 

Invest.  The Court was informed that unsecured creditors of the other 

Companies would have no interest in being heard because there are sufficient 

funds in those Companies to pay all unsecured creditors irrespective of the 

outcome of the Marlow Group Claims and certain other outstanding issues in 

the winding up of those Companies.   

42 Although the unsecured creditors of Peak Invest and the unitholders of the 

Trusts (other than the Contradictors) had not previously sought to be heard in 

relation to the Marlow Group Claims, I considered that they should be given the 

opportunity to revisit their positions upon being notified of the representative 

order referred to above, the Liquidators’ claims for declaratory relief in the 

second further amended interlocutory process, and the fact that they would be 

bound by the Court’s determination of those claims by reason of the 

representative order.  Orders were therefore made requiring the Liquidators to 

notify the unsecured creditors of Peak Invest and all unitholders of those orders 

and to provide them with the second further amended interlocutory process, all 

evidence read or tendered at the hearing on 8 September 2022, the transcript 

of that hearing and certain other materials.  Liberty was reserved to the 

unsecured creditors of Peak Invest and the unitholders to apply to decouple 

themselves from the representative order and be heard in their own right, with 

any such application to be made by 23 September 2022.  Judgment was 

reserved at the conclusion of the hearing on 8 September 2022 and the matter 

was listed for directions on 26 September 2022, by which time it would be 

known whether any application had been made by any unsecured creditor of 

Peak Invest or by any unitholder.   

43 At the directions hearing on 26 September 2022, the Liquidators adduced 

evidence of their compliance with the orders referred to immediately above.  
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Whilst some unitholders had responded to the communications from the 

Liquidators by indicating their subject views about the Marlow Group Claims, 

no unitholder made an application to have the representative order set aside 

insofar as it affected them and to be heard in relation to the Liquidators’ claims 

for declaratory relief.  

44 At the conclusion of the hearing on 8 September 2022, counsel for the 

Liquidators, Applicants and Receivers indicated that he would not be in a 

position to advance the remaining claims for relief in the second further 

amended interlocutory process until the Court had determined the claims for 

declaratory relief relating to the Marlow Group Claims.  Orders were then made 

for the claims in prayers 12 to 14D of the second further amended interlocutory 

process (being the claims relating to the distribution of the net assets of the 

Companies as trustee of the respective Trusts and the dispensation sought in 

relation to the notice of the Liquidators’ intention to declare a dividend) to be 

determined separately from and after the determination of the other claims in 

second further amended interlocutory process. 

45 Accordingly, these reasons deal only with the claims for declaratory relief 

concerning the proper construction of the 2021 HM Agreements and the 

remuneration application.  

Marlow Group Claims 

Relevant provisions of the 2021 HM Agreements 

46 The relevant provisions of each of the four 2021 HM Agreements are in the 

same terms, save for the address of the land referred to in the definition 

“Property”, the name of each hotel in the definition of “Hotel” and the amount of 

the “Purchase Price” specified in that component of the CGBF calculation set 

out in Schedule 2 to the agreement.  It suffices to refer below to the provisions 

of the 2021 HM Agreement in respect of the Rose and Crown Hotel (the RC 

Agreement).  All counsel appearing at the hearing on 8 September 2022 

accepted that the construction of the relevant provisions in that agreement 

would apply equally to the other three agreements.   
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47 As I have noted earlier in these reasons, the parties to the RC Agreement were: 

(a) RC One Pty Ltd (administrators appointed), which was defined as 

“the Company”; 

(b) Peak Invest (administrators appointed) as trustee for the Peak 

Invest Unit Trust, which was defined as “the Landowner”; and 

(c) the two entities comprising the Marlow Group, jointly and 

severally, which were defined collectively as “the Marlow Group” 

which was in turn defined as “the Hotel Manager”. 

48 The Recitals to the RC Agreement stated (emphasis added): 

“A. The Marlow Group specialises in the management of hotels.  The 
Company has engaged the Hotel Manager to provide the Services, in 
connection with the operation of the Business. 

B. This Agreement replaces in its entirety the ‘Hotel Management Services 
Agreement’ entered into between the Company, the Landowner, Pub 
Invest Pty Limited (ACN 606 333 975) and the Marlow Group, dated on 
or around 9 January 2019. 

C. The terms of this Agreement follow.” 

49 Clause 1.2(k) of the RC Agreement provided that the recitals form part of the 

Agreement. 

50 Consistently with Recital B, clause 16.2 of the RC Agreement provided 

(emphasis added): 

“The parties agree this Agreement embodies the entire agreement between the 
parties with respect to the subject matter of this Agreement; and supersedes 
and extinguishes all prior agreements and understandings between the parties 
with respect to the matters covered by this Agreement.” 

51 Clause 16.9 provided that the RC Agreement was governed by and was to be 

construed in accordance with the laws of New South Wales. 
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52 Pursuant to clauses 2.1 and 3.1 of the RC Agreement, “the Hotel Manager” was 

appointed to provide “the Services” and agreed to provide “the Services” in 

accordance with the terms of the Agreement.   

53 Schedule 1 to the RC Agreement describes “the Services”, which include:  

(a) appointing an operations manager to oversee the operation of 

“the Business”; 

(b) reporting to “the Company” and “the Landowner” in relation to 

various matters, including daily takings, weekly takings and 

monthly revenue and net profit; 

(c) compliance with legislative requirements; 

(d) marketing “the Hotel”; 

(e) maintaining a suitable standard of maintenance for “the Hotel” 

and supervising any work undertaken by tradespersons; and 

(f) advising “the Company” and “the Landowner” about short term 

and longer-term “capital works opportunities for the Hotel”, 

preparing detailed capital expenditure programs and co-

ordinating and managing all capital works. 

54 Clause 1.1 of the RC Agreement defined the term “Property” as meaning “the 

property located at 11 Victoria Road, Parramatta NSW 2150”.  The term “Hotel” 

was defined as meaning “the Crown Hotel, operated from the Property”.  The 

term “Business” was defined as meaning: 

“… the business consisting of: 

(a) management of the Hotel, which includes the sale of 
liquor, food and other beverages, gaming activities and 
other events; and 

(b) such other business activities as the Company and the 
Hotel Manager agree.”   
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55 The definitions in clause 1.1 of the RC Agreement also included the following: 

“‘Lease’ means the lease between the Landowner and the Company regarding 
the Company’s occupation and use of the Property (including the Hotel), 
payment of rent and outgoings and other related matters.”   

56 Clause 5 of the RC Agreement was entitled “Obligations of the Company”.   

57 Clause 5.3 provided: 

“The Company and the Landowner agree to sell both the Property and the Hotel 
as one package and as a going concern.” 

58 Under the heading “General obligations”, clause 5.1 included an obligation for 

“the Company” to pay “the Hotel Manager” all moneys promptly in accordance 

with the RC Agreement “whether as Fees (Base Fee, Bonus Fee and Capital 

Gains Bonus Fees) or reimbursements”.  As will be seen below, the specific 

provisions of the RC Agreement concerning “Fees” required “the Landowner” 

(not “the Company”) to pay the “Capital Gains Bonus Fee”. 

59 Clause 6.1 provided that “the Hotel Manager” was entitled to receive “the Fees” 

in consideration of the services provided under the RC Agreement.  The term 

“Fees” was defined in clause 1.1 as meaning the fees set out in Schedule 2. 

60 Item 1 of Schedule 2 provided for a “Base Fee” of $325,000 per annum, 

increasing annually by 3% or in line with Consumer Price Index increases.  As 

referred to above, clause 5.1 of the RC Agreement required “the Company” to 

pay the Base Fee. 

61 Item 2 of Schedule 2 provided that, if the “Bonus Fee Conditions” (as defined) 

were satisfied, “the Hotel Manager” was entitled to receive a “Bonus Fee” 

calculated as 15% of the amount by which “Net Income” (as defined) exceeded 

the “Preferred Return” (as defined).  The “Bonus Fee Conditions” related to the 

investors being entitled to receive “the Preferred Return”, “the Company” paying 

the “Base Rent” under the terms of the Lease and “the Hotel Manager” not 

being in breach of the RC Agreement.  As referred to above, clause 5.1 of the 

RC Agreement required “the Company” to pay the “Bonus Fee”. 
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62 Item 3 of Schedule 2 provided (emphasis added): 

“3. Capital Gains Bonus Fee 

(a) Upon the occurrence of any Capital Gains Bonus Event, if the 
Capital Gains Bonus Fee Conditions are satisfied, then the 
Hotel Manager is entitled to receive the Capital Gains Bonus 
Fee, being an amount calculated as follows: 

A = (B – C – D) x E 

where: 

A is the amount of the Capital Gains Bonus Fee; 

B is the Net Sales Price; 

C is the Purchase Price; 

D is the Net Capital Expenditure; and 

E is 15%. 

(b) The Capital Gains Bonus Fee is payable by the Landowner.  The 
fee is calculated and payable within 30 days of completion of the 
Capital Gains Bonus Event. 

(c) The Hotel Manager’s entitlement to the Capital Gains Bonus 
Fee is conditional upon the following criteria being satisfied: 

(i) The calculation of the Capital Gains Bonus Fee results 
in a positive number. 

(ii) The Hotel Manager not being in breach of this 
Agreement. 

(d) For the purposes of Item 3 of this Schedule 2, the following 
terms are defined: 

‘Capital Gains Bonus Event’ means the sale or other 
disposition of the Property by the Landowner. 

‘Capital Expenditure’ means the aggregate of the 
capital expenditure undertaken on the Property, 
including the amounts of any minor and major capital 
works programs (such as improvements of the Property 
and refurbishment of the building and premises). 

‘Net Capital Expenditure’ means the amount of the 
Capital Expenditure less any applicable depreciation or 
amortisation costs relating to works undertaken. 

‘Net Sales Price’ means the sale price of the Property 
under a contract signed by the Landowner as the seller 
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(which may include the Company as the seller of the 
Business), less any adjustments, taxes, fees, legal costs 
and agents’ commissions payable by the Company and 
the Landowner in connection with its sale or disposition 
of the Property and otherwise in connection with the 
operation of the Business. 

‘Purchase Price’ means $13,719,854.” 

63 Evidence adduced at the hearing establishes that the amount of $13,719,854 

in the definition of “Purchase Price” exceeds the total amount paid by Peak 

Invest for the land at 11 Victoria Road, Parramatta and by RC One Pty Limited 

for the business of the Rose and Crown Hotel in 2014.  Evidence to the same 

effect was adduced in relation to the amounts specified in the definition of 

“Purchase Price” in the CGBF provisions of each other 2021 HM Agreement.  

That evidence did not explain how the amount of the “Purchase Price” in each 

of those definitions had been calculated but I accept the submissions made by 

senior counsel for the Marlow Group that the amount must be referable to the 

purchase of the relevant land and hotel because the amount is defined as the 

“Purchase Price” and materially exceeds the purchase price of the land in each 

instance.   

64 The obligations of “the Company” under clause 5.1 of the RC Agreement to pay 

“Fees … or reimbursements promptly in accordance with this Agreement” 

(emphasis added) do not extend to payment of the CGBF by reason of the 

specific provision in item 3(b) of Schedule 2 that the CGBF is payable by “the 

Landowner”. 

65 In addition to payment of the “Fees” set out in Schedule 2, the Marlow Group 

was entitled under clause 6.2 of the RC Agreement to be reimbursed by “the 

Company” for “all fees, costs, expenses, charges, fines, penalties and outlays 

… it properly and reasonably incurs in connection with the operation of the 

Business”.  

The issue 

66 There is no dispute that the Marlow Group is entitled to a CGBF calculated in 

accordance with each 2021 HM Agreement. 
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67 Taking into account all of the written and oral submissions, the issue in dispute 

comes down to whether, on the proper construction of the 2021 HM 

Agreements, the “sale price of the Property”, which forms the starting point for 

ascertaining the amount of the “Net Sales Price” for the purpose of calculating 

the CGBF:  

(a) means the sale price of the land where the relevant hotel building 

is located, as the Contradictors contend; or  

(b) means the sale price of that land plus the sale price of the 

business of the hotel operated from that land, as the Marlow 

Group contends.  

The applicable principles 

68 The principles applicable to the construction of commercial contracts are well 

established.   

69 As the majority of the High Court said in Electricity Generation Corporation v 

Woodside Energy Ltd:2 

“The meaning of the terms of a commercial contract is to be determined by 
what a reasonable businessperson would have understood those terms to 
mean. That approach is not unfamiliar. As reaffirmed, it will require 
consideration of the language used by the parties, the surrounding 
circumstances known to them and the commercial purpose or objects to be 
secured by the contract. Appreciation of the commercial purpose or objects is 
facilitated by an understanding ‘of the genesis of the transaction, the 
background, the context [and] the market in which the parties are operating’. 
As Arden LJ observed in Re Golden Key Ltd (in rec), unless a contrary intention 
is indicated, a court is entitled to approach the task of giving a commercial 
contract a businesslike interpretation on the assumption ‘that the parties … 
intended to produce a commercial result’. A commercial contract is to be 
construed so as to avoid it ‘making commercial nonsense or working 
commercial inconvenience’.” 

 
2 (2014) 251 CLR 640; [2014] HCA 7 at [35] (French CJ, Hayne, Crennan and Kiefel JJ) (citations 
omitted). See also Ecosse Property Holdings Pty Ltd v Gee Dee Nominees Pty Ltd (2017) 261 CLR 
544; [2017] HCA 12 at [16]-[17] (Kiefel, Bell and Gordon JJ). 
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70 In Cherry v Steele-Park,3 Leeming JA (with whom Gleeson and White JJA 

agreed) conducted an extensive review of relevant authority and concluded that 

it is not necessary to pass through an “ambiguity gateway” before regard may 

be had to surrounding circumstances when construing a contract.4  However, 

“[t]he starting point and the ending point of the construction of a written 

commercial contract is the language chosen by the parties to record their 

bargain” and so there is “limited scope for evidence of surrounding 

circumstances to detract from the contractual text”.5 

71 By way of illustration, Leeming JA referred6 to the following statement of 

Gleeson JA (with whom Basten and Meagher JJA agreed) in Newey v Westpac 

Banking Corporation:7 

“… there is no licence for ‘judicial rewriting’ of an agreement… The ability of 
courts to give commercial agreements a commercial and business-like 
interpretation is constrained by the language used by the parties. If, after 
considering the contract as a whole and the background circumstances known 
to both parties, a court concludes that the language of a contract is 
unambiguous, the Court must give effect to that language unless to do so would 
give the contract an absurd operation…” 

72 By way of further illustration, Leeming JA referred8 to the following statement of 

Bathurst CJ (with whom Macfarlan JA and Sackville AJA agreed) in McGrath v 

Sturesteps:9 

“[17] … Whilst it is correct in my opinion that context and the surrounding 
circumstances known to both parties can be taken into account (see Codelfa 
Construction Pty Ltd v State Rail Authority of New South Wales (1982) 149 
CLR 337 at 350, 352) even in cases where there is an absence of apparent 
ambiguity (Toll (FGCT) Pty Ltd v Alphapharm Pty Ltd [2004] HCA 52; (2004) 
219 CLR 165 at [40]; International Air Transport Association v Ansett Australia 
Holdings Ltd [2008] HCA 3; (2008) 234 CLR 151 at [8]; Park v Brothers [2005] 
HCA 73; (2005) 80 ALJR 317 at [39]; Franklins Pty Ltd v Metcash Trading Ltd 
[2009] NSWCA 407; (2009) 76 NSWLR 603 at [14], [63], [305]) that does not 
permit the Court to depart from the ordinary meaning of the words used by the 
parties merely because it regards the result as inconvenient or unjust: 

 
3 (2017) 96 NSWLR 548; [2017] NSWCA 295. 
4 Ibid at [71] and [77]-[85] (Leeming JA, Gleeson JA agreeing) and the authorities there referred to. 
5 Ibid at [72]-[73] and the authorities there referred to. 
6 Ibid at [73]. 
7 [2014] NSWCA 319 at [91]. 
8 (2017) 96 NSWLR 548; [2017] NSWCA 295 at [74]. 
9 (2011) 81 NSWLR 690; [2011] NSWCA 315 at [17]. 
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Australian Broadcasting Commission v Australasian Performing Right 
Association Ltd (1973) 129 CLR 99 at 109.” 

73 Leeming JA concluded (with the agreement of Gleeson and White JJA) that: 

 “The ultimate question is whether the written language of the contract, when 
considered in light of legitimately relevant surrounding circumstances, permits 
a constructional choice to be made between two different legal meanings.”10  

Considering relevant surrounding circumstances for the purpose of determining 

whether such a constructional choice is available is consistent with Mason J’s 

“true rule” in Codelfa Construction Pty Ltd v State Rail Authority of New South 

Wales11 because “to state that a legal text is ‘clear’ does no more than 

recognise that ‘there is nothing in the context which detracts from the ordinary 

literal meaning” and “[i]t therefore becomes clear that the notion that it may first 

be necessary to consider context when construing a contract is not inconsistent 

with Mason J’s true rule”.12 

74 The analysis in Cherry v Steele-Park and the other authorities referred to above 

was principally concerned with the contextual relevance of the surrounding 

circumstances known to both parties in the construction of commercial 

contracts.  It is uncontroversial that the language of the clause or part of a 

commercial contract that falls to be construed must be considered in the context 

of the surrounding words and the contract as a whole. 

75 Where the Court is satisfied to a high level of conviction that the literal meaning 

of the contractual words contains an absurdity or inconsistency and it is self-

evident what the objective intention is taken to have been, ordinary processes 

of contractual construction operate so that the absurd literal meaning is 

displaced by a legal meaning.  Historically, this has been referred to as 

“rectification by construction”, although that terminology is now eschewed in 

order to avoid confusion with the equitable doctrine of rectification.   In recent 

 
10 (2017) 96 NSWLR 548; [2017] NSWCA 295 at [75]. 
11 (1982) 149 CLR 337 at 352; [1982] HCA 24. 
12 WIN Corporation Pty Ltd v Nine Network Australis Pty Ltd (2016) 341 ALR 467; [2016] NSWCA 297 
at [59], cited by Leeming JA in Cherry v Steele-Park (2017) 96 NSWLR 548; [2017] NSWCA 295 at 
[84]. 
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cases, the Court of Appeal has stated that there is much to be said for the view 

that a “clear mistake” (as opposed to absurdity or inconsistency) is sufficient to 

engage the first limb.  However, the Court of Appeal has not yet found it 

necessary to determine whether a clear mistake falling short of absurdity or 

inconsistency will suffice: see James Adam Pty Ltd v Fobeza Pty Ltd.13 

Consideration and determination 

76 Having considered all of the parties’ written and oral submissions, I have 

determined that, on the proper construction of the 2021 HM Agreements, the 

words the “sale price of the Property” within the definition of the term “Net Sales 

Price” in item 3 of Schedule 2 means the sale price of the land at which the 

relevant hotel is located (including the hotel building affixed to the land) and 

does not include the sale price of the hotel business operated from that land by 

the relevant Operating Entity (being “the Company” referred to in the relevant 

2021 HM Agreement).   

77 The terms “Property” and “Hotel” are defined separately in the 2021 HM 

Agreements.   

78 As senior counsel for the Marlow Group submitted, the building comprising 

each hotel is a fixture that forms part of “the Property”.  That accounts for the 

description of the leased premises in the definition of “Lease” as “the Property 

(including the Hotel)”.  It also accounts for references to “the Hotel” in the 

provisions concerning the Marlow Group’s obligation to advise “the Company” 

(being the Operating Entity and the leaseholder under the Lease) and “the 

Landowner” in relation to “capital works opportunities for the Hotel”.   

79 However, as senior counsel for the Marlow Group acknowledged, the language 

used by the parties in the definition of “Hotel” – “the [name] Hotel, operated 

from the Property” – describes not just a building but something that is being 

operated, i.e. a business.     

 
13 (2020) 103 NSWLR 850; [2020] NSWCA 311 at [1]-[2] (Bell P, as the Chief Justice then was), [3] 
(Macfarlan JA) and [20], [33]-[34], [44], [55]-[56] (Leeming JA), and the authorities there referred to. 
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80 The “Property” is owned by “the Landowner” and leased by “the Company”.  

The “Hotel” is operated by “the Company” which utilises the “Services” provided 

by the “Hotel Manager”.   

81 The surrounding circumstances known to all parties when they entered into 

each of the 2021 HM Agreements were that: 

(a) the Marlow Group had been acting as “Hotel Manager” of each 

the relevant hotel prior to the relevant Operating Entity entering 

into administration;14 

(b) in addition to owning the relevant land, the “Landowner” owned 

the gaming machine entitlements in respect of the relevant hotel;  

(c) the relevant “Landowner” and “Operating Entity” went into 

administration, whereupon the agreement under which the 

Marlow Group had been acting as “Hotel Manager” was 

terminated;15  

(d) the relevant “Landowner” and “Operating Entity” had agreed 

(through the Administrators and the Receivers and Messrs 

Arnautovic and Vouris) that the land and hotel business would be 

marketed and sold together, as Mr McCabe deposed in his 

affidavit sworn on 23 June 2022;16 and 

(e) the amount of the “Purchase Price” specified in Item 3 of 

Schedule 2 of the relevant 2021 HM Agreement exceeded the 

aggregate amount that had been paid by the relevant 

“Landowner” and the relevant “Operating Entity” for the purchase 

 
14 See [9] above. 
15 See [10] above. 
16 See [11] above. 
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of the land and hotel business some years prior to entering into 

the relevant 2021 HM Agreement.17 

82 Contrary to the Marlow Group’s submission, the fact that the hotel is both a 

business and a building affixed to the land does not mean there is no relevant 

distinction between the land and the hotel business.  Nor does it mean that the 

term “Property”, which the parties have expressly defined by refence to the 

street address of the land, should be construed as including the hotel business.  

That is particularly so in circumstances where it is clear from the terms of the 

2021 HM Agreements that the land and the hotel business have different 

owners.  I accept the submission made by counsel for the Liquidators that the 

definition of “Property” cannot be rewritten in the manner suggested by the 

Marlow Group.  

83 Clause 5.3 of the 2021 HM Agreements provides for the sale of “the Property” 

and “the Hotel” as one package.  In my opinion, the word “Hotel” in that clause 

is clearly a reference to “the Company’s” business of operating the hotel.  It 

would not otherwise have been necessary to make provision for the sale of “the 

Property” and “the Hotel” as one package.  It was not necessary to obtain the 

agreement of “the Company” for the sale of “the Landowner’s” land including 

the hotel building affixed to it.   The fact that “Business” is a defined term does 

not detract from the construction of the word “Hotel” in clause 5.3 as meaning 

the hotel business.  The definition of “Business”, which is set out at [54] above, 

includes but is not limited to the hotel business.  The definition also extends to 

any other business activities as agreed between “the Company” and the Marlow 

Group, with the effect that the provisions of the 2021 HM Agreements would 

apply to any future business activities agreed to be undertaken by the Marlow 

Group for “the Company” that may extend beyond the management of the 

relevant hotel.   

84 The parties must be taken to have contemplated that “the Landowner” and “the 

Company” would be vendors in the transactions by which the land and the hotel 

 
17 See [63] above. 
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business were sold as one package.  The parties must also be taken to have 

contemplated that the price for the sale of the land and the hotel business would 

be apportioned between the two, with “the Landowner” receiving the price for 

the land and “the Company” receiving the price for the hotel business.  It was 

in the context of the intended package sale provided for in clause 5.3 that the 

parties defined the “Capital Gains Bonus Event” in item 3 of Schedule 2 by 

reference to the sale of “the Property” only.  The parties defined the “Net Sales 

Price” used to calculate the CGBF as the sale price of “the Property” only “under 

a contract signed by the Landowner as the seller” and imposed on “the 

Landowner” alone the obligation to pay the CGBF. 

85 In my opinion, the reasonable businessperson in the position of the parties 

would understand the critical words in the “Net Sales Price” definition (“the sale 

price of the Property under a contract signed by the Landowner as the seller”), 

read in the context of the 2021 HM Agreements as a whole, as meaning the 

sale price of the land (including the hotel building affixed to the land) that was 

payable to “the Landowner”.  The reasonable businessperson would not have 

understood those words as including the sale price payable to “the Company” 

for its hotel business sold together with the land and hotel building.  That is a 

construction that strains against the ordinary meaning of the words, including 

the words used to define the terms “Property” and “Hotel”.   

86 As counsel for the Contradictors submitted, the words in parentheses in the 

definition of “Net Sales Price” – “(which may include the Company as the seller 

of the Business)” – do not support a different construction of that definition.  

Those words merely reflect the possibility that the land and hotel building will 

be sold as one package together with the hotel business as contemplated by 

clause 5.3, with “the Company” being a necessary party to the sale contract as 

the seller of that business and “the Landowner” being a necessary party as the 

seller of the land.   

87 The amounts to be deducted from “the sale price of the Property” in order to 

reach the “Net Sales Price” are adjustments, taxes, fees, legal costs and 

agents’ commissions “payable by the Company and the Landowner in 



31 
 

connection with its sale or disposition of the Property and otherwise in 

connection with the operation of the Business” (emphasis added).   

88 The Marlow Group submitted that the emphasised words support the 

construction of the “Net Sales Price” as including the price of the hotel business 

because there would otherwise be “no reason for it to be reduced by matters 

relating to the business”. The substance of the Marlow Group’s submission was 

that the words “the sale price of the Property” were an absurdity or 

inconsistency with the emphasised words and that this should be rectified in the 

process of construction by reading the “Net Sales Price” definition as if it 

included the sale price of the hotel business.   

89 I reject that submission, which obfuscated that this would involve reading into 

the “Net Sales Price” definition the additional words “the sale price of the 

Property plus the sale price of the Business”, notwithstanding that the parties 

have chosen language which specifies that the sale price is to be ascertained 

by reference to “a contract signed by the Landowner as the seller” and have 

provided for the CGBF to paid wholly by “the Landowner”.   

90 There is an obvious inconsistency within the “Net Sales Price” definition, but it 

lies in the inclusion of the reference to “the Company” in the phrase “payable 

by the Company and the Landowner in connection with its sale or disposition 

of the Property and otherwise in connection with the operation of the Business”.  

The inclusion of “the Company” is inconsistent with the grammar of that phrase 

(“its sale”) and with the fact that the words do not cover adjustments, taxes, 

fees, legal costs and agents’ commissions payable in connection with the sale 

of the hotel business as opposed to the operation of that business. 

91 I am satisfied with the requisite high degree of conviction as to the existence of 

that inconsistency and as to what the objective intention is taken to have been.  

In my opinion, the reasonable businessperson would understand the reference 

to adjustments, etc, “payable … in connection with the operation of the 

Business” as capturing any and all adjustments, taxes, fees, legal costs and 

commissions payable by “the Landowner” upon the sale of the land that are not 
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directly referable to the sale of the land but that are connected with the hotel 

business that has been operated from the land.  The reasonable 

businessperson, knowing that “the Landowner” owned the land and gaming 

machine entitlements, would understand these adjustments as potentially 

including any amounts payable by “the Landowner” in respect of any gaming 

machine tax referable to the gaming activities connected with the hotel business 

operated on the land. 

92 Even if I had not identified the inconsistency and self-evident objective intention 

of the parties referred to at [90]-[91] above, I would not have been satisfied with 

the requisite degree of conviction that the legal meaning of the “Net Sales Price” 

definition for which the Marlow Group contends is self-evident.  There is no 

rational basis for imputing to the parties an intention that “the Landowner” would 

be solely responsible for the payment of a CGBF calculated as including an 

amount referable to the sale price of the Operating Entity’s hotel business. 

93 In circumstances where the parties expressly agreed that the 2021 HM 

Agreements entirely replaced, superseded and extinguished their previous 

hotel management agreements (which had been terminated in any event),18 the 

terms of those earlier agreements do not represent the genesis of the 

transaction recorded in the 2021 HM Agreements.  Rather, the genesis of the 

2021 HM Agreements was the parties’ decision recorded in Recital B and 

clause 16.2 to enter into a new agreement that would embody their entire 

agreement and supersede and extinguish their previous agreements.  The 

terms of the previous agreements referred to at [9] above do not inform the 

construction of the 2021 HM Agreements in accordance with the principles 

summarised at [68]-[74] above.  That observation applies with even greater 

force to agreements that had been entered into as early as 2014 and had been 

replaced by the previous agreements which had then been replaced by the 

2021 HM Agreements.  I reject the submissions made by the Marlow Group to 

the contrary.    

 
18 See [48]-[50] above. 
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94 The Marlow Group’s submissions emphasised that the parties have provided 

for the CGBF to be calculated as a percentage of the amount by which the sale 

price of “the Property” exceeds “the Purchase Price”, with “the Purchase Price” 

being something more than the aggregate amount that “the Landowner” and 

“the Company” had paid for the land and the hotel business.  It was submitted 

that this supported a construction of the words “the sale price of the Property” 

in the definition of “Net Sales Price” as including the sale price of the hotel 

business.  Given the plain meaning of the words “the sale price of the Property” 

and the omission of any express reference to the sale price of “the Hotel” or 

“the Business”, that submission essentially relied on the proposition that it 

would be an absurd outcome or commercial nonsense if the CGBF were to be 

calculated by reference to the sale price of the land only.  This was said to be 

an outcome that would deprive the Marlow Group of any bonus fee reflecting 

the increase in the value of the hotel business achieved by reason of its 

management of the relevant hotel.   

95 I do not consider that such an outcome is absurd or uncommercial and I reject 

the Marlow Group’s submissions referred to above.  It is clear from the terms 

of the 2021 HM Agreements that the Marlow Group managed the hotels at the 

expense of the Operating Entities.  It will be recalled that each Operating Entity 

(“the Company”) was obliged to reimburse the Marlow Group for the fees, costs, 

expenses and other outlays reasonably incurred by the Marlow Group.19  After 

being reimbursed for those expenses, the Marlow Group was entitled to its 

“Base Fee” (which was not subject to any conditions) and an additional “Bonus 

Fee” if the hotel business achieved a net income above the stipulated 

“Preferred Return”.  Those fees were payable by the relevant Operating Entity.  

On my construction of the CGBF provisions, the Marlow Group was also entitled 

to an additional bonus payable by “the Landowner” if the value of the land 

increased to such an extent that the land alone was sold for a sum in excess of 

the aggregate amount that had been paid by “the Landowner” and the relevant 

Operating Entity to acquire the relevant land and hotel business (respectively).  

There is nothing absurd or uncommercial about the “the Landowner” not being 

 
19 See [65] above. 
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required to pay to the Marlow Group a percentage of any increase in the value 

of the Operating Entity’s hotel business, particularly in circumstances where the 

hotel business has been managed by the Marlow Group at the Operating 

Entity’s expense in consideration for the “Base Fee” and (where applicable) the 

“Bonus Fee” paid to the Marlow Group by the Operating Entity.  In substance, 

the Marlow Group seeks a judicial re-writing of the 2021 HM Agreements to 

overcome the language that the parties chose to record their agreement at the 

time so as to achieve an outcome that the Marlow Group considers to be more 

convenient and “fair”.  The Court is not permitted to engage in such an exercise. 

Conclusion 

96 For those reasons, the Court will not make declarations in the terms sought in 

in prayers 2 to 3C of the second further amended interlocutory process referred 

to at [39].  Counsel for the Liquidators submitted at the hearing on 8 September 

2022 that, in that event, the Court should make declarations as to the proper 

construction of the CGBF provisions of the 2021 HM Agreements rather than 

simply dismissing prayers 2 to 3C of the second further amended interlocutory 

process.  The Court will therefore make a declaration in relation to each of the 

2021 HM Agreements to the effect that, on the proper construction of the 

agreement, the words, “sale price of the Property under a contract signed by 

the Landowner as the seller (which may include the Company as the seller of 

the Business)” within the definition of the term “Net Sales Price” in item 3 of 

Schedule 2 mean the sale price of the land referred to in the definition of 

“Property” (including the hotel building constructed on that land) and do not 

include the sale price of the hotel business operated from that land.   

97 The evidence that was adduced by the parties does not permit the Court to 

make any declaration as to the amount payable to the Marlow Group in respect 

of the CGBF under each 2021 HM Agreement so construed.  That is because 

the contracts for sale of land and business referred to at [19]-[20] above were 

not tendered, Mr McCabe’s evidence about the apportionment of the purchase 

price payable by the purchaser under those contracts does not stipulate the 

price for the land alone (as opposed to the land plus gaming machine 
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entitlements), gaming machine entitlements are not included in the definition of 

“Property” in the 2021 HM Agreements and no party made any submission to 

the effect that gaming machine entitlements were part of the land comprising 

the “Property” as a matter of law. 

Remuneration 

Applicable principles 

98 The Receivers are entitled to such remuneration as may be fixed by the Court: 

Uniform Civil Procedure Rules 2005 (NSW), r 26.4. The Court’s inherent 

equitable jurisdiction to allow a trustee remuneration, costs and expenses out 

of trust assets extends to the Receivers who have been controlling the Trust 

assets and to the Administrators and Liquidators who, for practical purposes, 

have been controlling each of the four Companies whose sole business has 

been to act as trustee of the relevant Trust:  Re North Food Catering Pty Ltd;20 

Re IMF Global Australia Ltd (in liq) (No. 2).21  

99 As counsel for the Liquidators submitted, the principles applicable to the 

inherent equitable jurisdiction referred to above are those summarised in In the 

matter of BBY Ltd (receivers and mgrs. apptd) (in liq):22 

“52    The Court’s approach when exercising its inherent equitable jurisdiction 
to allow remuneration out of trust assets in connection with the administration 
of a trust fund is described in In the matter of Houben Marine Pty Ltd 
(in liq) [2018] NSWSC 745 at [20]-[21], where I said: 

[20]    In allowing remuneration to the liquidator, the Court treats the 
work done in administering the trust as an incident of the liquidation, 
and approaches the application for remuneration as analogous to one 
by an official liquidator for approval of remuneration: Alphena Pty Ltd 
(in liq) v PS Securities Pty Ltd (ACN 141 021 445) (as trustee of the 
Joseph Family Trust) [2013] NSWSC 447; (2013) 94 ACSR 160 at [53], 
[63]-[64]. Accordingly, regard may be had, by analogy, to the factors 
listed in the now repealed s 473(10) of the Corporations Act (which 
continues to apply to the administration of Houben by reason of the 
transitional provisions in the Corporations Act, s 1581(1)). 

[21]    The essential question which arises on the present application, 
as arises under the applicable provisions of the Corporations Act with 

 
20 [2014] NSWSC 77 at [9] (Brereton J, as his Honour then was).  
21 [2012] NSWSC 1426 at [55] (Black J). 
22 [2021] NSWSC 1299 at [52]-[59] (Gleeson J). 
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respect to court appointed liquidators, is whether the remuneration of 
which approval is sought is ‘reasonable’: Sanderson, as liquidator of 
Sakr Nominees Pty Ltd (in liq) v Sakr [2017] NSWCA 38 (Sakr). 

53    The essential task of the Court, constituted by a judge, when asked to 
approve remuneration of a liquidator is encapsulated in the statement by 
Barrett J in Re Anderson Group Pty Ltd [2002] NSWSC 764; (2002) 20 ACLC 
1607 at [12]: 

In the ordinary course, the process of determination comes down 
essentially to ensuring that the work upon which the claim was based 
was work undertaken in the due course of administration and that the 
amount claimed for having done that work is a fair and reasonable 
reward for it. 

54    That proposition was repeated by the Court of Appeal in Sanderson 
as Liquidator of Sakr Nominees Pty Ltd (in liq) v Sakr (2017) 93 NSWLR 459; 
[2017] NSWCA 38 (Sakr) at [69]-[72], where Bathurst CJ (the other members 
of the Court agreeing) said that the essential task of the Court is to allow 
reasonable remuneration. 

55    As explained in Re Houben Marine at [23]-[25], several of the 
propositions in Sakr have relevance, by analogy, to an application such as the 
present for approval of a liquidator’s remuneration out of the assets of a trust 
of which the company in liquidation is a trustee. 

56    First, the onus is on the liquidator to establish that the remuneration 
claimed is reasonable. It is the function of the Court to determine the 
remuneration by considering the material provided and by bringing an 
independent mind to the relevant issues: Sakr at [54]. 

57    Second, the question of proportionality – in terms of work done as 
compared with the size of the property the subject of the administration or the 
benefit to be obtained from the work – is an important consideration in 
determining reasonableness: Templeton v Australian Securities and 
Investments Commission [2015] FCAFC 137 at [32]; (2015) 108 ACSR 545. 
The work done must be proportionate to the difficulty and importance of the 
task in the context in which it needs to be 
performed: Templeton citing McLure JA in Conlan (as liquidator of Rowena 
Nominees Pty Ltd) v Adams [2008] WASCA 61; (2008) 65 ACSR 521 at [47]. 
This is what is encompassed in assessing the value of the services 
rendered: Sakr at [55]. 

58    Third, the mere fact that the work performed does not lead to 
augmentation of the funds available for distribution does not mean that the 
liquidator is not entitled to be remunerated for it. Provided it was reasonable to 
carry out the work and the amount charged is reasonable, there is no reason a 
liquidator should not recover remuneration for undertaking such work: Sakr at 
[57]-[58]. 

59   Counsel for the liquidators submitted that the present applications are 
analogous to one by a liquidator for approval of remuneration and that the Court 
may have regard to the factors listed in the statute for approval of the 
liquidators’ remuneration. So much can be accepted insofar as the factors in s 
60-12 of the Insolvency Practice Schedule, being Schedule 2 to 
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the Corporations Act, may be taken as an indication of the types of 
considerations that inform the question of reasonableness in the present 
case…” 

Notice of application for remuneration 

100 Evidence was adduced at the hearing of the second further amended 

interlocutory process that the Liquidators’ firm issued circulars to the creditors 

of each of the Companies and the unitholders of each of the Trusts on 24 June 

2022 and 19 August 2022 attaching or containing a link to the interlocutory 

process and amended interlocutory process together with Mr McCabe’s 

affidavits sworn on 23 June 2022 and 12 August 2022. 

101 The further amended interlocutory process and the second further amended 

interlocutory process did not amend the orders sought in relation to the 

remuneration of the Administrators, Liquidators and Receivers.  Mr McCabe’s 

affidavit sworn on 1 September 2022 was not relevant to the remuneration 

application. 

102 Evidence was adduced at the hearing of the second further amended 

interlocutory process that the Liquidators’ firm had not received any objection 

or substantive enquiry concerning the remuneration application from any 

creditor or unitholder. 

103 The creditors comprising the Contradictors did not seek to be heard in 

opposition to the remuneration application. 

Evidence 

104 Mr McCabe has given detailed evidence in his affidavit sworn on 23 June 2022 

in relation to the work done by the Receivers, Administrators and Liquidators, 

the manner in which that work has been performed (including the identity and 

level of experience of the personnel who performed and supervised that work) 

and the hourly rates applied to that work which form the basis of the amounts 

of remuneration now claimed.   
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105 Mr McCabe has deposed that there has been a substantial overlap in the duties 

and responsibilities of the Administrators and Liquidators on the one hand and 

the Receivers on the other hand.  Mr McCabe has described the fees, expenses 

and remuneration of the Administrators, Liquidators and Receivers as having 

been incurred in obtaining, caring for, preserving and realising what he 

describes as the “Hotel Assets”, being the land and gaming machine 

entitlements in respect of each of the four hotels, and attending to statutory 

tasks.   

106 Notwithstanding the overlap, remuneration was separately recorded for each of 

the four Companies under separate reporting codes for the Administration, 

Liquidation and Receivership.  Where common work was done for the four 

Companies (e.g. reporting to creditors and convening concurrent meetings of 

creditors), the time spent on the work was apportioned equally between the four 

Companies and/or the four Hotel Assets.  

107 Mr McCabe has deposed that the steps taken to realise the Hotel Assets has 

been a complex and time-consuming process.  Mr McCabe has described the 

work as including:  

(a)  the application to the Court for the appointment of the 

Administrators as receivers of the Hotel Assets, after assessing 

the operational and financial position of the Companies and 

conducting their preliminary investigations into the affairs of the 

Companies.  I note that the application was opposed by certain 

unitholders who preferred to appoint replacement trustees to the 

Trusts and who commenced separate proceedings seeking that 

relief.  The Administrators were also involved in those 

proceedings and successfully opposed the application for the 

appointment of replacement trustees; 

(b) undertaking tender processes for the appointment of a marketing 

agent for the Hotel Assets; 
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(c) obtaining valuation and marketing advice in relation to the sale of 

the Hotel Assets; 

(d) liaising with the secured creditor and securing its initial and 

continuing support for the sale process for the Hotel Assets, 

including consenting to an extension of time for the secured 

creditor to enforce its security interests over the Companies’ 

property (which ultimately did not occur); 

(e) liaising with the Deed Administrators of the Operating Entities in 

relation to the sale of the Hotel Assets, including developing the 

Landlord DOCA proposal that was ultimately not accepted by the 

Operating Entities as referred to at [15] above; 

(f) preparing an information memorandum and establishing a data 

room for the sale of the Rose and Crown Hotel and Corrimal Hotel 

in the tranche one marketing campaign and engaging with over 

100 parties interested in those hotels, including approximately 12 

parties who ultimately submitted expressions of interest which the 

Receivers then reviewed before entering into contracts with the 

successful purchasers as referred to at [19] above; 

(g) preparing an information memorandum and establishing a data 

room for the sale of the Crown Hotel and North Nowra Tavern in 

the tranche two marketing campaign and engaging with over 100 

parties interested in those hotels, including approximately 15 

parties who ultimately submitted expressions of interest which the 

Receivers then reviewed before entering into contracts with the 

successful purchasers as referred to at [20] above; 

(h) issuing regular correspondence and updates to unitholders 

andattending to voluminous enquires from unitholders in relation 

to the sale of the Hotel Assets and other matters; 
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(i) adjudicating creditors’ proofs of debt and obtaining and 

considering legal advice in relation to the Marlow Group Claims; 

and 

(j) preparing the applications that are now the subject of the second 

further amended interlocutory process (insofar as that work was 

done in the period up to 5 June 2022). 

108 Mr McCabe has deposed that tasks were allocated to particular staff members 

and/or handled by him and Mr Hayes personally depending on the perceived 

complexity of the task and the level of experience required by the task.  

Mr McCabe has also adduced evidence of a detailed file note setting out the 

manner in which different tasks were undertaken.  I have reviewed that file note 

and am satisfied that the work described in it was properly carried out in the 

course of the administration, liquidation and receivership with an appropriate 

approach to resourcing and delegation.  By way of example, the sale campaign 

for the Hotel Assets was managed by two partners with the assistance of a 

senior analyst.  By contrast, the adjudication of creditor claims was managed 

by a manager with the assistance of a senior analyst and oversight by a partner.  

Whilst work was delegated, this appears to have been done in an efficient 

manner that would have retained knowledge of the matter within a relatively 

small team of personnel working on the matter.  There is evidence that all of 

the work for the administration and liquidation of each of the Companies was 

undertaken by the same seven to nine people, comprising two partners (being 

Messrs McCabe and Hayes), two managers, one assistant manager, two senior 

analysts and one support person (noting that a different support person worked 

on the administration and the liquidation). The same team worked on the 

receivership, supplemented by one additional partner. 
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109 The total amount of remuneration claimed is $993,922.50.  That total amount 

is broken down between the four Companies and Trusts and is further broken 

down to differentiate between work performed by the Administrators prior to and 

after their appointment as Receivers, work performed by the Liquidators and 

work performed by the Receivers.  That breakdown is set out in the following 

table included in Mr McCabe’s affidavit sworn on 23 June 2022: 

 

110 The remuneration amounts in the “Approved” column in the table above are 

amounts that the second concurrent meeting of creditors of the Companies 

resolved to approve on 30 December 2021 in respect of the remuneration of 

the Administrators and the Liquidators.  It was not open to the creditors to make 

any resolution in relation to the Receivers’ remuneration. 

111 Mr McCabe has deposed that the remuneration amounts in the table above 

have been calculated on a time costed basis in accordance with the time 

actually spent working on the matter as recorded by staff in the firm’s 

computerised system.  He considered time-based charging to be the most 

appropriate basis for calculating remuneration because the nature and extent 

of the work that would be required of the Administrators, Liquidators and 

Receivers was inherently uncertain.  Mr McCabe has deposed that the firm’s 

time records accurately reflect and describe the work carried out by the 

Administrators, Liquidators and Receivers. 
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112 The hourly rates charged range from $580 per hour for partners to $155 per 

hour for support personnel.  Mr McCabe has given evidence that these rates 

represented a discount to his firm’s standard hourly rates.  I accept Mr 

McCabe’s evidence that the hourly rates charged are comparable to rates 

charged by other insolvency practitioners in the market.   

113 Mr McCabe has deposed that, based on his review of the time records, the total 

time costs incurred, his knowledge of the work involved and his experience as 

a liquidator, he believes that all of the work done was reasonably necessary 

and properly performed by appropriately qualified people, the work was 

performed in an efficient and timely manner and the remuneration claimed is 

fair and reasonable having regard to all relevant circumstances.  

114 The breakdown of remuneration in the table at [109] above is reflected in the 

terms of the orders sought for remuneration in respect of each Company and 

Trust, save that the two categories for work performed by the Administrators 

prior to and after their appointment as Receivers are conflated into one 

category. 

115 The total remuneration sought in relation to each Company and the Trust of 

which it is the trustee is: 

(a) the sum of $288.297.50 plus GST in respect of the administration 

and liquidation of Peak Invest and the receivership of the assets 

of the Peak Unit Trust; 

(b) the sum of $261,406.00 plus GST in respect of the administration 

and liquidation of Five Islands and the receivership of the assets 

of the Five Islands Investment Unit Trust; 

(c) the sum of $221,342.50 plus GST in respect of the administration 

and liquidation of Surry Hills and the receivership of the assets of 

the Surry Hills Pub Unit Trust; and 
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(d) the sum of $222,876.50 plus GST in respect of the administration 

and liquidation of Four by Four and the receivership of the assets 

of the Four by Four Investments Trust. 

Conclusion 

116 On the basis of all of the evidence referred to above and my broad review of 

the computerised time records referred to in Mr McCabe’s 23 June 2022 

affidavit and tendered at the hearing on 8 September 2022, I am satisfied that 

the work done by Messrs Hayes and McCabe in their capacities as 

Administrators, Receivers and Liquidators during the period up to 5 June 2022 

is work that was properly done in the due course of the receivership and/or the 

external administration, that the time taken and the amount charged for the 

work are proportionate to the complexity of the tasks and that the amount of 

remuneration claimed is a fair and reasonable reward for that work, both 

considered on a global level looking at the four Companies and Trusts as a 

whole and considered separately in respect of each Company and each Trust.   

I note that the amount of remuneration claimed in respect of each Company 

and the corresponding Trust represents a relatively small proportion of the 

value of the assets realised by that work for the benefit of creditors and 

unitholders. 

117 Orders will therefore be made in terms of prayers 4, 6, 8 and 10 of the second 

further amended interlocutory process in relation to the remuneration of the 

Administrators, Liquidators and Receivers in respect each of the four 

Companies and Trusts. 

118 In prayers 5, 7, 9 and 11 of the second further amended interlocutory process, 

Messrs McCabe and Hayes sought orders that their remuneration in the 

amounts fixed by the Court, together with their costs and expenses, be paid out 

of the assets of the four Trusts.  Subject to one qualification, those orders are 

appropriate in circumstances where each Company’s sole business was 

conducted as trustee of the relevant Trust and the Company held no assets 

other than Trust assets.   
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119 The qualification is that, insofar as those orders relate to costs and expenses, 

they will be limited to reasonable costs and expenses properly incurred.  No 

evidence was adduced in relation to the nature or quantum of the costs and 

expenses, although I would infer that they would include legal costs, valuation 

fees and marketing fees.   It will be a matter for Messrs McCabe and Hayes to 

scrutinise the costs and expenses to ensure that they have been properly 

incurred and are reasonable in amount before paying them out of the assets of 

the relevant Trust. 

Costs 

120 The Contradictors’ contentions in relation to the proper construction of the 

CGBF provisions of the 2021 HM Agreements have been accepted.  It is 

appropriate that there be an order that their reasonable costs of and incidental 

to the hearings on 8 and 26 September 2022 be paid out of the assets of the 

Trusts on the ordinary basis, as agreed or assessed. 

121 Senior counsel for the Marlow Group indicated at the hearing on 8 September 

2022 that they would not be seeking an order for costs in their favour, 

irrespective of the outcome of the issues concerning the Marlow Group Claims. 

122 It is appropriate that the Liquidators’ reasonable costs of and incidental to the 

hearings on 8 and 26 September 2022 be paid out of the assets of the Trusts. 

Orders 

123 The parties are to bring in short minutes of order giving effect to these reasons 

within 7 days. 

********** 
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JUDGMENT 

Introduction 

1 These reasons concern an application by the liquidators of four companies for 

declarations concerning the proper construction of certain contracts entered 

into by the four companies.  For the reasons that follow, the terms of the 

declarations sought by the liquidators do not reflect the proper construction of 

the relevant contracts and declarations to the contrary effect will be made. 

2 The four companies in liquidation operated solely as the trustees of four unit 

trusts.  The liquidators also seek orders fixing their remuneration in their 

capacity as administrators and liquidators of the companies and receivers of 

the assets that were held by the companies as trustee.  For the reasons that 

follow, the remuneration claimed by the administrators, liquidators and 

receivers is a fair and reasonable reward for work properly done in the course 

of the administration, liquidation and receivership and orders will be made in 

the terms sought. 

Background 

3 The following matters are drawn from the affidavits of one of the liquidators, Mr 

McCabe, sworn on 7 December 2021, 23 June 2022, 12 August 2022 and 1 

September 2022, together with copies of hotel management agreements and 

other relevant contracts that were tendered at the hearing on 8 September 

2022. 

4 Each of the four companies in liquidation (in its capacity as trustee of the 

relevant unit trust) owned a parcel of land on which a hotel was situated and 

gaming machine entitlements used at the hotel. Each hotel was operated by a 

separate company.  The four companies, unit trusts and hotels and operating 

entities are: 
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Company in 
liquidation 

Unit trust  

Number of units on 
issue and number of 
unitholders as 
determined by 
Administrators / 
Liquidators  

Land  

Hotel  

Operating entity prior 
to Receivers’ sale 

Peak Invest Pty Ltd (in 

liq) (Peak Invest) 

Peak Unit Trust 

636 units on issue  

21 unitholders  

11 Victoria Road, 

Parramatta 

Rose and Crown Hotel, 

formerly operated by 

RC One Pty Ltd 

(subject to deed of 

company arrangement) 

Five Islands Invest Pty 

Ltd (in liq) (Five 

Islands) 

Five Islands Investment 

Unit Trust 

555 units on issue  

20 unitholders  

268 Princes Highway, 

Corrimal 

Corrimal Hotel, formerly 

operated by Corrimal 

Pub Pty Ltd (subject to 

deed of company 

arrangement) 

Surry Hills Pub Invest 

Pty Ltd (in liq) (Surry 

Hills) 

Surry Hills Pub Unit 

Trust 

1267 units on issue  

20 unitholders  

587 Crown Street, 

Surry Hills 

Crown Hotel, operated 

by Surry Hills Pub Pty 
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Ltd (subject to deed of 

company arrangement) 

Four by Four 

Investments Pty Ltd (in 

liq) (Four by Four) 

Four by Four 

Investments Trust 

7,000,000 units on 

issue  

One unitholder (as 

trustee for another trust)  

82 Page Avenue, North 

Nowra 

North Nowra Tavern, 

formerly operated by 

North Nowra Pub 

Trading Pty Ltd (subject 

to deed of company 

arrangement) 

5 Mr Joseph Hayes and Mr Andrew McCabe were appointed as joint and several 

administrators of Peak Invest, Five Islands, Surry Hills and Four by Four 

(collectively, the Companies) on 24 November 2021 following a resolution of 

the sole director of the Companies, Mr Damien Kelly, pursuant to s 436A of the 

Corporations Act 2001 (Cth).   

6 The investigations undertaken by Messrs Hayes and McCabe following their 

appointment as administrators established that each of the Companies 

operated and carried on business solely in its capacity as trustee of the relevant 

unit trust as referred to above at [2].   

7 The Court made orders on 22 December 2021 appointing Messrs Hayes and 

McCabe as receivers and managers of the property, assets and undertaking of 

each of the four unit trusts referred to above (collectively, the Trusts), with 

powers including a power of sale but subject to a requirement that the receivers 
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and managers not distribute the proceeds of sale without further order or 

direction of the Court.1   

8 On 23 December 2021, Mr Sule Arnautovic and Mr John Vouris were appointed 

as joint and several administrators of each of the four operating entities referred 

to in the table above (collectively, the Operating Entities) pursuant to s 436A 

of the Corporations Act.  

9 At the time of the appointment of Messrs Arnautovic and Vouris, the following 

hotel management agreements were on foot in respect of the four hotels 

referred to in the table above: 

(a) in relation to the Rose and Crown Hotel, a hotel management 

agreement dated 9 January 2019 between RC One Pty Ltd 

(defined as “the Company”), Peak Invest (defined as “the 

Landowner”), Pub Invest Pty Ltd, J&P Marlow (No. 2) Pty Ltd and 

Blue Marlin Pty Ltd;  

(b) in relation to the Corrimal Hotel, a hotel management agreement 

dated 1 July 2019 between Corrimal Pub Pty Ltd (defined as “the 

Company”), Five Islands (defined as “the Landowner”), Pub 

Invest Pty Ltd, J&P Marlow (No. 2) Pty Ltd and Blue Marlin Pty 

Ltd;  

(c) in relation to the Crown Hotel, a hotel management agreement 

dated 1 July 2019 between Surry Hills Pub Pty Ltd (defined as 

“the Company”), Surry Hills (defined as “the Landowner”), Pub 

Invest Pty Ltd, J&P Marlow (No. 2) Pty Ltd and Blue Marlin Pty 

Ltd; and 

(d) in relation to the North Nowra Tavern, a hotel management 

agreement dated 17 July 2020 between North Nowra Pub Trading 

 
1  In the matter of Peak Invest Pty Ltd (admins apptd); Five Islands Invest Pty Ltd (admins apptd); Surry 
Hills Pub Invest Pty Ltd (admins apptd) and Four by Four Investments Pty Ltd (admins apptd) [2021] 
NSWSC 1714. 



8 
 

Pty Ltd (defined as “the Operations Company” but referred to 

throughout the agreement as “the Company”), Four by Four 

(defined as “the Landowner”), Pub Invest Pty Ltd, J&P Marlow 

(No. 2) Pty Ltd and Blue Marlin Pty Ltd.  

10 Pursuant to each of those four agreements, J&P Marlow (No. 2) Pty Ltd and 

Blue Marlin Pty Ltd (collectively, the Marlow Group) were appointed as “the 

Hotel Manager” to provide specified “Services” in relation to the relevant hotel 

in consideration for payment of the “Fees” set out in Schedule 2 to the 

agreement, being a “Base Fee”, a “Bonus Fee” and a “Capital Gains Bonus 

Fee”.  Clause 14.1 of each of the four agreements provided that the agreement 

will terminate on (relevantly) the date on which “the Company” has an 

administrator appointed.  The four agreements were therefore terminated on 23 

December 2021 upon the appointment of Messrs Arnautovic and Vouris as joint 

and several administrators of each of the four Operating Entities. 

11 In his affidavit sworn on 23 June 2022, Mr McCabe deposed that on 24 

December 2021, he and Mr Hayes (in their capacity as receivers of the assets 

of the Trusts) secured the support of Messrs Arnautovic and Vouris to market 

and sell the land together with the business for each of the four hotels.   

12 On 28 December 2021, the following hotel management agreements were 

entered into (collectively, the 2021 HM Agreements): 

(a) in relation to the Rose and Crown Hotel, a hotel management 

agreement between RC One Pty Ltd (administrators appointed) 

(defined as “the Company”), Peak Invest (administrators 

appointed) as trustee for the Peak Unit Trust (defined as “the 

Landowner”) and the Marlow Group;  

(b) in relation to the Corrimal Hotel, a hotel management agreement 

between Corrimal Pub Pty Ltd (administrators appointed) (defined 

as “the Company”), Five Islands (administrators appointed) as 
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trustee for the Five Islands Investment Unit Trust (defined as “the 

Landowner”) and the Marlow Group;  

(c) in relation to the Crown Hotel, a hotel management agreement 

between Surry Hills Pub Pty Ltd (administrators appointed) 

(defined as “the Company”), Surry Hills (administrators 

appointed) as trustee for the Surry Hills Pub Unit Trust (defined 

as “the Landowner”) and the Marlow Group; and 

(d) in relation to the North Nowra Tavern, a hotel management 

agreement between North Nowra Pub Trading Pty Ltd 

(administrators appointed) (defined as the Company”), Four by 

Four (administrators appointed) as trustee for the Four by Four 

Investments Trust (defined as “the Landowner”) and the Marlow 

Group. 

13 Pursuant to each of the 2021 HM Agreements, the Marlow Group entities were 

appointed as “the Hotel Manager” to provide specified “Services” in relation to 

the relevant hotel in consideration for payment of the “Fees” set out in Schedule 

2 to the agreement, being a “Base Fee”, a “Bonus Fee” and a “Capital Gains 

Bonus Fee”. Clause 5.3 of each agreement provided that “[t]he Company and 

the Landowner agree to sell both the Property and the Hotel as one package 

and as a going concern”.   

14 On 31 December 2021, the second meeting of creditors of the Companies (held 

concurrently) resolved to wind up each of the Companies.  Messrs Hayes and 

McCabe were appointed as joint and several liquidators.   

15 The Liquidators’ and Receivers’ investigations revealed that Five Islands is a 

creditor of the Operating Entity Corrimal Pub Pty Ltd in the amount of 

$3,511,797 and Surry Hills is a creditor of the Operating Entity Surry Hills Pub 

Pty Ltd in the amount of $5,831,374.  In light of this and the complexities 

involved in selling the Companies’ land together with the Operating Entities’ 

hotel businesses together, the Receivers (on behalf of the Companies) 
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submitted to the Deed Administrators on 17 January 2022 a proposal for a deed 

of company arrangement in respect of the Operating Entities for consideration 

by the creditors of the Operating Entities (the Landlord DOCA).  The features 

of the Landlord DOCA included effectively pooling the assets of each Company 

and Operating Entity associated with each particular hotel so as to remove any 

potential uncertainty by interested purchasers during the sale process and to 

avoid any dispute about the apportionment of the sale proceeds.   

16 The Landlord DOCA was not accepted by the creditors of the Operating 

Entities, who resolved on 9 February 2022 to enter into a different DOCA that 

did not provide for pooling of the assets of each Company and Operating Entity.   

Messrs Arnautovic and Vouris became the deed administrators under that 

DOCA, which was executed on 28 February 2022 (the Deed Administrators). 

17 In these reasons, I refer to Messrs Hayes and McCabe as the Receivers, 

Administrators or the Liquidators as appropriate to the context. 

18 The four properties and hotels were sold in a marketing campaign conducted 

in two tranches, with each tranche involving the sale of one city hotel and one 

regional hotel. 

19 Tranche one involved a five week marketing campaign that commenced on 25 

January 2022.  Mr McCabe has deposed that, following that campaign, the 

Receivers exchanged contracts on 6 March 2022: 

(a) for the sale and purchase of the land and business for the Rose 

and Crown Hotel at a sale price of $42 million, which was 

apportioned as follows by agreement between the Receivers, the 

Deed Administrators and the purchaser: 

(i) $17 million was attributed to the land and gaming machine 

entitlements (GMEs) (being the assets held by Peak Invest 

on trust for the Peak Unit Trust); and 
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(ii) $25 million was attributed to the business, plant and 

equipment and stock (being the assets of the Operating 

Entity, RC One Pty Ltd); 

(b) for the sale and purchase of the land and business for the 

Corrimal Hotel at a sale price of $32.5 million, which was 

apportioned as follows by agreement between the Receivers, the 

Deed Administrators and the purchaser: 

(i) $22.5 million was attributed to the land and GMEs (being 

the assets held by Five Islands on trust for the Five Islands 

Investment Unit Trust); and 

(ii) $10 million was attributed to the business, plant and 

equipment and stock (being the assets of the Operating 

Entity, Corrimal Pub Pty Ltd). 

20 Tranche two involved a four week marketing campaign that commenced on 10 

March 2022. Mr McCabe has deposed that, following that campaign, the 

Receivers exchanged contracts on 13 April 2022:  

(a) for the sale and purchase of the land and business for the Crown 

Hotel at a sale price of $28.8 million, which was apportioned as 

follows by agreement between the Receivers, the Deed 

Administrators and the purchaser: 

(i) $19.5 million was attributed to the land and GMEs (being 

the assets held by Surry Hills on trust for the Surry Hills 

Pub Unit Trust); and 

(ii) $9.3 million was attributed to the business, plant and 

equipment and stock (being the assets of the Operating 

Entity, Surry Hills Pub Pty Ltd); 
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(b) for the sale and purchase of the land and business for the North 

Nowra Tavern at a sale price of $23.2 million, which was 

apportioned as follows by agreement between the Receivers, the 

Deed Administrators and the purchaser: 

(i) $15.5 million was attributed to the land and GMEs (being 

the assets held by Four by Four on trust for the Four by 

Four Investments Trust); and 

(ii) $7.7 million was attributed to the business, plant and 

equipment and stock (being the assets of the Operating 

Entity, North Nowra Pub Trading Pty Ltd). 

21 The sale of the Corrimal Hotel was settled on 19 April 2022.  

22 The sale of the Rose and Crown Hotel was settled on 20 April 2022.  

23 The sale of the North Nowra Tavern was settled on 27 June 2022.   

24 The sale of the Crown Hotel is expected to be completed on 13 October 2022.  

25 The total gross sale price of all four hotels is $126.4 million.   

26 Commonwealth Bank of Australia is a secured creditor of each of the four 

Companies. 

27 The Liquidators have made preliminary adjudications in respect of proofs of 

debt submitted by various unsecured creditors in the winding up of each of the 

four Companies. 

28 The Marlow Group has lodged proofs of debt in the winding up of Peak Invest, 

Five Islands and Four by Four claiming to be entitled to a “Capital Gains Bonus 

Fee” (CGBF) under the 2021 HM Agreements on the basis that the “Net Sales 

Price” component of the CGBF calculation includes the sale price of the 

relevant land and the sale price of the hotel business under the contracts 
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referred to at [19] and [20] above (the Marlow Group Claims).  The Liquidators 

anticipate that the Marlow Group will submit a proof of debt in the winding up of 

Surry Hills claiming a CGBF calculated on the same basis upon completion of 

the sale of the land and the Crown Hotel business on 13 October 2022. 

29 The Liquidators are of the view that the Marlow Group is entitled under each 

2021 HM Agreement to be paid the CGBF calculated on the basis that the “Net 

Sales Price” component of the calculation includes the sale price of the relevant 

land and hotel business (as opposed to be being limited to the sale price of the 

land).  That would result in the Marlow Group’s proofs of debt being admitted:  

(a) in the winding up of Peak Invest in the amount of $3,900,658 (of 

which $3,250,548 would be admitted as a claim by J&P Marlow 

(No. 2) Pty Ltd and $650,110 would be admitted as a claim by 

Blue Marlin Enterprises Pty Ltd);  

(b) in the winding up of Five Islands in the amount of $2,921,247 (of 

which $2,434,373 would be admitted as a claim by J&P Marlow 

(No. 2) Pty Ltd and $486,874 would be admitted as a claim by 

Blue Marlin Enterprises Pty Ltd);  

(c) in the winding up of Four by Four in the amount of $1,471,823 (of 

which $1,226,519 would be admitted as a claim by J&P Marlow 

(No. 2) Pty Ltd and $245,304 would be admitted as a claim by 

Blue Marlin Enterprises Pty Ltd).  

30 Because the adjudication of the Marlow Group Claims essentially involved the 

proper construction of the 2021 HM Agreements, the Liquidators sought a 

direction from the Court that they would be justified in admitting the Marlow 

Group Claims in the amounts referred to above in the winding up of Peak Invest, 

Five Islands and Four by Four.  At the commencement of the hearing on 8 

September 2022, that application was abandoned and substituted with an 

application for declaratory relief concerning the proper construction of the 

CGBF provisions of the 2021 HM Agreements, as explained below. 
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Procedural history of the present applications and the issues to be determined 

31 By amended interlocutory process filed on 18 August 2022, Messrs Hayes and 

McCabe sought: 

(a) in prayers 4 to 11 of the amended interlocutory process, orders 

fixing the amount of their remuneration as Receivers, 

Administrators, and Liquidators of each of the Trusts and 

Companies and orders that the remuneration so fixed, together 

with the costs and expenses of the Receivers, Administrators, 

and Liquidators, be paid out of the assets of the relevant Trust; 

(b) in prayers 2 to 3A of the amended interlocutory process, a 

direction pursuant to s 90-15 of the Insolvency Practice Schedule 

(Corporations) in Schedule 2 to the Corporations Act (the IPS) 

that the Liquidators are justified in admitting the Marlow Group 

Claims: 

(i) in the winding of Peak Invest in the total sum of 

$3,900,658; 

(ii) in the winding up of Five Islands in the total sum of 

$2,921,247; and 

(iii) in the winding up of Four by Four, in the total sum of 

$1,471,823; 

(c) in prayer 12 of the amended interlocutory process, an order 

pursuant to s 90-15 of the IPS that, in relation to each of Peak 

Invest, Five Islands and Four by Four:  

(i) reg 5.6.65(1) of the Corporations Regulations 2001 (Cth) 

is to operate as if the notice of the Liquidators’ intention to 

declare a dividend may be given not more than 9 months 

before the intended date; and  
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(ii) the requirements of reg 5.6.69 of the Corporations 

Regulations are dispensed with; 

(d) in prayers 12A to 14D of the amended interlocutory process, 

directions as to the distribution of the net assets of the Companies 

as trustee of the respective Trusts; and 

(e) in prayer 18 of the amended interlocutory process, orders in 

relation to the costs of the above applications. 

32 As referred to above, the Liquidators’ application for directions in prayers 2 to 

3A of the amended interlocutory process turned on the construction of the 

provisions of the 2021 HM Agreements concerning the CGBF. 

33 Prior to the filing of the amended interlocutory process, the Court had made 

orders made on 18 July 2022 granting leave to the following parties to be heard 

in relation to the interlocutory process: 

(a) J & P Marlow (No. 2) Pty Ltd and Blue Marlin Enterprises Pty Ltd 

(being the Marlow Group); and 

(b) Batiha Pty Ltd, Blue Onion Capital Pty Ltd, Strong Run Pty Ltd 

and Clear Run Investments Pty Ltd (collectively, the 

Contradictors). 

34 The Marlow Group wished to be heard in support of the directions sought by 

the Liquidators, which were based on the relevant provisions of each of the 

2021 HM Agreements being construed as entitling the Marlow Group to a CGBF 

calculated by including the sale price of the land and the sale price of the hotel 

business in the calculation of the “Net Sales Price” for the purpose of then 

calculating the CGBF. 

35 The Contradictors are unit holders in one or more of the Trusts who wished to 

be heard in support of the contrary position. 
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36 No other unit holder or creditor had expressed a desire to be heard in relation 

to those matters. 

37 It was apparent from the written submissions served by the Liquidators, the 

Marlow Group and the Contradictors prior to the hearing on 8 September 2022 

that the Liquidators intended to leave it to the Marlow Group and the 

Contradictors to make their competing submissions about the proper 

construction of the 2021 HM Agreements and to limit their own role to making 

such further submissions as may be of assistance to the Court. 

38 Prior to the hearing on 8 September 2022, I caused my Associate to write to 

the solicitors for the Liquidators, the Marlow Group and the Contradictors 

questioning why the Court should entertain the application for directions in 

circumstances where it would be open to any unitholder or creditor to appeal 

any adjudication made by the Liquidators in respect of the Marlow Group Claim, 

even if that adjudication was consistent with the Court’s directions.  In short, 

there was a risk that the Court would be asked to determine the same 

substantive issue twice. 

39 That resulted in the Liquidators filing a further amended interlocutory process 

at the commencement of the hearing on 8 September 2022 and, subsequently, 

a second further amended interlocutory process during the course of that 

hearing.  The principal effect of those amendments was to replace the 

Liquidators’ application for directions with an application in prayers 2 to 3C of 

the second further amended interlocutory process for declaratory relief to the 

effect that, on proper construction of each of the 2021 HM Agreements, the 

amount of the CGBF payable to the Marlow Group by the relevant “Landowner” 

is calculated on the basis that the “Net Sales Price” component of the 

calculation includes the sale price of the land and the sale price of the hotel 

business.  The terms of the declarations sought in relation to Peak Invest, Five 

Islands and Four by Four also extend to quantification of the amount of the 

CGBF, being the amounts calculated by the Liquidators and referred to at [29] 

above. 
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40 An order was made joining the Marlow Group as the fifth and sixth defendants 

in the proceedings. 

41 Orders were made joining the Contradictors to the proceedings as the first to 

fourth defendants and appointing Batiha Pty Ltd (now the first defendant) to 

represent all unitholders in the Trusts and the unsecured creditors of Peak 

Invest.  The Court was informed that unsecured creditors of the other 

Companies would have no interest in being heard because there are sufficient 

funds in those Companies to pay all unsecured creditors irrespective of the 

outcome of the Marlow Group Claims and certain other outstanding issues in 

the winding up of those Companies.   

42 Although the unsecured creditors of Peak Invest and the unitholders of the 

Trusts (other than the Contradictors) had not previously sought to be heard in 

relation to the Marlow Group Claims, I considered that they should be given the 

opportunity to revisit their positions upon being notified of the representative 

order referred to above, the Liquidators’ claims for declaratory relief in the 

second further amended interlocutory process, and the fact that they would be 

bound by the Court’s determination of those claims by reason of the 

representative order.  Orders were therefore made requiring the Liquidators to 

notify the unsecured creditors of Peak Invest and all unitholders of those orders 

and to provide them with the second further amended interlocutory process, all 

evidence read or tendered at the hearing on 8 September 2022, the transcript 

of that hearing and certain other materials.  Liberty was reserved to the 

unsecured creditors of Peak Invest and the unitholders to apply to decouple 

themselves from the representative order and be heard in their own right, with 

any such application to be made by 23 September 2022.  Judgment was 

reserved at the conclusion of the hearing on 8 September 2022 and the matter 

was listed for directions on 26 September 2022, by which time it would be 

known whether any application had been made by any unsecured creditor of 

Peak Invest or by any unitholder.   

43 At the directions hearing on 26 September 2022, the Liquidators adduced 

evidence of their compliance with the orders referred to immediately above.  
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Whilst some unitholders had responded to the communications from the 

Liquidators by indicating their subject views about the Marlow Group Claims, 

no unitholder made an application to have the representative order set aside 

insofar as it affected them and to be heard in relation to the Liquidators’ claims 

for declaratory relief.  

44 At the conclusion of the hearing on 8 September 2022, counsel for the 

Liquidators, Applicants and Receivers indicated that he would not be in a 

position to advance the remaining claims for relief in the second further 

amended interlocutory process until the Court had determined the claims for 

declaratory relief relating to the Marlow Group Claims.  Orders were then made 

for the claims in prayers 12 to 14D of the second further amended interlocutory 

process (being the claims relating to the distribution of the net assets of the 

Companies as trustee of the respective Trusts and the dispensation sought in 

relation to the notice of the Liquidators’ intention to declare a dividend) to be 

determined separately from and after the determination of the other claims in 

second further amended interlocutory process. 

45 Accordingly, these reasons deal only with the claims for declaratory relief 

concerning the proper construction of the 2021 HM Agreements and the 

remuneration application.  

Marlow Group Claims 

Relevant provisions of the 2021 HM Agreements 

46 The relevant provisions of each of the four 2021 HM Agreements are in the 

same terms, save for the address of the land referred to in the definition 

“Property”, the name of each hotel in the definition of “Hotel” and the amount of 

the “Purchase Price” specified in that component of the CGBF calculation set 

out in Schedule 2 to the agreement.  It suffices to refer below to the provisions 

of the 2021 HM Agreement in respect of the Rose and Crown Hotel (the RC 

Agreement).  All counsel appearing at the hearing on 8 September 2022 

accepted that the construction of the relevant provisions in that agreement 

would apply equally to the other three agreements.   
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47 As I have noted earlier in these reasons, the parties to the RC Agreement were: 

(a) RC One Pty Ltd (administrators appointed), which was defined as 

“the Company”; 

(b) Peak Invest (administrators appointed) as trustee for the Peak 

Invest Unit Trust, which was defined as “the Landowner”; and 

(c) the two entities comprising the Marlow Group, jointly and 

severally, which were defined collectively as “the Marlow Group” 

which was in turn defined as “the Hotel Manager”. 

48 The Recitals to the RC Agreement stated (emphasis added): 

“A. The Marlow Group specialises in the management of hotels.  The 
Company has engaged the Hotel Manager to provide the Services, in 
connection with the operation of the Business. 

B. This Agreement replaces in its entirety the ‘Hotel Management Services 
Agreement’ entered into between the Company, the Landowner, Pub 
Invest Pty Limited (ACN 606 333 975) and the Marlow Group, dated on 
or around 9 January 2019. 

C. The terms of this Agreement follow.” 

49 Clause 1.2(k) of the RC Agreement provided that the recitals form part of the 

Agreement. 

50 Consistently with Recital B, clause 16.2 of the RC Agreement provided 

(emphasis added): 

“The parties agree this Agreement embodies the entire agreement between the 
parties with respect to the subject matter of this Agreement; and supersedes 
and extinguishes all prior agreements and understandings between the parties 
with respect to the matters covered by this Agreement.” 

51 Clause 16.9 provided that the RC Agreement was governed by and was to be 

construed in accordance with the laws of New South Wales. 
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52 Pursuant to clauses 2.1 and 3.1 of the RC Agreement, “the Hotel Manager” was 

appointed to provide “the Services” and agreed to provide “the Services” in 

accordance with the terms of the Agreement.   

53 Schedule 1 to the RC Agreement describes “the Services”, which include:  

(a) appointing an operations manager to oversee the operation of 

“the Business”; 

(b) reporting to “the Company” and “the Landowner” in relation to 

various matters, including daily takings, weekly takings and 

monthly revenue and net profit; 

(c) compliance with legislative requirements; 

(d) marketing “the Hotel”; 

(e) maintaining a suitable standard of maintenance for “the Hotel” 

and supervising any work undertaken by tradespersons; and 

(f) advising “the Company” and “the Landowner” about short term 

and longer-term “capital works opportunities for the Hotel”, 

preparing detailed capital expenditure programs and co-

ordinating and managing all capital works. 

54 Clause 1.1 of the RC Agreement defined the term “Property” as meaning “the 

property located at 11 Victoria Road, Parramatta NSW 2150”.  The term “Hotel” 

was defined as meaning “the Crown Hotel, operated from the Property”.  The 

term “Business” was defined as meaning: 

“… the business consisting of: 

(a) management of the Hotel, which includes the sale of 
liquor, food and other beverages, gaming activities and 
other events; and 

(b) such other business activities as the Company and the 
Hotel Manager agree.”   
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55 The definitions in clause 1.1 of the RC Agreement also included the following: 

“‘Lease’ means the lease between the Landowner and the Company regarding 
the Company’s occupation and use of the Property (including the Hotel), 
payment of rent and outgoings and other related matters.”   

56 Clause 5 of the RC Agreement was entitled “Obligations of the Company”.   

57 Clause 5.3 provided: 

“The Company and the Landowner agree to sell both the Property and the Hotel 
as one package and as a going concern.” 

58 Under the heading “General obligations”, clause 5.1 included an obligation for 

“the Company” to pay “the Hotel Manager” all moneys promptly in accordance 

with the RC Agreement “whether as Fees (Base Fee, Bonus Fee and Capital 

Gains Bonus Fees) or reimbursements”.  As will be seen below, the specific 

provisions of the RC Agreement concerning “Fees” required “the Landowner” 

(not “the Company”) to pay the “Capital Gains Bonus Fee”. 

59 Clause 6.1 provided that “the Hotel Manager” was entitled to receive “the Fees” 

in consideration of the services provided under the RC Agreement.  The term 

“Fees” was defined in clause 1.1 as meaning the fees set out in Schedule 2. 

60 Item 1 of Schedule 2 provided for a “Base Fee” of $325,000 per annum, 

increasing annually by 3% or in line with Consumer Price Index increases.  As 

referred to above, clause 5.1 of the RC Agreement required “the Company” to 

pay the Base Fee. 

61 Item 2 of Schedule 2 provided that, if the “Bonus Fee Conditions” (as defined) 

were satisfied, “the Hotel Manager” was entitled to receive a “Bonus Fee” 

calculated as 15% of the amount by which “Net Income” (as defined) exceeded 

the “Preferred Return” (as defined).  The “Bonus Fee Conditions” related to the 

investors being entitled to receive “the Preferred Return”, “the Company” paying 

the “Base Rent” under the terms of the Lease and “the Hotel Manager” not 

being in breach of the RC Agreement.  As referred to above, clause 5.1 of the 

RC Agreement required “the Company” to pay the “Bonus Fee”. 
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62 Item 3 of Schedule 2 provided (emphasis added): 

“3. Capital Gains Bonus Fee 

(a) Upon the occurrence of any Capital Gains Bonus Event, if the 
Capital Gains Bonus Fee Conditions are satisfied, then the 
Hotel Manager is entitled to receive the Capital Gains Bonus 
Fee, being an amount calculated as follows: 

A = (B – C – D) x E 

where: 

A is the amount of the Capital Gains Bonus Fee; 

B is the Net Sales Price; 

C is the Purchase Price; 

D is the Net Capital Expenditure; and 

E is 15%. 

(b) The Capital Gains Bonus Fee is payable by the Landowner.  The 
fee is calculated and payable within 30 days of completion of the 
Capital Gains Bonus Event. 

(c) The Hotel Manager’s entitlement to the Capital Gains Bonus 
Fee is conditional upon the following criteria being satisfied: 

(i) The calculation of the Capital Gains Bonus Fee results 
in a positive number. 

(ii) The Hotel Manager not being in breach of this 
Agreement. 

(d) For the purposes of Item 3 of this Schedule 2, the following 
terms are defined: 

‘Capital Gains Bonus Event’ means the sale or other 
disposition of the Property by the Landowner. 

‘Capital Expenditure’ means the aggregate of the 
capital expenditure undertaken on the Property, 
including the amounts of any minor and major capital 
works programs (such as improvements of the Property 
and refurbishment of the building and premises). 

‘Net Capital Expenditure’ means the amount of the 
Capital Expenditure less any applicable depreciation or 
amortisation costs relating to works undertaken. 

‘Net Sales Price’ means the sale price of the Property 
under a contract signed by the Landowner as the seller 
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(which may include the Company as the seller of the 
Business), less any adjustments, taxes, fees, legal costs 
and agents’ commissions payable by the Company and 
the Landowner in connection with its sale or disposition 
of the Property and otherwise in connection with the 
operation of the Business. 

‘Purchase Price’ means $13,719,854.” 

63 Evidence adduced at the hearing establishes that the amount of $13,719,854 

in the definition of “Purchase Price” exceeds the total amount paid by Peak 

Invest for the land at 11 Victoria Road, Parramatta and by RC One Pty Limited 

for the business of the Rose and Crown Hotel in 2014.  Evidence to the same 

effect was adduced in relation to the amounts specified in the definition of 

“Purchase Price” in the CGBF provisions of each other 2021 HM Agreement.  

That evidence did not explain how the amount of the “Purchase Price” in each 

of those definitions had been calculated but I accept the submissions made by 

senior counsel for the Marlow Group that the amount must be referable to the 

purchase of the relevant land and hotel because the amount is defined as the 

“Purchase Price” and materially exceeds the purchase price of the land in each 

instance.   

64 The obligations of “the Company” under clause 5.1 of the RC Agreement to pay 

“Fees … or reimbursements promptly in accordance with this Agreement” 

(emphasis added) do not extend to payment of the CGBF by reason of the 

specific provision in item 3(b) of Schedule 2 that the CGBF is payable by “the 

Landowner”. 

65 In addition to payment of the “Fees” set out in Schedule 2, the Marlow Group 

was entitled under clause 6.2 of the RC Agreement to be reimbursed by “the 

Company” for “all fees, costs, expenses, charges, fines, penalties and outlays 

… it properly and reasonably incurs in connection with the operation of the 

Business”.  

The issue 

66 There is no dispute that the Marlow Group is entitled to a CGBF calculated in 

accordance with each 2021 HM Agreement. 
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67 Taking into account all of the written and oral submissions, the issue in dispute 

comes down to whether, on the proper construction of the 2021 HM 

Agreements, the “sale price of the Property”, which forms the starting point for 

ascertaining the amount of the “Net Sales Price” for the purpose of calculating 

the CGBF:  

(a) means the sale price of the land where the relevant hotel building 

is located, as the Contradictors contend; or  

(b) means the sale price of that land plus the sale price of the 

business of the hotel operated from that land, as the Marlow 

Group contends.  

The applicable principles 

68 The principles applicable to the construction of commercial contracts are well 

established.   

69 As the majority of the High Court said in Electricity Generation Corporation v 

Woodside Energy Ltd:2 

“The meaning of the terms of a commercial contract is to be determined by 
what a reasonable businessperson would have understood those terms to 
mean. That approach is not unfamiliar. As reaffirmed, it will require 
consideration of the language used by the parties, the surrounding 
circumstances known to them and the commercial purpose or objects to be 
secured by the contract. Appreciation of the commercial purpose or objects is 
facilitated by an understanding ‘of the genesis of the transaction, the 
background, the context [and] the market in which the parties are operating’. 
As Arden LJ observed in Re Golden Key Ltd (in rec), unless a contrary intention 
is indicated, a court is entitled to approach the task of giving a commercial 
contract a businesslike interpretation on the assumption ‘that the parties … 
intended to produce a commercial result’. A commercial contract is to be 
construed so as to avoid it ‘making commercial nonsense or working 
commercial inconvenience’.” 

 
2 (2014) 251 CLR 640; [2014] HCA 7 at [35] (French CJ, Hayne, Crennan and Kiefel JJ) (citations 
omitted). See also Ecosse Property Holdings Pty Ltd v Gee Dee Nominees Pty Ltd (2017) 261 CLR 
544; [2017] HCA 12 at [16]-[17] (Kiefel, Bell and Gordon JJ). 
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70 In Cherry v Steele-Park,3 Leeming JA (with whom Gleeson and White JJA 

agreed) conducted an extensive review of relevant authority and concluded that 

it is not necessary to pass through an “ambiguity gateway” before regard may 

be had to surrounding circumstances when construing a contract.4  However, 

“[t]he starting point and the ending point of the construction of a written 

commercial contract is the language chosen by the parties to record their 

bargain” and so there is “limited scope for evidence of surrounding 

circumstances to detract from the contractual text”.5 

71 By way of illustration, Leeming JA referred6 to the following statement of 

Gleeson JA (with whom Basten and Meagher JJA agreed) in Newey v Westpac 

Banking Corporation:7 

“… there is no licence for ‘judicial rewriting’ of an agreement… The ability of 
courts to give commercial agreements a commercial and business-like 
interpretation is constrained by the language used by the parties. If, after 
considering the contract as a whole and the background circumstances known 
to both parties, a court concludes that the language of a contract is 
unambiguous, the Court must give effect to that language unless to do so would 
give the contract an absurd operation…” 

72 By way of further illustration, Leeming JA referred8 to the following statement of 

Bathurst CJ (with whom Macfarlan JA and Sackville AJA agreed) in McGrath v 

Sturesteps:9 

“[17] … Whilst it is correct in my opinion that context and the surrounding 
circumstances known to both parties can be taken into account (see Codelfa 
Construction Pty Ltd v State Rail Authority of New South Wales (1982) 149 
CLR 337 at 350, 352) even in cases where there is an absence of apparent 
ambiguity (Toll (FGCT) Pty Ltd v Alphapharm Pty Ltd [2004] HCA 52; (2004) 
219 CLR 165 at [40]; International Air Transport Association v Ansett Australia 
Holdings Ltd [2008] HCA 3; (2008) 234 CLR 151 at [8]; Park v Brothers [2005] 
HCA 73; (2005) 80 ALJR 317 at [39]; Franklins Pty Ltd v Metcash Trading Ltd 
[2009] NSWCA 407; (2009) 76 NSWLR 603 at [14], [63], [305]) that does not 
permit the Court to depart from the ordinary meaning of the words used by the 
parties merely because it regards the result as inconvenient or unjust: 

 
3 (2017) 96 NSWLR 548; [2017] NSWCA 295. 
4 Ibid at [71] and [77]-[85] (Leeming JA, Gleeson JA agreeing) and the authorities there referred to. 
5 Ibid at [72]-[73] and the authorities there referred to. 
6 Ibid at [73]. 
7 [2014] NSWCA 319 at [91]. 
8 (2017) 96 NSWLR 548; [2017] NSWCA 295 at [74]. 
9 (2011) 81 NSWLR 690; [2011] NSWCA 315 at [17]. 
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Australian Broadcasting Commission v Australasian Performing Right 
Association Ltd (1973) 129 CLR 99 at 109.” 

73 Leeming JA concluded (with the agreement of Gleeson and White JJA) that: 

 “The ultimate question is whether the written language of the contract, when 
considered in light of legitimately relevant surrounding circumstances, permits 
a constructional choice to be made between two different legal meanings.”10  

Considering relevant surrounding circumstances for the purpose of determining 

whether such a constructional choice is available is consistent with Mason J’s 

“true rule” in Codelfa Construction Pty Ltd v State Rail Authority of New South 

Wales11 because “to state that a legal text is ‘clear’ does no more than 

recognise that ‘there is nothing in the context which detracts from the ordinary 

literal meaning” and “[i]t therefore becomes clear that the notion that it may first 

be necessary to consider context when construing a contract is not inconsistent 

with Mason J’s true rule”.12 

74 The analysis in Cherry v Steele-Park and the other authorities referred to above 

was principally concerned with the contextual relevance of the surrounding 

circumstances known to both parties in the construction of commercial 

contracts.  It is uncontroversial that the language of the clause or part of a 

commercial contract that falls to be construed must be considered in the context 

of the surrounding words and the contract as a whole. 

75 Where the Court is satisfied to a high level of conviction that the literal meaning 

of the contractual words contains an absurdity or inconsistency and it is self-

evident what the objective intention is taken to have been, ordinary processes 

of contractual construction operate so that the absurd literal meaning is 

displaced by a legal meaning.  Historically, this has been referred to as 

“rectification by construction”, although that terminology is now eschewed in 

order to avoid confusion with the equitable doctrine of rectification.   In recent 

 
10 (2017) 96 NSWLR 548; [2017] NSWCA 295 at [75]. 
11 (1982) 149 CLR 337 at 352; [1982] HCA 24. 
12 WIN Corporation Pty Ltd v Nine Network Australis Pty Ltd (2016) 341 ALR 467; [2016] NSWCA 297 
at [59], cited by Leeming JA in Cherry v Steele-Park (2017) 96 NSWLR 548; [2017] NSWCA 295 at 
[84]. 
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cases, the Court of Appeal has stated that there is much to be said for the view 

that a “clear mistake” (as opposed to absurdity or inconsistency) is sufficient to 

engage the first limb.  However, the Court of Appeal has not yet found it 

necessary to determine whether a clear mistake falling short of absurdity or 

inconsistency will suffice: see James Adam Pty Ltd v Fobeza Pty Ltd.13 

Consideration and determination 

76 Having considered all of the parties’ written and oral submissions, I have 

determined that, on the proper construction of the 2021 HM Agreements, the 

words the “sale price of the Property” within the definition of the term “Net Sales 

Price” in item 3 of Schedule 2 means the sale price of the land at which the 

relevant hotel is located (including the hotel building affixed to the land) and 

does not include the sale price of the hotel business operated from that land by 

the relevant Operating Entity (being “the Company” referred to in the relevant 

2021 HM Agreement).   

77 The terms “Property” and “Hotel” are defined separately in the 2021 HM 

Agreements.   

78 As senior counsel for the Marlow Group submitted, the building comprising 

each hotel is a fixture that forms part of “the Property”.  That accounts for the 

description of the leased premises in the definition of “Lease” as “the Property 

(including the Hotel)”.  It also accounts for references to “the Hotel” in the 

provisions concerning the Marlow Group’s obligation to advise “the Company” 

(being the Operating Entity and the leaseholder under the Lease) and “the 

Landowner” in relation to “capital works opportunities for the Hotel”.   

79 However, as senior counsel for the Marlow Group acknowledged, the language 

used by the parties in the definition of “Hotel” – “the [name] Hotel, operated 

from the Property” – describes not just a building but something that is being 

operated, i.e. a business.     

 
13 (2020) 103 NSWLR 850; [2020] NSWCA 311 at [1]-[2] (Bell P, as the Chief Justice then was), [3] 
(Macfarlan JA) and [20], [33]-[34], [44], [55]-[56] (Leeming JA), and the authorities there referred to. 
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80 The “Property” is owned by “the Landowner” and leased by “the Company”.  

The “Hotel” is operated by “the Company” which utilises the “Services” provided 

by the “Hotel Manager”.   

81 The surrounding circumstances known to all parties when they entered into 

each of the 2021 HM Agreements were that: 

(a) the Marlow Group had been acting as “Hotel Manager” of each 

the relevant hotel prior to the relevant Operating Entity entering 

into administration;14 

(b) in addition to owning the relevant land, the “Landowner” owned 

the gaming machine entitlements in respect of the relevant hotel;  

(c) the relevant “Landowner” and “Operating Entity” went into 

administration, whereupon the agreement under which the 

Marlow Group had been acting as “Hotel Manager” was 

terminated;15  

(d) the relevant “Landowner” and “Operating Entity” had agreed 

(through the Administrators and the Receivers and Messrs 

Arnautovic and Vouris) that the land and hotel business would be 

marketed and sold together, as Mr McCabe deposed in his 

affidavit sworn on 23 June 2022;16 and 

(e) the amount of the “Purchase Price” specified in Item 3 of 

Schedule 2 of the relevant 2021 HM Agreement exceeded the 

aggregate amount that had been paid by the relevant 

“Landowner” and the relevant “Operating Entity” for the purchase 

 
14 See [9] above. 
15 See [10] above. 
16 See [11] above. 
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of the land and hotel business some years prior to entering into 

the relevant 2021 HM Agreement.17 

82 Contrary to the Marlow Group’s submission, the fact that the hotel is both a 

business and a building affixed to the land does not mean there is no relevant 

distinction between the land and the hotel business.  Nor does it mean that the 

term “Property”, which the parties have expressly defined by refence to the 

street address of the land, should be construed as including the hotel business.  

That is particularly so in circumstances where it is clear from the terms of the 

2021 HM Agreements that the land and the hotel business have different 

owners.  I accept the submission made by counsel for the Liquidators that the 

definition of “Property” cannot be rewritten in the manner suggested by the 

Marlow Group.  

83 Clause 5.3 of the 2021 HM Agreements provides for the sale of “the Property” 

and “the Hotel” as one package.  In my opinion, the word “Hotel” in that clause 

is clearly a reference to “the Company’s” business of operating the hotel.  It 

would not otherwise have been necessary to make provision for the sale of “the 

Property” and “the Hotel” as one package.  It was not necessary to obtain the 

agreement of “the Company” for the sale of “the Landowner’s” land including 

the hotel building affixed to it.   The fact that “Business” is a defined term does 

not detract from the construction of the word “Hotel” in clause 5.3 as meaning 

the hotel business.  The definition of “Business”, which is set out at [54] above, 

includes but is not limited to the hotel business.  The definition also extends to 

any other business activities as agreed between “the Company” and the Marlow 

Group, with the effect that the provisions of the 2021 HM Agreements would 

apply to any future business activities agreed to be undertaken by the Marlow 

Group for “the Company” that may extend beyond the management of the 

relevant hotel.   

84 The parties must be taken to have contemplated that “the Landowner” and “the 

Company” would be vendors in the transactions by which the land and the hotel 

 
17 See [63] above. 
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business were sold as one package.  The parties must also be taken to have 

contemplated that the price for the sale of the land and the hotel business would 

be apportioned between the two, with “the Landowner” receiving the price for 

the land and “the Company” receiving the price for the hotel business.  It was 

in the context of the intended package sale provided for in clause 5.3 that the 

parties defined the “Capital Gains Bonus Event” in item 3 of Schedule 2 by 

reference to the sale of “the Property” only.  The parties defined the “Net Sales 

Price” used to calculate the CGBF as the sale price of “the Property” only “under 

a contract signed by the Landowner as the seller” and imposed on “the 

Landowner” alone the obligation to pay the CGBF. 

85 In my opinion, the reasonable businessperson in the position of the parties 

would understand the critical words in the “Net Sales Price” definition (“the sale 

price of the Property under a contract signed by the Landowner as the seller”), 

read in the context of the 2021 HM Agreements as a whole, as meaning the 

sale price of the land (including the hotel building affixed to the land) that was 

payable to “the Landowner”.  The reasonable businessperson would not have 

understood those words as including the sale price payable to “the Company” 

for its hotel business sold together with the land and hotel building.  That is a 

construction that strains against the ordinary meaning of the words, including 

the words used to define the terms “Property” and “Hotel”.   

86 As counsel for the Contradictors submitted, the words in parentheses in the 

definition of “Net Sales Price” – “(which may include the Company as the seller 

of the Business)” – do not support a different construction of that definition.  

Those words merely reflect the possibility that the land and hotel building will 

be sold as one package together with the hotel business as contemplated by 

clause 5.3, with “the Company” being a necessary party to the sale contract as 

the seller of that business and “the Landowner” being a necessary party as the 

seller of the land.   

87 The amounts to be deducted from “the sale price of the Property” in order to 

reach the “Net Sales Price” are adjustments, taxes, fees, legal costs and 

agents’ commissions “payable by the Company and the Landowner in 
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connection with its sale or disposition of the Property and otherwise in 

connection with the operation of the Business” (emphasis added).   

88 The Marlow Group submitted that the emphasised words support the 

construction of the “Net Sales Price” as including the price of the hotel business 

because there would otherwise be “no reason for it to be reduced by matters 

relating to the business”. The substance of the Marlow Group’s submission was 

that the words “the sale price of the Property” were an absurdity or 

inconsistency with the emphasised words and that this should be rectified in the 

process of construction by reading the “Net Sales Price” definition as if it 

included the sale price of the hotel business.   

89 I reject that submission, which obfuscated that this would involve reading into 

the “Net Sales Price” definition the additional words “the sale price of the 

Property plus the sale price of the Business”, notwithstanding that the parties 

have chosen language which specifies that the sale price is to be ascertained 

by reference to “a contract signed by the Landowner as the seller” and have 

provided for the CGBF to paid wholly by “the Landowner”.   

90 There is an obvious inconsistency within the “Net Sales Price” definition, but it 

lies in the inclusion of the reference to “the Company” in the phrase “payable 

by the Company and the Landowner in connection with its sale or disposition 

of the Property and otherwise in connection with the operation of the Business”.  

The inclusion of “the Company” is inconsistent with the grammar of that phrase 

(“its sale”) and with the fact that the words do not cover adjustments, taxes, 

fees, legal costs and agents’ commissions payable in connection with the sale 

of the hotel business as opposed to the operation of that business. 

91 I am satisfied with the requisite high degree of conviction as to the existence of 

that inconsistency and as to what the objective intention is taken to have been.  

In my opinion, the reasonable businessperson would understand the reference 

to adjustments, etc, “payable … in connection with the operation of the 

Business” as capturing any and all adjustments, taxes, fees, legal costs and 

commissions payable by “the Landowner” upon the sale of the land that are not 
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directly referable to the sale of the land but that are connected with the hotel 

business that has been operated from the land.  The reasonable 

businessperson, knowing that “the Landowner” owned the land and gaming 

machine entitlements, would understand these adjustments as potentially 

including any amounts payable by “the Landowner” in respect of any gaming 

machine tax referable to the gaming activities connected with the hotel business 

operated on the land. 

92 Even if I had not identified the inconsistency and self-evident objective intention 

of the parties referred to at [90]-[91] above, I would not have been satisfied with 

the requisite degree of conviction that the legal meaning of the “Net Sales Price” 

definition for which the Marlow Group contends is self-evident.  There is no 

rational basis for imputing to the parties an intention that “the Landowner” would 

be solely responsible for the payment of a CGBF calculated as including an 

amount referable to the sale price of the Operating Entity’s hotel business. 

93 In circumstances where the parties expressly agreed that the 2021 HM 

Agreements entirely replaced, superseded and extinguished their previous 

hotel management agreements (which had been terminated in any event),18 the 

terms of those earlier agreements do not represent the genesis of the 

transaction recorded in the 2021 HM Agreements.  Rather, the genesis of the 

2021 HM Agreements was the parties’ decision recorded in Recital B and 

clause 16.2 to enter into a new agreement that would embody their entire 

agreement and supersede and extinguish their previous agreements.  The 

terms of the previous agreements referred to at [9] above do not inform the 

construction of the 2021 HM Agreements in accordance with the principles 

summarised at [68]-[74] above.  That observation applies with even greater 

force to agreements that had been entered into as early as 2014 and had been 

replaced by the previous agreements which had then been replaced by the 

2021 HM Agreements.  I reject the submissions made by the Marlow Group to 

the contrary.    

 
18 See [48]-[50] above. 
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94 The Marlow Group’s submissions emphasised that the parties have provided 

for the CGBF to be calculated as a percentage of the amount by which the sale 

price of “the Property” exceeds “the Purchase Price”, with “the Purchase Price” 

being something more than the aggregate amount that “the Landowner” and 

“the Company” had paid for the land and the hotel business.  It was submitted 

that this supported a construction of the words “the sale price of the Property” 

in the definition of “Net Sales Price” as including the sale price of the hotel 

business.  Given the plain meaning of the words “the sale price of the Property” 

and the omission of any express reference to the sale price of “the Hotel” or 

“the Business”, that submission essentially relied on the proposition that it 

would be an absurd outcome or commercial nonsense if the CGBF were to be 

calculated by reference to the sale price of the land only.  This was said to be 

an outcome that would deprive the Marlow Group of any bonus fee reflecting 

the increase in the value of the hotel business achieved by reason of its 

management of the relevant hotel.   

95 I do not consider that such an outcome is absurd or uncommercial and I reject 

the Marlow Group’s submissions referred to above.  It is clear from the terms 

of the 2021 HM Agreements that the Marlow Group managed the hotels at the 

expense of the Operating Entities.  It will be recalled that each Operating Entity 

(“the Company”) was obliged to reimburse the Marlow Group for the fees, costs, 

expenses and other outlays reasonably incurred by the Marlow Group.19  After 

being reimbursed for those expenses, the Marlow Group was entitled to its 

“Base Fee” (which was not subject to any conditions) and an additional “Bonus 

Fee” if the hotel business achieved a net income above the stipulated 

“Preferred Return”.  Those fees were payable by the relevant Operating Entity.  

On my construction of the CGBF provisions, the Marlow Group was also entitled 

to an additional bonus payable by “the Landowner” if the value of the land 

increased to such an extent that the land alone was sold for a sum in excess of 

the aggregate amount that had been paid by “the Landowner” and the relevant 

Operating Entity to acquire the relevant land and hotel business (respectively).  

There is nothing absurd or uncommercial about the “the Landowner” not being 

 
19 See [65] above. 
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required to pay to the Marlow Group a percentage of any increase in the value 

of the Operating Entity’s hotel business, particularly in circumstances where the 

hotel business has been managed by the Marlow Group at the Operating 

Entity’s expense in consideration for the “Base Fee” and (where applicable) the 

“Bonus Fee” paid to the Marlow Group by the Operating Entity.  In substance, 

the Marlow Group seeks a judicial re-writing of the 2021 HM Agreements to 

overcome the language that the parties chose to record their agreement at the 

time so as to achieve an outcome that the Marlow Group considers to be more 

convenient and “fair”.  The Court is not permitted to engage in such an exercise. 

Conclusion 

96 For those reasons, the Court will not make declarations in the terms sought in 

in prayers 2 to 3C of the second further amended interlocutory process referred 

to at [39].  Counsel for the Liquidators submitted at the hearing on 8 September 

2022 that, in that event, the Court should make declarations as to the proper 

construction of the CGBF provisions of the 2021 HM Agreements rather than 

simply dismissing prayers 2 to 3C of the second further amended interlocutory 

process.  The Court will therefore make a declaration in relation to each of the 

2021 HM Agreements to the effect that, on the proper construction of the 

agreement, the words, “sale price of the Property under a contract signed by 

the Landowner as the seller (which may include the Company as the seller of 

the Business)” within the definition of the term “Net Sales Price” in item 3 of 

Schedule 2 mean the sale price of the land referred to in the definition of 

“Property” (including the hotel building constructed on that land) and do not 

include the sale price of the hotel business operated from that land.   

97 The evidence that was adduced by the parties does not permit the Court to 

make any declaration as to the amount payable to the Marlow Group in respect 

of the CGBF under each 2021 HM Agreement so construed.  That is because 

the contracts for sale of land and business referred to at [19]-[20] above were 

not tendered, Mr McCabe’s evidence about the apportionment of the purchase 

price payable by the purchaser under those contracts does not stipulate the 

price for the land alone (as opposed to the land plus gaming machine 
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entitlements), gaming machine entitlements are not included in the definition of 

“Property” in the 2021 HM Agreements and no party made any submission to 

the effect that gaming machine entitlements were part of the land comprising 

the “Property” as a matter of law. 

Remuneration 

Applicable principles 

98 The Receivers are entitled to such remuneration as may be fixed by the Court: 

Uniform Civil Procedure Rules 2005 (NSW), r 26.4. The Court’s inherent 

equitable jurisdiction to allow a trustee remuneration, costs and expenses out 

of trust assets extends to the Receivers who have been controlling the Trust 

assets and to the Administrators and Liquidators who, for practical purposes, 

have been controlling each of the four Companies whose sole business has 

been to act as trustee of the relevant Trust:  Re North Food Catering Pty Ltd;20 

Re IMF Global Australia Ltd (in liq) (No. 2).21  

99 As counsel for the Liquidators submitted, the principles applicable to the 

inherent equitable jurisdiction referred to above are those summarised in In the 

matter of BBY Ltd (receivers and mgrs. apptd) (in liq):22 

“52    The Court’s approach when exercising its inherent equitable jurisdiction 
to allow remuneration out of trust assets in connection with the administration 
of a trust fund is described in In the matter of Houben Marine Pty Ltd 
(in liq) [2018] NSWSC 745 at [20]-[21], where I said: 

[20]    In allowing remuneration to the liquidator, the Court treats the 
work done in administering the trust as an incident of the liquidation, 
and approaches the application for remuneration as analogous to one 
by an official liquidator for approval of remuneration: Alphena Pty Ltd 
(in liq) v PS Securities Pty Ltd (ACN 141 021 445) (as trustee of the 
Joseph Family Trust) [2013] NSWSC 447; (2013) 94 ACSR 160 at [53], 
[63]-[64]. Accordingly, regard may be had, by analogy, to the factors 
listed in the now repealed s 473(10) of the Corporations Act (which 
continues to apply to the administration of Houben by reason of the 
transitional provisions in the Corporations Act, s 1581(1)). 

[21]    The essential question which arises on the present application, 
as arises under the applicable provisions of the Corporations Act with 

 
20 [2014] NSWSC 77 at [9] (Brereton J, as his Honour then was).  
21 [2012] NSWSC 1426 at [55] (Black J). 
22 [2021] NSWSC 1299 at [52]-[59] (Gleeson J). 
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respect to court appointed liquidators, is whether the remuneration of 
which approval is sought is ‘reasonable’: Sanderson, as liquidator of 
Sakr Nominees Pty Ltd (in liq) v Sakr [2017] NSWCA 38 (Sakr). 

53    The essential task of the Court, constituted by a judge, when asked to 
approve remuneration of a liquidator is encapsulated in the statement by 
Barrett J in Re Anderson Group Pty Ltd [2002] NSWSC 764; (2002) 20 ACLC 
1607 at [12]: 

In the ordinary course, the process of determination comes down 
essentially to ensuring that the work upon which the claim was based 
was work undertaken in the due course of administration and that the 
amount claimed for having done that work is a fair and reasonable 
reward for it. 

54    That proposition was repeated by the Court of Appeal in Sanderson 
as Liquidator of Sakr Nominees Pty Ltd (in liq) v Sakr (2017) 93 NSWLR 459; 
[2017] NSWCA 38 (Sakr) at [69]-[72], where Bathurst CJ (the other members 
of the Court agreeing) said that the essential task of the Court is to allow 
reasonable remuneration. 

55    As explained in Re Houben Marine at [23]-[25], several of the 
propositions in Sakr have relevance, by analogy, to an application such as the 
present for approval of a liquidator’s remuneration out of the assets of a trust 
of which the company in liquidation is a trustee. 

56    First, the onus is on the liquidator to establish that the remuneration 
claimed is reasonable. It is the function of the Court to determine the 
remuneration by considering the material provided and by bringing an 
independent mind to the relevant issues: Sakr at [54]. 

57    Second, the question of proportionality – in terms of work done as 
compared with the size of the property the subject of the administration or the 
benefit to be obtained from the work – is an important consideration in 
determining reasonableness: Templeton v Australian Securities and 
Investments Commission [2015] FCAFC 137 at [32]; (2015) 108 ACSR 545. 
The work done must be proportionate to the difficulty and importance of the 
task in the context in which it needs to be 
performed: Templeton citing McLure JA in Conlan (as liquidator of Rowena 
Nominees Pty Ltd) v Adams [2008] WASCA 61; (2008) 65 ACSR 521 at [47]. 
This is what is encompassed in assessing the value of the services 
rendered: Sakr at [55]. 

58    Third, the mere fact that the work performed does not lead to 
augmentation of the funds available for distribution does not mean that the 
liquidator is not entitled to be remunerated for it. Provided it was reasonable to 
carry out the work and the amount charged is reasonable, there is no reason a 
liquidator should not recover remuneration for undertaking such work: Sakr at 
[57]-[58]. 

59   Counsel for the liquidators submitted that the present applications are 
analogous to one by a liquidator for approval of remuneration and that the Court 
may have regard to the factors listed in the statute for approval of the 
liquidators’ remuneration. So much can be accepted insofar as the factors in s 
60-12 of the Insolvency Practice Schedule, being Schedule 2 to 
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the Corporations Act, may be taken as an indication of the types of 
considerations that inform the question of reasonableness in the present 
case…” 

Notice of application for remuneration 

100 Evidence was adduced at the hearing of the second further amended 

interlocutory process that the Liquidators’ firm issued circulars to the creditors 

of each of the Companies and the unitholders of each of the Trusts on 24 June 

2022 and 19 August 2022 attaching or containing a link to the interlocutory 

process and amended interlocutory process together with Mr McCabe’s 

affidavits sworn on 23 June 2022 and 12 August 2022. 

101 The further amended interlocutory process and the second further amended 

interlocutory process did not amend the orders sought in relation to the 

remuneration of the Administrators, Liquidators and Receivers.  Mr McCabe’s 

affidavit sworn on 1 September 2022 was not relevant to the remuneration 

application. 

102 Evidence was adduced at the hearing of the second further amended 

interlocutory process that the Liquidators’ firm had not received any objection 

or substantive enquiry concerning the remuneration application from any 

creditor or unitholder. 

103 The creditors comprising the Contradictors did not seek to be heard in 

opposition to the remuneration application. 

Evidence 

104 Mr McCabe has given detailed evidence in his affidavit sworn on 23 June 2022 

in relation to the work done by the Receivers, Administrators and Liquidators, 

the manner in which that work has been performed (including the identity and 

level of experience of the personnel who performed and supervised that work) 

and the hourly rates applied to that work which form the basis of the amounts 

of remuneration now claimed.   
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105 Mr McCabe has deposed that there has been a substantial overlap in the duties 

and responsibilities of the Administrators and Liquidators on the one hand and 

the Receivers on the other hand.  Mr McCabe has described the fees, expenses 

and remuneration of the Administrators, Liquidators and Receivers as having 

been incurred in obtaining, caring for, preserving and realising what he 

describes as the “Hotel Assets”, being the land and gaming machine 

entitlements in respect of each of the four hotels, and attending to statutory 

tasks.   

106 Notwithstanding the overlap, remuneration was separately recorded for each of 

the four Companies under separate reporting codes for the Administration, 

Liquidation and Receivership.  Where common work was done for the four 

Companies (e.g. reporting to creditors and convening concurrent meetings of 

creditors), the time spent on the work was apportioned equally between the four 

Companies and/or the four Hotel Assets.  

107 Mr McCabe has deposed that the steps taken to realise the Hotel Assets has 

been a complex and time-consuming process.  Mr McCabe has described the 

work as including:  

(a)  the application to the Court for the appointment of the 

Administrators as receivers of the Hotel Assets, after assessing 

the operational and financial position of the Companies and 

conducting their preliminary investigations into the affairs of the 

Companies.  I note that the application was opposed by certain 

unitholders who preferred to appoint replacement trustees to the 

Trusts and who commenced separate proceedings seeking that 

relief.  The Administrators were also involved in those 

proceedings and successfully opposed the application for the 

appointment of replacement trustees; 

(b) undertaking tender processes for the appointment of a marketing 

agent for the Hotel Assets; 
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(c) obtaining valuation and marketing advice in relation to the sale of 

the Hotel Assets; 

(d) liaising with the secured creditor and securing its initial and 

continuing support for the sale process for the Hotel Assets, 

including consenting to an extension of time for the secured 

creditor to enforce its security interests over the Companies’ 

property (which ultimately did not occur); 

(e) liaising with the Deed Administrators of the Operating Entities in 

relation to the sale of the Hotel Assets, including developing the 

Landlord DOCA proposal that was ultimately not accepted by the 

Operating Entities as referred to at [15] above; 

(f) preparing an information memorandum and establishing a data 

room for the sale of the Rose and Crown Hotel and Corrimal Hotel 

in the tranche one marketing campaign and engaging with over 

100 parties interested in those hotels, including approximately 12 

parties who ultimately submitted expressions of interest which the 

Receivers then reviewed before entering into contracts with the 

successful purchasers as referred to at [19] above; 

(g) preparing an information memorandum and establishing a data 

room for the sale of the Crown Hotel and North Nowra Tavern in 

the tranche two marketing campaign and engaging with over 100 

parties interested in those hotels, including approximately 15 

parties who ultimately submitted expressions of interest which the 

Receivers then reviewed before entering into contracts with the 

successful purchasers as referred to at [20] above; 

(h) issuing regular correspondence and updates to unitholders 

andattending to voluminous enquires from unitholders in relation 

to the sale of the Hotel Assets and other matters; 
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(i) adjudicating creditors’ proofs of debt and obtaining and 

considering legal advice in relation to the Marlow Group Claims; 

and 

(j) preparing the applications that are now the subject of the second 

further amended interlocutory process (insofar as that work was 

done in the period up to 5 June 2022). 

108 Mr McCabe has deposed that tasks were allocated to particular staff members 

and/or handled by him and Mr Hayes personally depending on the perceived 

complexity of the task and the level of experience required by the task.  

Mr McCabe has also adduced evidence of a detailed file note setting out the 

manner in which different tasks were undertaken.  I have reviewed that file note 

and am satisfied that the work described in it was properly carried out in the 

course of the administration, liquidation and receivership with an appropriate 

approach to resourcing and delegation.  By way of example, the sale campaign 

for the Hotel Assets was managed by two partners with the assistance of a 

senior analyst.  By contrast, the adjudication of creditor claims was managed 

by a manager with the assistance of a senior analyst and oversight by a partner.  

Whilst work was delegated, this appears to have been done in an efficient 

manner that would have retained knowledge of the matter within a relatively 

small team of personnel working on the matter.  There is evidence that all of 

the work for the administration and liquidation of each of the Companies was 

undertaken by the same seven to nine people, comprising two partners (being 

Messrs McCabe and Hayes), two managers, one assistant manager, two senior 

analysts and one support person (noting that a different support person worked 

on the administration and the liquidation). The same team worked on the 

receivership, supplemented by one additional partner. 
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109 The total amount of remuneration claimed is $993,922.50.  That total amount 

is broken down between the four Companies and Trusts and is further broken 

down to differentiate between work performed by the Administrators prior to and 

after their appointment as Receivers, work performed by the Liquidators and 

work performed by the Receivers.  That breakdown is set out in the following 

table included in Mr McCabe’s affidavit sworn on 23 June 2022: 

 

110 The remuneration amounts in the “Approved” column in the table above are 

amounts that the second concurrent meeting of creditors of the Companies 

resolved to approve on 30 December 2021 in respect of the remuneration of 

the Administrators and the Liquidators.  It was not open to the creditors to make 

any resolution in relation to the Receivers’ remuneration. 

111 Mr McCabe has deposed that the remuneration amounts in the table above 

have been calculated on a time costed basis in accordance with the time 

actually spent working on the matter as recorded by staff in the firm’s 

computerised system.  He considered time-based charging to be the most 

appropriate basis for calculating remuneration because the nature and extent 

of the work that would be required of the Administrators, Liquidators and 

Receivers was inherently uncertain.  Mr McCabe has deposed that the firm’s 

time records accurately reflect and describe the work carried out by the 

Administrators, Liquidators and Receivers. 
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112 The hourly rates charged range from $580 per hour for partners to $155 per 

hour for support personnel.  Mr McCabe has given evidence that these rates 

represented a discount to his firm’s standard hourly rates.  I accept Mr 

McCabe’s evidence that the hourly rates charged are comparable to rates 

charged by other insolvency practitioners in the market.   

113 Mr McCabe has deposed that, based on his review of the time records, the total 

time costs incurred, his knowledge of the work involved and his experience as 

a liquidator, he believes that all of the work done was reasonably necessary 

and properly performed by appropriately qualified people, the work was 

performed in an efficient and timely manner and the remuneration claimed is 

fair and reasonable having regard to all relevant circumstances.  

114 The breakdown of remuneration in the table at [109] above is reflected in the 

terms of the orders sought for remuneration in respect of each Company and 

Trust, save that the two categories for work performed by the Administrators 

prior to and after their appointment as Receivers are conflated into one 

category. 

115 The total remuneration sought in relation to each Company and the Trust of 

which it is the trustee is: 

(a) the sum of $288.297.50 plus GST in respect of the administration 

and liquidation of Peak Invest and the receivership of the assets 

of the Peak Unit Trust; 

(b) the sum of $261,406.00 plus GST in respect of the administration 

and liquidation of Five Islands and the receivership of the assets 

of the Five Islands Investment Unit Trust; 

(c) the sum of $221,342.50 plus GST in respect of the administration 

and liquidation of Surry Hills and the receivership of the assets of 

the Surry Hills Pub Unit Trust; and 
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(d) the sum of $222,876.50 plus GST in respect of the administration 

and liquidation of Four by Four and the receivership of the assets 

of the Four by Four Investments Trust. 

Conclusion 

116 On the basis of all of the evidence referred to above and my broad review of 

the computerised time records referred to in Mr McCabe’s 23 June 2022 

affidavit and tendered at the hearing on 8 September 2022, I am satisfied that 

the work done by Messrs Hayes and McCabe in their capacities as 

Administrators, Receivers and Liquidators during the period up to 5 June 2022 

is work that was properly done in the due course of the receivership and/or the 

external administration, that the time taken and the amount charged for the 

work are proportionate to the complexity of the tasks and that the amount of 

remuneration claimed is a fair and reasonable reward for that work, both 

considered on a global level looking at the four Companies and Trusts as a 

whole and considered separately in respect of each Company and each Trust.   

I note that the amount of remuneration claimed in respect of each Company 

and the corresponding Trust represents a relatively small proportion of the 

value of the assets realised by that work for the benefit of creditors and 

unitholders. 

117 Orders will therefore be made in terms of prayers 4, 6, 8 and 10 of the second 

further amended interlocutory process in relation to the remuneration of the 

Administrators, Liquidators and Receivers in respect each of the four 

Companies and Trusts. 

118 In prayers 5, 7, 9 and 11 of the second further amended interlocutory process, 

Messrs McCabe and Hayes sought orders that their remuneration in the 

amounts fixed by the Court, together with their costs and expenses, be paid out 

of the assets of the four Trusts.  Subject to one qualification, those orders are 

appropriate in circumstances where each Company’s sole business was 

conducted as trustee of the relevant Trust and the Company held no assets 

other than Trust assets.   
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119 The qualification is that, insofar as those orders relate to costs and expenses, 

they will be limited to reasonable costs and expenses properly incurred.  No 

evidence was adduced in relation to the nature or quantum of the costs and 

expenses, although I would infer that they would include legal costs, valuation 

fees and marketing fees.   It will be a matter for Messrs McCabe and Hayes to 

scrutinise the costs and expenses to ensure that they have been properly 

incurred and are reasonable in amount before paying them out of the assets of 

the relevant Trust. 

Costs 

120 The Contradictors’ contentions in relation to the proper construction of the 

CGBF provisions of the 2021 HM Agreements have been accepted.  It is 

appropriate that there be an order that their reasonable costs of and incidental 

to the hearings on 8 and 26 September 2022 be paid out of the assets of the 

Trusts on the ordinary basis, as agreed or assessed. 

121 Senior counsel for the Marlow Group indicated at the hearing on 8 September 

2022 that they would not be seeking an order for costs in their favour, 

irrespective of the outcome of the issues concerning the Marlow Group Claims. 

122 It is appropriate that the Liquidators’ reasonable costs of and incidental to the 

hearings on 8 and 26 September 2022 be paid out of the assets of the Trusts. 

Orders 

123 The parties are to bring in short minutes of order giving effect to these reasons 

within 7 days. 

********** 
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