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Mr B Katekar SC with Mr ML Rose for the Fifth & Sixth Defendants 
Mr DS Weinberger for the Intervenors 
 
---  20 
 
HER HONOUR:  Yes Mr Katekar.  
 
KATEKAR:  If the court pleases I appear with Mr Rose.  I appear for J & P 
Marlow No 2 Pty Ltd and Blue Marlin Enterprises Pty Ltd. We're the proposed 25 
fifth and sixth defendants on the proposed further amended interlocutory 
process.   
 
HER HONOUR:  Yes.  Thank you Mr Katekar.   
 30 
WEINBERGER:  May it please the court I appear for  
Bitiha, Blue Onion Capital, Strong Run and Clear Run Investments. 
 
HER HONOUR:  Yes, thank you Mr Weinberger.  Mr Krochmalik shall we 
come to the question of your further amended interlocutory process first?  Am I 35 
correct in understanding that what is referred to as the Marlow Group claim 
affects Peak Invest, Five Islands and Four by Four, that is it affects any 
creditors of those companies and also the unit holders of the trust of which 
these companies are trustees?  
 40 
KROCHMALIK:  It certainly affects those three companies.  It also will in due 
course affect the fourth company. 
 
HER HONOUR:  I see. 
 45 
KROCHMALIK:  Because they have those same claimants, that is the persons 
for whom my learned friend Mr Katekar appears will have the same claim in 
the fourth company.  It's just that that hotel or the hotel owned by that company 
has not yet completed, the sale of that hotel has not yet competed.  So the 
issue is not, at this point, the subject of the current application.   50 
 
HER HONOUR:  I see.   
 
KROCHMALIK:  However, the process that we seek to put forward as a way of 
resolving the matters that your Honour, may I say respectfully quite sensibly 55 
raised would have the effect of also dealing in substance with the 
determination of the claim in respect of the fourth company.   
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The reason why that will happen is because the proposed representative order 
would be that the unit holders, the representative unit holder, be joined to the 
proceedings and be ordered to represent the unit holders of all of the four 
trusts. 5 
 
HER HONOUR:  I see.   
 
KROCHMALIK:  Of which the companies are trustees.  Can I just make one 
other observation.  Your Honour asked does it affect the creditors as well as 10 
the unit holders. 
 
HER HONOUR:  Is the answer no because there is enough money for those 
creditors' claims? 
 15 
KROCHMALIK:  Precisely.   
 
HER HONOUR:  Right.  Well, subject of course to hearing from Mr Katekar 
and Mr Weinberger as to any objection they may have my principle concern 
with the proposal now put forward is that it will have the effect that substantive 20 
declaratory relief is being sought on the basis that affected unit holders will be, 
their interests will be represented by one set of unit holders.  They will be 
bound by the declaration and they have had, as I apprehend, no notice of this.  
 
KROCHMALIK:  Your Honour is precisely right.  I was going to address your 25 
Honour about that.  I can do it now or if your Honour wishes to hear from my 
learned friends first, but your Honour is quite right, that's what the effect will be. 
 
HER HONOUR:  Well I'm not sure why I should do that without notice to the 
unit holders.  This is a matter that appears, from what I have been able to 30 
glean from the affidavits, there has been a high level of disputation between 
unit holders.  The liquidators and receivers have been very careful to provide a 
high level of transparency.  Why should unit holders without notice be in a 
position where they might have thought that directions were brought which 
would not be binding on them and the position changes without notice to them 35 
that a declaration binding on them which affects their interests is sought and 
made and the first they know about it is after it is made.   
 
KROCHMALIK:  I would understand your Honour's concern.  The two matters 
that I would point to as to why we say the course we adopt is sensible and can 40 
proceed today are, first, that your Honour has seen that all of the unit holders 
were specifically given notice of the application including specifically the issue 
of the proposed admission of the Marlow group claims in the amount that is 
deposed was brought to their attending and only a specific group of unit 
holders for whom my learned friend Mr Weinberger appears have sought to be 45 
heard on that issue. 
 
Now it is certainly true, as your Honour has observed, that they would not 
formally be bound in so far as all that was being sought was a direction that the 
liquidators were justified in proceeding in a particular way.   50 
 
However, in circumstances where the issue was clearly drawn to their attention 
and they not only did not seek leave to appear as interested parties in that 
application but did not write, for example, to the liquidators and receivers of the 
trust assets to say we don't agree with your approach.  We want to understand 55 
why you have done this, seek further information and so on.   
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The first point I wish to make is that it can be inferred that it is not likely that 
they would take any other different view if your Honour were to make the 
representative order. 
 
The second point is that true it is that the effect of the orders and the 5 
reconstitution of the proceedings as we envisage occurring will bind those 
parties but we say that all the points that could be made in support of the 
construction which would favour their clients - I'm sorry I withdraw that - which 
would favour the unit holders, are points that are going to be made by Mr 
Weinberger.  He is going to be able to contend for all the relevant arguments in 10 
favour of a construction, and in those circumstances there's not much to be 
gained from taking any other course.   
 
If your Honour was not satisfied nevertheless that that is an appropriate way to 
proceed, then I would have to get some instructions about this but it seems to 15 
me that the sensible course would be to adjourn these proceedings into the not 
too distant future to allow the issue of the proposed alternative reconstitution of 
the proceedings, that is the joinder of the particular unit holders and a 
representative order being made, be notified to the entire class of unit holders 
and it, for example, be made clear to them that the effect of that course would 20 
be that they would be bound by the outcome of the determination, subject to 
any appeal of course, and also there wouldn't be, for example, be any costs 
consequences as between the persons who were represented by the 
representative defendant and then if we were to proceed down that way, we 
could have the matter come back to your Honour or some other Judge who 25 
might be able to hear it in the not too distant future. 
 
It just seems to me that, at the very least, proceeding in that way would 
preserve most of the work that has been done to prepare for today and 
consistent with case management principles.  We don't want to see the work 30 
that has been done to prepare for the hearing wasted in a practical sense.   
 
As your Honour has observed it is not an insubstantial amount of money that is 
at stake.  There are persons who are obviously affected by the determination 
of the proper construction of the relevant agreements and there are obviously 35 
costs being incurred by all relevant parties who are before your Honour today, 
so we don't want those costs to be wasted in any practical sense.   
 
That is the way, in my submission, your Honour should proceed and formally I 
say that your Honour should allow the orders to be made in the form of the 40 
proposed further amended interlocutory process in prayers 1 and 2.  If your 
Honour was against me on that proposition it is just standing the matter over to 
give short period of notice and then hopefully have the matter proceed in the 
reconstituted fashion.  
 45 
HER HONOUR:  Yes.  I'm afraid I am against you on the proposition that I 
should just go ahead with this today.  I accept the pragmatic course of what 
you say that it may be unlikely that any other unit holder wishes to be heard or 
wishes not to be represented by the unit holders for whom Mr Weinberger 
appears.   50 
 
However, it is possible that unit holders have taken the view that they will not 
be bound by this and they will enter the fray at a later stage and the only 
reason why this would be proceeding without notice to them is due to the 
liquidators formulating the claim in this way at the eleventh hour.  55 
 
What I do want to explore with you thought, I know there are a number of unit 
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holders, is the practicality of proceeding this morning with your remuneration 
application, for example, leaving open the possibility of revisiting the - look, it is 
probably not practical as I say it out loud, but I don't know enough about the 
method of communication and the relationship between the liquidators 
representing the unit holders to understand whether it might for instance be 5 
possible to have them notified this morning and to see if we could return to that 
matter even as early as this afternoon.   
 
Now, that would need to be done carefully and not to put pressure on unit 
holders to respond this afternoon, but if unit holders are in a position to reject 10 
out of hand, that they wish to be heard or wish to be separately represented 
then the day has been set aside.   
 
If that's not practical, and it may well not be, then I would propose to, again 
subject to hearing any objection from Mr Weinberger or Mr Katekar grant you 15 
leave to file the further amended interlocutory process in court.  It seems to me 
that probably the remuneration aspect are the only aspects that could sensibly 
be heard today and adjourn the balance of the interlocutory application to the 
corporations list Judge for allocation of a further hearing date on the basis that 
the costs of today would be costs in that further hearing.  That is what I would 20 
propose to do.   
 
KROCHMALIK:  I certainly hear what your Honour says and there's probably 
not much more I can say against that proposition May I jus make one other 
observation your Honour. 25 
 
I should just say this.  It wasn't lost on the liquidators that one course would 
simply have been, as your Honour observed in the e-mail from your Honour's 
associate to rule on the proofs.  There were two reasons why that course was 
not ultimately adopted.  One was because of the real uncertainty about the 30 
construction issues.   
 
The second is because even doing that would not avoid the risks that were 
raised in the e-mail from your Honour's associate.  That is to say even if, for 
example, the liquidators admitted the Marlow Group claims in the amount that 35 
was the subject of the proposed direction and then a camp of unit holders, for 
example those for whom Mr Weinberger acts as affected parties appealed 
from the admission and then there was a hearing on that issue, if for example 
the Court found on the hearing of the appeal that the liquidators' construction 
was correct and the appeal would be dismissed, but equally that wouldn't bind 40 
the other unit holders either.  It wouldn't create a res judicata - I withdraw 
that - it would only create a res judicata as to the parties on that application.   
 
So then we would still be in effect in the same vice that we are in now and so it 
wasn't from, I should just say a lack of thought on the liquidators' part about the 45 
best way to proceed having regard to these issues, but I should acknowledge 
that it was only in a sense in response to the e-mail from your Honour's 
associate that the reformulation of the proceedings as in a representative 
fashion occurred to the liquidators and to us and that's why we have adopted 
this course, but I certainly appreciate that it has come very late and there is not 50 
much more I can say about that. 
 
HER HONOUR:  I think the course you are now proposing is a sensible one.  It 
is just the timing that creates a difficulty.   
 55 
Mr Katekar do you wish to be heard in relation to the course that I 
foreshadowed with Mr Krochmalik.  



CDA:CAT   
   

.08/09/22 5 (KATEKAR) 
   

 
KATEKAR:  Your Honour will understand we are here today and ready to 
proceed so we are in the court's hands obviously as to what's to occur.   
 
The only other possibility that I can suggest is that we run it today and end part 5 
heard.  If other unit holders want to come and make an application with liberty 
to apply and reopen the case by a particular date, they could.  I wonder 
whether that is a possibility.  All of us are ready to run the case so the--  
 
HER HONOUR:  It raises the prospect of two hearings instead of one Mr 10 
Katekar.  That is the difficulty.   
 
KATEKAR:  I fully accept that and I fully accept everything that has fallen 
between you and Mr Krochmalik but I will say this proceeding has been going 
on for some time.  There was an order made that Mr Weinberger clients would 15 
represent the interests for the purposes of the application that was being made 
and as Mr Krochmalik says it is not entirely--  
 
HER HONOUR:  But not the interests of all unit holders, is that correct: 
 20 
KATEKAR:  No just the interest of the unit holders who expressed an interest.  
I fully accept that and that is the lacuna that your Honour is undoubtedly 
worried about.   
 
HER HONOUR:  Yes.  25 
 
KATEKAR:  And I can again say that that is the proposition.  I just wonder 
whether on balance it may be more convenient to run the hearing, get to the 
end, allow for the notification to be heard and if people want to make further 
submissions against the evidence, then they can, if that's any possibility.   30 
 
Against the costs of abandoning today is one cost.  That's a definite cost and 
then we will have to come and re-gear up for another hearing and then run the 
hearing then.  So that's one balance against the possibility if we run it today, 
nobody makes any suggestion that they wish to be heard within that interim, 35 
and then nothing is lost.   
 
Anyway that's the - I am in your Honour's hands.  I'm just raising that as an 
alternative possibility.   
 40 
HER HONOUR:  Yes.  Is there any objection to the filing of the further 
amended interlocutory process?  
 
KATEKAR:  No I can say your Honour that we have all, once we received your 
Honour's associate's e-mail, we have all been in close contact as to how it is 45 
most efficient to address the difficulty.   
 
HER HONOUR:  Yes.    
 
KATEKAR:  And from our review of the evidence we had understood that all of 50 
the unit holders, as Mr Krochmalik has said, have been notified of the original 
application, notified of the original issues. 
 
HER HONOUR:  Yes.   
 55 
KATEKAR:  So the suggestion was made that instead of seeking a direction 
that we seek an order.  So that's why we have come today with the different 
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framework, and obviously your Honour has indicated that costs of the 
application for today would be costs of the ultimate hearing.   
 
Now the difficulty, the practical difficulty that that represents for us, there is a 
lot at stake your Honour, but the practical difficulty that that represents for us is 5 
that we are not likely to get any costs order.  The liquidators have come and 
asked for a certain order which we support.  The unit holders have come 
essentially to contest as the contradictor that the - we were all essentially I 
think proceeding on the basis that if - I will say this out loud your Honour.  
 10 
One of the things that we put in our submissions right at the end is that we 
wished to be heard on costs.  That was at a moment where we weren't sure 
what argument the unit holders were proposing to run.   
 
The way that that that has emerged now that under rule 2.13, the way that they 15 
were originally brought in, we weren't proposing to seek any costs orders 
against them.  The cases have been narrowed to issues that are squarely 
before your Honour and fairly to say there wasn't going to be any costs order.  
So essentially everyone would suffer from the costs burden of abandoning 
today. 20 
 
So if we could avoid that then we encourage the court to take that course if 
that would be a possibility.   
 
HER HONOUR:  Yes, thank you Mr Katekar.  Mr Weinberger? 25 
 
WEINBERGER:  Thank you your Honour.  We consent to the court granting 
leave to the plaintiff to file the amended process.  There's not much I can 
usefully add to the discussion your Honour has had with my learned friends, 
save to say we would support for any course which avoids today's court time 30 
being wasted and in the event it is wasted then we would seek costs from the 
plaintiff.   
 
We put the plaintiff on notice that in the event today was jettisoned by reason 
of the amended application or flawed application in the first instance we would 35 
be seeking costs, that is costs thrown away.  
 
KROCHMALIK:  Your Honour, can I just raise one matter that your Honour 
raised with me earlier. 
 40 
HER HONOUR:  Yes. 
 
KROCHMALIK:  I instructed that all of the relevant notifications with unit 
holders have occurred by e-mail.  We could certainly be in a position to e-mail 
them, to inform them of the effect a representative order and that e-mail could 45 
go out imminently, I am told within fifteen minutes.  
 
Now I raise that because your Honour did suggest the possibility of dealing 
with the application at 2pm or at least that part of the application at 2pm. 
 50 
HER HONOUR:  Yes.   
 
KROCHMALIK:  Now I appreciate this would not give the unit holders a great 
deal of notice.  It would give them probably the opposite of a great deal of 
notice, very, very little notice, but it is in circumstances where they have been 55 
on notice of the issue and have been on notice of today's hearing and have not 
sought at any point in time to agitate said leave to be heard, appear, put on 
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evidence, take any step in the proceedings.   
 
So the submission I make especially in light of what my learned friends have 
said as well about the desire of not wasting today is it seems to me at least 
that that is a pragmatic practical course.  It obviously would have been more 5 
desirable to have given more notice but in the circumstances we think it would 
still have the effect of not losing today's date, not wasting the costs of 
preparation but also allowing unit holders one final opportunity to say 
something if they wished.   
 10 
Of course if they say they don't like the proposal no-one would suggest that we 
should proceed at 2pm.  So it would only take, for example, one 
communication from unit holders who say I want time to think about this and I 
want to get some legal advice or something like that, and I don't think I could 
sensibly say that we could proceed at 2pm.  But in the absence of any such 15 
communication my submission would be that we could.   
 
HER HONOUR:  I wouldn't be prepared to proceed at 2pm without a 
confirmation from unit holders that they don't wish to be heard.  The reality is 
that you may or may not get that confirmation from everybody.   20 
 
KROCHMALIK:  There are dozens of them I think your Honour.  I think it is 
most unlikely that we would be expecting to receive dozens of responses by 
2pm.  So if that is your Honour's view I don't think there's - I mean I couldn't 
say for certain that we couldn't but I would have thought it would be most 25 
unlikely.  
 
HER HONOUR:  I am just contemplating the course that Mr Katekar has 
proposed.  Just excuse me for a moment 
 30 
KROCHMALIK:  Certainly.   
 
HER HONOUR:  On reflection and with some misgivings because it does raise 
the prospect of two court hearings which might be convenient for the parties 
but is not convenient to the court, but on reflection given that it may be unlikely 35 
that any unit holder does wish to be heard separately I will adopt Mr Katekar's 
proposal.   
 
As I see it that would involve making today orders in terms of prayers 1 and 2 
of the further amended interlocutory process with order 2 being subject to 40 
additional orders.   
 
Those additional orders would direct the applicant to notify the unit holders of 
those first two orders and provide them with the further amended interlocutory 
process, all parties written submissions provided to the court today, all 45 
evidence read or tendered today and the transcript of today's hearing by say 
5pm tomorrow.   
 
There would then be a further order reserving to any unit holder leave to apply 
to set aside order 2 in so far as it affects them and to seek leave to be heard in 50 
relation to prayers 3, 3A and 3B of the further amended interlocutory process.  
A period of about two weeks to do so seems reasonable to me in the 
circumstances.   
 
So this would be permitted to be done by 4pm on say 23 September and then I 55 
will list the matter for directions before me at 9am on Monday the 26th by 
which time it will be known whether anybody seeks leave to be heard.  It has 
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the effect that judgment at least on those aspects of the declaration will be 
reserved for at least two weeks.   
 
That is course I propose to adopt unless anybody wishes to be heard about 
the proposed terms of those direction or orders that I have indicated.  5 
 
KROCHMALIK:  If the Court please.  Your Honour thank you for that indication.  
It is sensible and for my part the liquidators are content to proceed in that way.   
 
Can I just make it clear your Honour does your Honour expect that the 10 
materials be served in accordance with the rules or just that notice be given to 
the unit holders. 
 
HER HONOUR:  They would need to be notified so I would expect that they 
could be provided with those materials by way of a link to a location where they 15 
can get them electronically but the notification would obviously need to alert 
them to the substance of what is involved and I would have thought that it 
would be sensible in the circumstances to attach a copy of the further 
amended interlocutory process to the e-mail communication. 
 20 
KROCHMALIK:  Certainly, we will certainly do that.  Then otherwise as I 
understand what your Honour has said there are effectively three options 
available then to the representative unit holders - sorry, the represented unit 
holders.  One, they could seek to be heard about the representative order, if 
they didn't want to be bound; or the second option is that they could simply 25 
make further submissions if they wished on the issue of the construction of the 
relevant agreements and in each case both of those things have to happen by 
the date your Honour has indicated.  Is that how I understand--  
 
HER HONOUR:  Yes, yes, so they could either seek leave to be heard or they 30 
could seek leave to be de-coupled from the group of unit holders that have 
been prevented and then be heard on that basis.   
 
KROCHMALIK:  We have no difficulty.  We just wanted to make it clear if, for 
example, we are providing an explanation to the unit holders of their options so 35 
that we can make it clear that that is available and he third option o course is 
that they can do nothing.  
 
HER HONOUR:  Yes if they do nothing then they will be bound by the order, 
by any declaration that is made.  40 
 
KROCHMALIK:  Your Honour could I otherwise just ask that the matter go - be 
listed for directions on a day later than the 26th, only from a personal 
availability of mine.  I am not available on the 26th but if there is any other day 
that week there is no difficulty for my part.   45 
 
HER HONOUR:  Are all counsel or one counsel at least from each team 
available on Tuesday the 27th, Tuesday 27th of September. 
 
KATEKAR:  Mr Rose and I are away that week, the whole of that week, but I 50 
am available the following week your Honour.  I am terribly sorry.  Mr Rose is 
telling me that he is taking a very long break.  I am just away that week.  
 
HER HONOUR:  The following Monday is a public holiday, Tuesday 4 
October?   55 
 
KROCHMALIK:  That's fine for me thank you your Honour.  
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KATEKAR:  Your Honour it is not for me but I am sure we can work around my 
convenience. 
 
HER HONOUR:  Well I am working around everyone else's convenience. 5 
 
KROCHMALIK:  The other option is to keep it on the 26th and one of my 
instructing solicitor can appear your Honour.  It is only for directions. 
 
HER HONOUR:  It is only for directions.  The key issue is whether anybody 10 
else wants to be heard and in which case directions will be made facilitating 
that.  The hearing won't happen on that day.  I have another substantive 
hearing on that day.  
 
KATEKAR:  We can leave it to he 26th.  We can find somebody. 15 
 
HER HONOUR:  Very well.  I will leave it for the 26th.  
 
I make the following orders.  I grant leave to the applicants to file in court the 
further amended interlocutory process dated 8 September 2022.   20 
 
Mr Krochmalik is there a document that can be handed up for filing?   
 
KROCHMALIK:  Yes your Honour (document handed up).   
 25 
HER HONOUR:  That may be filed in court. 
 
Next, I make an order in terms of prayer one of that further amended 
interlocutory process. 
 30 
Next, subject to the following three orders, I make an order in terms of prayer 2 
of that further amended interlocutory process. 
 
Next, direct the applicants to notify the unit holders of the Peak unit trust, the 
Five Islands Invest unit trust, the Surry Hills Pub unit trust and the Four by Four 35 
Investment trust of the orders made today in terms of prayers 1 and 2 of the 
further amended interlocutory process and to provide those unit holders with 
access to the further amended interlocutory process, all parties' written 
submissions in relation to that further amended interlocutory process, all 
evidence read or tendered at the hearing today and a transcript of today's 40 
hearing by 5pm on 9 September 2022.   
 
Next, reserve to any unit holder leave to apply to set aside the order made in 
terms of prayer 2 of the further amended interlocutory process in so far it 
affects them and/or to seek leave under rule 2.13 of the Supreme Court 45 
Corporation rules to be heard in relation to prayers 3, 3A and 3B of the further 
amended interlocutory process, any such application to be made by 
interlocutory process filed and served by 4pm on 23 September 2022. 
 
Next, list the proceedings for directions before me at 9am on 26 September 50 
2022. 
 
You can now proceed with the substance of the matter.   
 
Yes Mr Krochmalik.   55 
 
KROCHMALIK:  Thank you your Honour.  Can I start by identifying the affidavit 
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evidence. 
 
HER HONOUR:  Yes.  
 
KROCHMALIK:  After that I will canvas the issues.  There are a series of 5 
affidavits which I read and then perhaps rather than tendering - I withdraw that.  
What we haven't done is included all of the exhibits to all of those affidavits 
because some of it has no relevance or is not germane to today's application.   
 
So what we have done is included certain of the documents from the various 10 
exhibits and included them in the court book.  What I would do, subject to any 
objection my learned friends wish to raise is simply tender the documentary 
part of the court book as a single tender if your Honour is content to proceed in 
that way, but if I can first up identify the affidavits which I read.   
 15 
HER HONOUR:  Yes, let's deal with the affidavit first. 
 
KROCHMALIK:  The first affidavit is that of Andrew McCabe sworn 7 
December 2021 and it's behind tab 5 volume 1.   
 20 
HER HONOUR:  Yes.  Any objection? 
 
KATEKAR:  No your Honour.  
 
WEINBERGER:  No your Honour. 25 
 
HER HONOUR:  The affidavit of Andrew McCabe sworn 7 December 2021 
may be taken as read.  
 
KROCHMALIK:  I don't read Mr McCabe's, what is described as his second 30 
affidavit behind tab 6.  There is nothing in that that I need your Honour. 
 
I do read what is described as Mr McCabe's third affidavit sworn 23 June 2022 
behind tab 7.   
 35 
KATEKAR:  We don't have any objections and I can indicate your Honour we 
don't have any objection, not to any of the evidence. 
 
HER HONOUR:  Yes.  Mr Weinberger? 
 40 
WEINBERGER:  No objection to the McCabe affidavits your Honour. 
 
HER HONOUR:  The affidavit of Andrew McCabe sworn 23 June 2022 may be 
taken as read.   
 45 
KROCHMALIK:  The next affidavit is behind tab 8.  It is Mr McCabe's fourth 
affidavit sworn 12 August 2022.  I should say your Honour I don't read 
paragraphs 8 and 9 - no I'm sorry.  I should have said to your Honour I don't 
intend to read paragraphs 8 and 9 of Mr McCabe's affidavit of 23 June.   
 50 
HER HONOUR:  Very well.  I will note that paragraphs 8 and 9 of that affidavit 
are not read.    
 
KROCHMALIK:  Sorry your Honour the next affidavit is 12 August behind tab 
8.  I read the whole of that affidavit. 55 
 
HER HONOUR:  The affidavit of Andrew McCabe sworn on 12 August 2022 
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may be taken as read.  
 
KROCHMALIK:  The final affidavit of Mr McCabe is that of 1 September 2022 
behind tab 9.   
 5 
HER HONOUR:  The affidavit of Andrew McCabe sworn 1 September 2022 
may be taken as read.   
 
KROCHMALIK:  Before I move to the documentary tender your Honour can I 
seek leave to file in court an affidavit of Mr Ng sworn yesterday 7 September 10 
2022 and exhibit AN2 to that affidavit.  It is not in the court book.  Does your 
Honour wish to have a working copy as well? 
 
HER HONOUR:  No that's all right.  One copy will suffice Mr Krochmalik.  
 15 
KROCHMALIK:  I seek leave to file that affidavit in court and I read that 
affidavit. 
 
HER HONOUR:  Yes.  I grant leave to the applicants to file in court the affidavit 
of Andrew Ng sworn 7 September 2022.  20 
 
KATEKAR:  No objection your Honour.  
 
WEINBERGER:  No objection your Honour. 
 25 
HER HONOUR:  Thank you.    
 
KROCHMALIK:  Just to be clear all that affidavit does is formally establish that 
the relevant parties, being the creditors and unit holders as well as the 
Australian Securities and Investments Commission have been notified both of 30 
the original interlocutory process and then the amended interlocutory process.   
 
HER HONOUR:  Yes.  Thank you.  The affidavit of Andrew Ng sworn 7 
September 2022 may be taken as read and exhibit AN2 to that affidavit will be 
exhibit AN2 on this application. 35 
 
EXHIBIT #AN2 ON THE APPLICATION EXHIBIT AN2 TO THE AFFIDAVIT 
OF ANDREW NG SWORN 07/09/22 TENDERED AND ADMITTED 
 
KROCHMALIK:  In terms of the remaining part of the evidence, as I said what 40 
we have done is in effect from tabs 12 onwards of the Court book, that's to say 
from tabs 12 to 97 including a whole series of documents, the overwhelming 
majority which come from the affidavits which I have just read, albeit there are 
certain other documents there that come from the affidavits that have been 
affirmed by a particular unit holder Mr Hookway or by Mr Anderson who is a 45 
solicitor for the Marlow group companies.  So I am in your Honour's hands but 
it may be the sensible way forward is for my friends to read their affidavits and 
we can just tender the tabs of Court book.   
 
HER HONOUR:  Yes, that would appear to be sensible.  50 
 
KROCHMALIK:  Your Honour at tab 11 is the affidavit of Shane Nicholas 
Anderson affirmed 29 August 2022.   
 
KATEKAR:  No objection. 55 
 
WEINBERGER:  No objection. 
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HER HONOUR:  The affidavit of Shane Nicholas Anderson affirmed 29 August 
2022 may be taken as read.   
 
WEINBERGER:  Your Honour we don't rely on any evidence. 5 
 
HER HONOUR:  You are not reading Mr Hookway's affidavit. 
 
WEINBERGER:  That's correct.   
 10 
HIS HONOUR:  Is there any objection to the tender of the whole of tab 12 to 97 
of the court book.   
 
KATEKAR:  Yes, in light of the nonreading of Mr Hookway's affidavit your 
Honour, that dispenses with tabs 75 to 79.  They are in volume 3 of the court 15 
book.   
 
HER HONOUR:  Yes.  Do you wish to press the tender of those documents Mr 
Weinberger?   
 20 
WEINBERGER:  No your Honour, I don't.   
 
HER HONOUR:  Do you wish to tender them Mr Krochmalik?   
 
KROCHMALIK:  No I don't your Honour.   25 
 
HER HONOUR:  I may have misheard you Mr Katekar was there any other 
part of the court book you object to?  
 
KATEKAR:  No your Honour. 30 
 
HER HONOUR:  Mr Weinberger? 
 
WEINBERGER:  Yes, perhaps I can best explain my objection by reference to 
Mr Anderson's affidavit which is at tab 11.   35 
 
By way of overview we object to the agreements which preceded the relevant 
agreement for the purpose of this hearing.   
 
So, as your Honour may have gathered there was, in relation to most of the 40 
hotels, three agreements in sequence.  The relevant one is the most recent 
one.  It contains an entire agreement clause and there is nothing to be gained 
by trying to read into the relevant agreement, the agreement in 2014 or the 
agreement in 2019.   
 45 
So if your Honour looks at paragraph 4 of Mr Anderson's affidavit I would 
object to the document exhibited at paragraph 4.  I would object to the 
document exhibited at paragraph 5 and likewise the document exhibited at 
paragraph 7.   
 50 
Similarly and for the same reasons the documents referred to at paragraphs 
10, 11, 13, 15 and 17.   
 
HER HONOUR:  Does any other party press those documents as relevant?   
 55 
KATEKAR:  Yes your Honour.  They are part of the factual matrix.  I wish to 
make some submissions to your Honour about how the three hotel 
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management agreements are to be read.  One of the things that your 
Honour - there is a dispute over how one of those terms within that agreement 
should be construed.  We seek to rely on those documents.  Certain parts of 
them was part of the factual matrix that will inform your Honour as to parties' 
commercial objectives that may assist your Honour in construing the uncertain 5 
terms.   
 
So we would ask if it is possible your Honour to allow those in subject to 
relevance.  Your Honour may find them of no assistance whatsoever.  I 
propose to make submissions on them.  Your Honour may consider that does 10 
not assist me Mr Katekar in which case it is not relevant, but for present 
purposes I do invite the court to allow them. 
 
HER HONOUR:  Mr Krochmalik. 
 15 
KROCHMALIK:  I adopt what Mr Katekar says but I say as well your Honour 
they are not evidence of the subjective intentions of a particular party-- 
 
HER HONOUR:  Subjective intentions are--   
 20 
KROCHMALIK:  Correct.  They're evidence of the context or the genesis in 
which the subsequent agreements came into effect and therefore they should 
be administered on the question of proper construction of the later agreement. 
 
Mr Katekar said if ultimately your Honour finds them of little assistance in that 25 
exercise, that is one thing at the end the determination but at least on the 
question of admissibility that is at this stage in my submission they are relevant 
and they should go into evidence.   
 
HER HONOUR:  Yes.  Mr Weinberger I propose to admit them subject to 30 
relevance.  I will hear what you say but I will hear from both parties about 
construction in due course.  
 
Are you able to assist me with what tabs of the Court book those documents 
correspond with.  35 
 
WEINBERGER:  Yes your Honour I can identify most of them and I will give 
your Honour those in a moment.  80, 81, 86, 87 and 91.  There are a couple 
more and I will give your Honour those references after the morning tea 
adjournment. 40 
 
HER HONOUR:  Yes, very well.  So exhibit 1 on the application will be tabs 12 
to 97 of the six volume court book excluding tabs 75 to 79 and subject to a 
limiting order tabs 80, 81, 86, 87 and 91 are admitted subject to relevance.   
 45 
EXHIBIT #1 ON THE APPLICATION TABS 12 TO 97 OF THE SIX VOLUME 
COURT BOOK EXCLUDING TABS 75 TO 79 AND SUBJECT TO A LIMITING 
ORDER TABS 80, 81, 86,87 AND 91 ADMITTED SUBJECTO TO 
RELEVANCE 
  50 
HER HONOUR:  Mr Weinberger you can let me know in due course what other 
matters you wish me to add into that qualification. 
 
Mr Krochmalik did you still have an application for a confidentiality order?   
 55 
KROCHMALIK:  No. 
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HER HONOUR:  That has gone away?  
 
KROCHMALIK:  Yes.  The reason for that is because they were valuations of 
the hotels before completion.  So we were concerned if for some reason 
completion went off we didn't want the valuation being disclosed but those 5 
hotel sales are completed so there is no issue about that.  
 
HER HONOUR:  Yes thank you.  Mr Krochmalik, perhaps if we deal with the 
Marlow Group issues first and then Mr Katekar and Mr Weinberger can be 
excused if they wish to be and I can hear from you in relation to any other 10 
aspects. 
 
KROCHMALIK:  I will tell your Honour what the issues are and then we will 
deal with the construction issue first if the court pleases. 
 15 
HER HONOUR:  Yes.    
 
KROCHMALIK:  There are now only in substance four issues.  The proper 
construction of the hotel management agreement, there are three but they are 
all in relevantly identical terms.  So the construction issue for one should 20 
absent anything untoward deal with the issue of all three and in due course of 
the fourth of the hotels.   
 
The second issue is the remuneration of the first plaintiff's applicants and I will 
come back to that later as I said.   25 
 
The third issue is whether or not your Honour should make orders in effect 
extending the time for the dividend to be paid in light of the requirements of the 
regulations and similarly dispensation of further advertising of the proposed 
dividend, unless there is both a power and a discretion issue there and I will 30 
return to that in due course.  The fourth is the proposed manner of distribution 
of the funds and in effect that raises two sub issues.   
 
The first is that the liquidators propose to hold back a certain proportion of the 
funds having regard to an appeal that has been lodged from the rejection of a 35 
proof of debt of an entity all Pub Invest Pty Ltd. 
 
HER HONOUR:  Yes. 
 
KROCHMALIK:  And again I will return to that as to why we want to do that but 40 
the short of it is that we want to make sure creditors and unit holders get their 
money as soon as possible which we think is a relatively noble intention and 
that is why we propose to proceed in this way.   
 
The second sub issue on this is there is one potential issue about the unit 45 
holding of the Five Island Investment trust in so far as it affects the unit holding 
of Mr Damien Kelly who is the principle protagonist behind the companies and 
I will take your Honour to that.   
 
There is also some evidence in Mr Ng's most recent affidavit about some 50 
correspondence with Mr Kelly's solicitors but that issue, in my submission, your 
Honour should effectively deal with that today.  But again that, as I understand 
it, my learned friends don't wish to be heard about any of those three 
subsequent matters. 
 55 
HER HONOUR:  Has Mr Kelly been given appropriate notice of today's hearing 
and that this issue will be dealt with today? 
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KROCHMALIK:  Yes.  
 
HER HONOUR:  All right we will go to that in due course.  It occurs to me just 
now Mr Krochmalik that the representation order made in relation to all unit 5 
holders may have a slightly awkward operation in relation to the fourth unit 
trust where the construction and clause of that agreement is not presently to 
be determined.  So can I just invite you to consider that over the luncheon 
adjournment.  I may need to revisit the precise terms of that order in so far as it 
affects the Surry Hills trust.   10 
 
KROCHMALIK:  Your Honour is right.  One thing that occurred to me is that we 
could have sought a declaration about that now as well, the difficulty is the sale 
of that pub hasn't completed.  We don't know the precise settlement 
adjustments that will affect the amount that may or may not be payable to the 15 
Marlow group claims on the proper construction.   
 
I will give that some thought.  It may be that we can have a modified form of 
declaration which doesn't precisely refer to the amounts but deals with it on the 
basis of the construction.  If I could reflect on that over morning tea. 20 
 
HER HONOUR:  Yes.   
 
KROCHMALIK:  Can I then just tell your Honour what are the liquidators' 
approach to the issue of construction has been and relevantly identified the 25 
agreements and then otherwise I seek to take a neutral role even though of 
course now I am moving for a declaration which I appreciate, nevertheless in 
circumstances where there are two contradictors it is in my submission 
appropriate, according to the authorities I refer to in the written submissions for 
the liquidator to take a relatively neutral position in that respect. 30 
 
Can I just start by taking your Honour where the relevant documents are and 
how the issues arise.  If your Honour has volume 5.  Perhaps if your Honour 
starts at volume 4 of the court book.   
 35 
HER HONOUR:  Yes.  
 
KROCHMALIK:  In the final tab in volume is - I am sorry, it is not the final 
paragraph, the penultimate tab, behind tab 80 there is what is described as the 
hotel management services agreement.   40 
 
Before I take your Honour to the agreement can I just tell your Honour how in 
effect the structure of the pubs works.  Your Honour knows each of the plaintiff 
companies, that is to say the second to fifth plaintiff companies owns or owned 
the particular hotel assets but only the land and gambling machine 45 
entitlements associated with the land.  They were held as trustee for a 
particular trust.  There was a unit trust and there are a whole series of unit 
holders that hold the units in those trusts.   
 
Som unit holders held the units in more than one trust but some simply held 50 
units in one trust or another and there's no identicality of the holdings between 
the various unit trusts. 
 
Then sitting then underneath the ownership of the land was an entity that 
owned the business that was operated out of the hotel and in broad terms that 55 
was owned by a separate company each of which is the subject of a deed of 
company arrangement.  My client the first plaintiffs are not the deed 
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administrators of those companies as your Honour may have seen. 
 
HER HONOUR:  Yes.   
 
KATEKAR:  Those companies, what I might call the deed companies, they 5 
were not trustee companies.  They held the business assets of the hotel in 
their own right and the shareholders of those companies mostly but not 
precisely to the letter, corresponded with the unit holders of the trust of which 
the companies were trustees.  So they sought to align more or less, although it 
wasn't precisely the same, the unit holders of the unit trusts and the shares of 10 
the owners of the business assets on the hotels.   
 
Then each of the now deed companies that own the business assets 
contracted to have a separate hotel operate the hotels and that in turn was 
subcontracted to what are described as the two Marlow group companies.  15 
There are two separate companies but those two companies always 
contracted with the relevant hotel operator to operate the hotel.   
 
The two companies that we say together described as the Marlow parties are J 
& E Marlow No 2 Pty Ltd and Blue Marlin Enterprises Pty Ltd. Since the trustee 20 
companies and the deed companies have owned and operated the hotels, the 
Marlow companies have been the parties that had subcontracted to them the 
operation of the hotel assets.  The terms on which that occurred did however 
change.  The genesis of the arrangements is set out in the first of the 
agreements at tab 80 your Honour described as a hotel management services 25 
agreement.  We just picked here the position for what is described as RC1 Pty 
Ltd. RC1 is the now deed company that corresponds with Peak Invest. 
 
HER HONOUR:  Yes..  
 30 
KROCHMALIK:  The relevant hotel was the  
Rose and Crown hotel in Parramatta.   
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KROCHMALIK:  Under the agreement, this agreement is undated.  However, it 
is understood that it was entered into some time in 2014.  We do know from 
documents I will take your Honour to in a moment that Peak Invest and RC1 
acquired the Rose and Crown Hotel in 2014.  
 5 
HER HONOUR:  I see.   
 
KROCHMALIK:  I might just show you that now before we come back to the 
agreement.  It is in volume 5. This is the contract for the sale of the Crown land 
on which the Rose and Crown is on.  The purchaser at point 5 of the page is 10 
Peak Invest and the contract date was 14 August 2014.   
 
Your Honour will see the price of the acquisition of the land as was per special 
condition 44.  That is on page 125 in the bottom right hand corner, page 18 of 
the contract for sale.  The top of the page there is a clause which is headed 15 
"Interdependency", and your Honour will see it is made clear that the contract 
is to be completed in effect together with a sale of the business, which I will 
take your Honour to in a moment, and that the consideration for both the land 
and the business was $13.1 million.  
 20 
At tab 85 your Honour will see that there is a contract for sale of a business, 
again for the same hotel, and this time the purchaser is RC1 Pty Limited.  That 
is the company that is now the subject of a deed of company arrangement, 
same date for the contract 14 August 2014, price is as per special condition 
5.1, and that is on page 184 clause 51 makes it clear that the business 25 
contract is interdependent for the contract of the sale of the land and, again, 
the total contract price is $13.1 million.   
 
These contracts don't distinguish or separate the purchase price as between 
the land, on the one hand, and the business, on the other hand.  As your 30 
Honour can see they together say that the consideration or the price is $13.1 
million.   
 
HER HONOUR:  Is there an issue about the documents being entered into 
evidence when they are not stamped, Mr Krochmalik?   35 
 
KROCHMALIK:  There may well be.  
 
HER HONOUR:  You might give that some consideration.   
 40 
KROCHMALIK:  I should say it is not my tender, but I appreciate in a sense I 
did tender the court book which contained these documents.  
 
HER HONOUR:  It may not--  
 45 
KROCHMALIK:  Your Honour, I can't make any submissions about why the 
structure was adopted in this way, that is to say why there was a separate 
company that owned the business and purchased the business, and a 
company on the other hand that owned and purchased the land, that is just the 
way in which the transaction unfolded; and that was the same arrangement for 50 
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each of the four hotel assets owned by each of the four trustee companies and 
deed companies.   
 
I go back to volume 4 for a moment.  This was the agreement, undated but 
apparently entered into in 2014, in which RC1, which your Honour has seen, 5 
acquired the business of the Rose and Crown Hotel contracted with the 
Marlow companies to provide effective operating and management services for 
that particular hotel.   
 
The relevant clause in this agreement, as your Honour has been told by 10 
Mr Weinberger, was subsequently superseded by clause 4 on page 7 of that 
document.  In particular that clause provides that RC1 is obliged to pay Marlow 
certain fees in accordance with the schedule we will come to and in 4.1(iii) one 
of the fees is a capital gains bonus to be paid within 42 days of the settlement 
of the sale of the Business, we will come back to that definition in a moment.   15 
 
At page 21 of that document there is a description of in effect how the Bonus 
fees is to be calculated.  It describes here that it is to be calculated on the sale 
of the Hotel.  I'll come back to the definition of hotel in a moment.  Relevantly it 
is calculated at 15 per cent of the net capital gain arising from the disposal of 20 
the hotel calculated assuming RC1 is a company trading in its own right.   
 
If your Honour looks at the definitions commencing on page 3, the definition of 
hotel is the hotel at the Rose and Crown Hotel, the Business, Land and 
Building improvements.  There are two definitions there - sorry, there are three 25 
subdefinitions.  The first is business, the second is land and building 
improvements -  I said three, I meant two.  They are each separately defined.  
Business on page 2 is defined effectively as the hotel, it has a business 
number next to it, and it makes clear that it does not include the land and 
building improvements; whereas the definition of land is the opposite, so it is 30 
the property and improvements but excludes the Business, and that is page 4, 
point 3 of the page.   
 
HER HONOUR:  Yes.   
 35 
KROCHMALIK:  The only thing I should draw your Honour's attention to is on 
page 5.  The purchase price is $13.1 million, so that corresponds with the 
amounts that I showed you in the two contracts for sale of the land and 
business earlier.   
 40 
In effect there is, I submit, no doubt about the calculation of the relevant capital 
gains fee under this agreement.  If your Honour goes back to the schedules at 
page 21, it is 15 per cent of the net capital gain arising on the disposal of the 
Hotel.  That definition expressly includes both the land component and the 
business component.   45 
 
HER HONOUR:  Yes.   
 
KROCHMALIK:  That agreement came to an end and a new agreement was 
entered into which is the document behind the next tab on 9 January 2019, 50 
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and that is the date of agreement is found on page 25.  Unlike the previous 
agreement, this agreement had Peak Invest, that is the land owner, as a party 
to it.  The previous agreement did not.  Otherwise, the other difference is that 
Pub Invest, which was the manager of the hotel, the entity associated with 
Mr Damian Kelly, was also a party to the agreement.  This agreement is in 5 
identical terms for each of the four hotels, and there was an agreement 
entered into at or around the same date for each of them.   
 
I will take your Honour through the relevant clauses, and hopefully that will 
assist your Honour in understanding the landscape and will make my learned 10 
friend's addresses a little shorter in terms of what they contend to be the 
competing construction of the relevant clause.  I start at clause 5.1 on page 34 
of this document.   
 
HER HONOUR:  Just to avoid any confusion later, Mr Krochmalik, the 15 
following page number 34 seems to be - I don't know what that relates to, you 
can perhaps use the internal page numbers for the document, 34 doesn't 
appear to be a consecutive number.   
 
KROCHMALIK:  Your Honour is right, I think it was from someone's exhibit.  I 20 
will use the internal page numbers.  Again, this agreement was superseded by 
a subsequent agreement entered into after the land owning companies 
entered into and, indeed, the deed companies entered into administration, but 
the relevant terms that your Honour has to consider are relevantly the same in 
this agreement and the subsequent version of the agreement.   25 
 
The reason, as I apprehend it, as to why that happened is because, if your 
Honour looks at page 17 of this agreement, clause 14.1(b) provided that the 
agreement would terminate on, relevantly, an administrator being appointed to 
either the company, which was RC1, or the - it doesn't actually refer to the land 30 
owner, or the company did have an administrator appointed to it, and, as I 
apprehend it, that is why a subsequent agreement was entered into with the 
Marlow company after the administrators were appointed to both the land 
owning companies and the owners of the entities that owned the business, run 
the hotels.  Sorry for that digression.  I go back to page 10.   35 
 
HER HONOUR:  Yes.   
 
KROCHMALIK:  Clause 5.1.  The company is obliged to pay the hotel 
manager, and the hotel manager is defined as relevantly both of the Marlow 40 
companies, certain moneys, including the fees and relevantly the capital gains 
bonus fees.  The same in effect as clause 6.1 on the same page is the 
entitlement of the hotel manager to receive those fees.  Those are the relevant 
entitlements of the Marlow companies to payment.   
 45 
In clause 5.3 on that same page the company and the land owner agree to sell 
both the property and the hotel as one package and as a going concern, 
unless the hotel manager otherwise agrees.  In this document, and I will 
double check that the same clause appears in the subsequent iteration of the 
document, I am told it does, but the title is slightly different.  I will take your 50 



FMF:CAT   
   

.08/09/22 20 (KROCHMALIK) 
   

Honour to that in a moment.  In this version of the document in effect the 
Marlow group had a veto right in terms of how the sale could proceed, so, 
unless they otherwise agreed that there was no entitlement on the part of the 
company or the land owner to sell different land or business component of the 
hotel.   5 
 
The relevant provision that sets out the calculation of the capital gains bonus 
fees on page 31, your Honour sees in effect if a capital gains bonus event 
occurs and certain conditions are satisfied, then the hotel manager is entitled 
to receive the capital gains bonus fee and it is calculated in a particular 10 
manner.   
 
The most important definitions your Honour needs to be concerned about are 
the net sales price at point 7 of the page and also the purchase price.  The 
purchase price, start with that, your Honour will see at the end of that page is 15 
$13.7 million odd.   
 
HER HONOUR:  That is the land and the business, is that correct?   
 
KROCHMALIK:  That's clear, your Honour.  It is not clear why it was not the 20 
13.1 found in the previous agreement and there is no contextual evidence that 
will assist your Honour with that.  It may well be after settlement adjustments 
that was the amount that was paid, but I don't want speculate.  
 
PERSON JOINED VIA VIDEO LINK 25 
 
HER HONOUR:  Parties joining the matter by audio visual need to turn their 
sound off.   
 
KROCHMALIK:  I don't wish to speculate as to why that amount is different, it 30 
bears some relationship to the original purchase price as to the land and the 
business, as your Honour has seen.   
 
Then the next issue is the calculation of the number by reference to the net 
sales price, that is integer B in the formula in item 3(a) of schedule 2 of the 35 
agreement.  Your Honour has seen from the parties' written submissions that 
the definition of net sales price is the sale price of the Property.  I'll show your 
Honour where that is defined in a moment.  Relevantly, under a contract 
signed by the land owner, that is in this case Peak Invest, and then the 
parenthetical words are, I submit, warranted, they provide, "(the property may 40 
also be sold together with the business)".  Then the formula goes on to provide 
that the price is to be calculated then subject to any adjustments, taxes, and so 
on.  Then, at the end of that definition importantly the words in connection with 
its sale or disposition of the Property, that is the land, as I'll show your Honour 
in a moment, and otherwise in connection with the operation of the Business.   45 
 
I don't want to pre-empt any submissions that are going to be made but it 
seems to the liquidators, at least, that those last few words starting, "and 
otherwise in connection with the operation of the business", would be entirely 
redundant on what I'll call the contrary construction, that is the construction for 50 
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which Mr Weinberger contends.   
 
Now, we know that the argument that for redundant in terms of words in a 
contract is not always to be given primary force, that is to say there are 
sometimes occasions when redundant words are used.  Nevertheless, it is a 5 
factor that the liquidators point to as being relevant in terms of the property 
construction as together are the other words in the parentheses in so far as it 
specifically also contemplates the sale of the Business.   
 
Otherwise your Honour the definitions are in clause 1.1.  Start perhaps with the 10 
definition of hotel, page 3.  In effect that is the whole hotel, whatever is being 
operated from the Property; and property over the page at page 4 is defined as 
the property at the address on which the hotel operates, that is 11 Victoria 
Road Parramatta.  That definition does not exclude the business that is carried 
out on or from the hotel, but, in terms it does provide that it is the property that 15 
we would say to be inferred the real property at that particular address.   
 
HER HONOUR:  The contracts for sale that were entered into for each site, 
were they contracts for the land and business or separate contracts entered 
into simultaneously--  20 
 
KROCHMALIK:  Does your Honour mean when whether--  
 
HER HONOUR:  --by the liquidator and receivers now.   
 25 
KROCHMALIK:  I'll get some instructions about this, but I understand there 
were two separate contracts entered into simultaneously.  Yes.  Effectively 
consistent with the arrangements when they were purchased by the entities.  
Your Honour may have seen there were issues or at least some agreement 
from the apportionment of the total sale price about the land and the gaming 30 
machine entitlements on the one hand and the land on the other; and that is 
because separate companies sold those aspects, and different creditors, for 
example, of each of the two companies, that was an important consideration 
and the liquidators together with the deed administrators of the business 
owning companies and the purchaser reached agreement about the 35 
apportionment and there is evidence about that.  
 
HER HONOUR:  Can I ask just - I have mentioned this and I didn't seek any 
detail earlier, what was Pub Invest doing?   
 40 
KROCHMALIK:  It was a manager.  It in effect subcontracted its managerial 
responsibilities to the Marlow group.  The best description of that, your Honour, 
is if your Honour has my learned friend's, Mr Katekar's written submissions 
which are tab 1 of the court book.   
 45 
At the conclusion of my learned friend's written outline there is a table which 
sets out the particular arrangements.   
 
HER HONOUR:  Yes, I have that.  
 50 
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KROCHMALIK:  And as your Honour sees, perhaps it is not here, there is a 
reference here about 3 or 4 of the page to the operating entities and then it's 
then got the management agreements, but it doesn't--  
 
HER HONOUR:  Where is-- 5 
 
KROCHMALIK:  Your Honour, it is not in that document.  There is evidence 
from Mr McCabe about this, but the long and the short position is that Pub 
Invest was an entity that is associated with Mr Kelly, and that entity was 
contracted to manage the various agreements, manage the various hotels, but 10 
those responsibilities were in effect subcontracted to the Marlow group entities.  
The evidence about that is in Mr McCabe's first affidavit behind tab 5 in volume 
1, at paragraph 21 of that affidavit.  That refers to the effected entities that are 
now the subject of the deed of company arrangement which own the business 
of the hotels.  23 is the paragraph about the management by Pub Invest, and 15 
then paragraph 25 is the evidence about their being subcontracted to the 
Marlow group entities.   
 
HER HONOUR:  I see.   
 20 
KROCHMALIK:  Incidentally the reason why the issue to do with the Pub 
Invest claimant has arisen is because Pub Invest, that is the entity associated 
with Mr Kelly--  
 
HER HONOUR:  Just pausing there, what do I make of paragraph 24?  There 25 
are management agreements between the operator and Pub Invest, they were 
apparently terminated and those terminations are being challenged, and, then, 
the operating entities subcontracted with the Marlow group entities, so not Pub 
Invest but the operating entities.   
 30 
KROCHMALIK:  Yes, your Honour.  The operating entities being the owners of 
the business in effect, the reference there to the subcontracting and the 
entering into those agreements is the reference to the agreements I have just 
taken your Honour to, that is, for example, the hotel management agreement.   
 35 
In any event, the issue is overtaken by the fact that after the administrators 
were appointed to both of the respective land owning and business owning 
entities they entered into fresh agreements with the Marlow group companies, 
and it is those agreements from which the alleged entitlement to be capital 
gains tax free arises.  The fact that there was a dispute about whether or not 40 
the prior agreements were or were not in force is overtaken by the subsequent 
entry into the agreements.  That is how the issue with the Pub Invest proof of 
debt has arisen.   
 
Pub Invest has also in effect brought a claim for, amongst other things, a 45 
capital gains tax bonus, but, as your Honour will see in a moment, Pub Invest 
was not a party to those subsequent agreements that were entered into after 
the administrators were appointed to various companies.  It is on that basis 
that the liquidators rejected the Pub Invest claim and that is now the subject of 
an appeal that is travelling - while it is in these proceedings, it is being heard 50 
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separately with some other proceedings in the Equity Division.   
 
HER HONOUR:  Will that involve construction of the same clauses?   
 
KROCHMALIK:  No, the other definitions.  I should take your Honour to the 5 
agreement behind tab 81.  The definition of business is on page 2, the 
definition of business your Honour will see is in effect the business consisting 
of the management of the hotel and the other business activities as the 
company and the hotel manager agree.  Again, that is the relevant definition 
which is in contradistinction to the Property.  10 
 
HER HONOUR:  Yes.   
 
KROCHMALIK:  Can I show your Honour the next iteration of the documents 
which is the relevant agreement which is on foot?  That is at the beginning of 15 
volume 5.  This is the hotel management agreement.  This document does not 
have internal numbering so I'll have to give your Honour the large numbering 
at the bottom right hand corner.  At page 61 your Honour will see that this 
agreement was entered into on 28 December 2021, and at this point in time 
your Honour will see both RC1 and Peak Invest had administrators appointed 20 
to each of those companies.  
 
HER HONOUR:  Yes.   
 
KROCHMALIK:  As I said, while I couldn't be certain, it seems to me that it is 25 
likely that the reason, amongst others, for why a new agreement was entered 
into because of the determination clause in the previous agreement which in 
effect meant that the agreement had come to an end by reason of 
administrators being appointed at least to RC1.   
 30 
The other notable feature of this agreement as opposed to the predecessor 
version is that Pub Invest is no longer a party to this agreement, and that is the 
matter I was addressing your Honour about earlier.  Otherwise and putting 
aside one small issue in clause 5, which I will come to in a moment, the 
calculation and entitlement to the capital gains tax bonus is relevantly the 35 
same.  If your Honour looks at page 91 your Honour will see - this is page 90, 
schedule 2 which is headed "Fees", and at page 91 is item 3 capital gains 
bonus fee.  It has the same formula that I showed your Honour in the previous 
iteration of the agreement, that is the 2019 agreement, and the formula is the 
same, if your Honour looks over the top of the page.   40 
 
Importantly, and perhaps I should have just brought this to your Honour's 
attention earlier, lest there be any doubt, the capital gains bonus is payable by 
the land owner, that is clause B.  I should have said that is why we are here.  
Because, although some of the other - there are different companies, as your 45 
Honour knows, but relevantly the entity with the liability is not the owner of the 
business, it is the land owner, and that is in clause B.   
 
HER HONOUR:  Which clause is that?   
 50 
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KROCHMALIK:  It is in schedule 2, item 3 clause B.  
 
HER HONOUR:  I see that.   
 
KROCHMALIK:  It is the same in the predecessor version of the agreement.  It 5 
is not RC1 that has the liability, it is in this case Peak Invest.  That is why we 
are here.   
 
I want to observe that in effect the definition of net sales price is the same as in 
a version I showed your Honour earlier, and the purchase price is the same as 10 
well as, for that matter, the definitions of hotel and Property  and Business.  
That is why I said to your Honour that the matter can effectively - nothing turns 
on the fact that there is a subsequent version of the agreement entered into.   
 
The only proviso is in clause 5.3.  As I was reminded a few moments ago there 15 
is a slight difference in the language.  Your Honour might recall that, in the 
previous version of the agreement, clause 5.3 in effect gave the Marlow group 
a right of veto as to sale of the land or business separately.  Clause 5.3 is 
perhaps put in even starker terms, in so far as it obliges both the business 
owner and the land owner to sell the property and the hotels together as a 20 
going concern.  Whereas the previous version--  
 
HER HONOUR:  It was an option.   
 
KROCHMALIK:  Precisely, and that is no doubt because administrators were 25 
appointed to the separate companies, they have no doubt received advice that 
the best way for maximum movement was to sell the land and business 
property.   
 
HER HONOUR:  I wasn't going to take a morning tea adjournment but I will 30 
because you need to consider and come back to me and I need to consider 
the position of the Surry Hills unit holders in relation to the declaratory relief 
sought and the stamp duty issue.  Just to be clear, looking at paragraph 3 of 
your further amended interlocutory process, the hotel management 
agreements in paragraph 3, I see we have a separate paragraph for each trust.   35 
 
KROCHMALIK:  Precisely.  
 
HER HONOUR:  And no paragraph for Surry Hills, which begs the question 
why the Surry Hills unit holders?  If that can't be rectified then that raises the 40 
question again why am I hearing this issue today if a similar issue is going to 
have to be heard separately in relation to the Surry Hills unit holders.  I will 
hear from you after the morning tea adjournment about what your submissions 
are as to that point.   
 45 
SHORT ADJOURNMENT  
 
KROCHMALIK:  May I just address your Honour on each of the two issues that 
your Honour raised with me before morning tea and that is all I then wanted to 
say.   50 
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The first issue is the stamp duty.  My instructions are that enquiries have been 
made with the relevant persons and legal representatives who acted for the 
company that stamp duty was paid.  I am not going to have evidence of that 
certainly before lunchtime and probably not even in the course of today.  In 5 
those circumstances, what I would propose is in effect to be given an 
opportunity to reopen, limited to leading evidence to establish that.  
 
HER HONOUR:  Tendering stamped copies.   
 10 
KROCHMALIK:  Yes, or, as I understand it now, in the new world of electronic 
conveyancing with PEXA, it may not have a stamp on the front page of the 
sale contract, but there may be some other document that establishes that 
stamp duty was paid.   
 15 
Otherwise I seek leave at the directions hearing that your Honour has fixed to 
reopen to tender that evidence of stamping and, then, if for whatever reason 
we don't have that evidence, we will have to consider whether that material not 
go into evidence or an undertaking has to be given to pay the relevant stamp 
duty.  My instructions are fairly clear that stamp duty was paid, for what it's 20 
worth.  
 
HER HONOUR:  What documents are affected by this?  Is it only the two I saw 
earlier or are there more?   
 25 
KROCHMALIK:  To the extent there are other sale contracts, I think they suffer 
from the same vice.  If your Honour looks, for example, at tab 94.  
 
HER HONOUR:  What I need is a list of every document effected by this, so I 
note that those documents are admitted into evidence provisionally on the 30 
undertaking of the legal representatives for the applicants to either seek leave 
to reopen to tender evidence that stamp duty has been paid, or to provide an 
undertaking to in relation to the stamp duty that would allow the documents to 
be admitted on a final basis pursuant to section 304.  Perhaps you can 
formulate over the luncheon adjournment a list of the relevant documents and 35 
a minute of the proposed limitation that I should note in the terms of the 
undertaking offered.   
 
KROCHMALIK:  I will ensure that that happens, your Honour.   
 40 
The second issue your Honour raised was about the fact that the declarations 
as presently sought in the further amended interlocutory process do not deal 
with the Surry Hills pub.  The way in which I wish to deal with that is twofold, 
and I don't ask your Honour to make any orders now, but, in effect, what I 
would seek to do is to have a further declaration made in relation to the Surry 45 
Hills pub.   
 
Now the sale of that hotel has not completed, so that declaration could not be 
in precisely the same terms as prayers 3 and 3(a) and 3(b) of the current 
further amended interlocutory process.  It would effectively be, though, the 50 
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KROCHMALIK:  It would, effectively, be, though, the same formulation but it 
would end after the words "after settlement adjustments".  So it would still be a 
declaration that, on the proper construction of the two relevant hotel 
management agreements, the capital gains bonus fee in item 3 of schedule 2 
is to be calculated and payable by Surry Hills Pub Invest Pty Limited in 5 
liquidation on the total sale price in the contract for sale dated 13 April 2022 
after certain adjustments.  
 
HER HONOUR:  So you will be wanting to file a second further amended 
interlocutory process?   10 
 
KROCHMALIK:  I will.   
 
There is one further difficulty, your Honour.  Because the Surry Hills Pub was 
not initially proposed to be the subject of a declaration, there is not in evidence 15 
the same documents dealing with the Surry Hills Pub as there are for the three 
other pubs.  I know that sounds challenging, but it is the same terms, the same 
issues of construction arise.  I wouldn't have thought that any of the parties 
would take your Honour to each of the separate agreements, because they are 
in precisely the same terms.   20 
 
So again I would simply seek leave to be able to re-open at the date listed for 
directions to be able to tender the relevant documents.  That is, the three suite 
of hotel managements agreements that I've taken your Honour to; plus, to the 
extent we find stamped copies, the two contracts for the initial purchase of the 25 
hotel asset.  That is, the land and the business component of it.  That mirrors, 
effectively, the five documents that I've just shown your Honour this morning.   
 
There won't be an issue with the unit holders for the reason being that the 
representative order that your Honour has made deals with the unit holders of 30 
the Surry Hills Pub Unit Trust--  
 
HER HONOUR:  Yes, it does, but they are entitled to be notified of the order 
sought that affects them, because at the moment they would think what 
declaration affects me, I don't care about this, if you comply with the orders 35 
that I made earlier this morning.  So it has flow-on implications also for those 
orders that I made earlier this morning about notification of unit holders.   
 
KROCHMALIK:  Your Honour is quite right.   
 40 
HER HONOUR:  All of my misgivings are coming to the fore, Mr Krochmalik.  
What I am going to do is to adjourn until 2pm in a moment to allow you to 
formulate your second further amended interlocutory process, which you will 
need to file at 2pm, to identify any evidence of stamp duty.  On reflection and 
looking at section 304 of the Duties Act, I'm not sure that I can even admit the 45 
documents provisionally without some more definite arrangement in place.  So 
they need to be excluded from exhibit 1 or evidence of stamp duty tendered 
this afternoon or an undertaking given this afternoon.  If they need to be 
excluded this afternoon then you may seek leave to re-open in due course on 
26 September.  Albeit that was set aside for a directions hearing only, I can 50 
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deal very briefly with any application for leave to re-open and tender further 
evidence to overcome that problem on that occasion.  I will then need to 
reformulate the orders that were made this morning so that they give the 
relevant unit holders notice of all the appropriate things.   
 5 
It seems to me that things just need to happen in a somewhat orderly fashion 
and we are now beyond that point.   
 
I will use the time between now and 2pm to review the evidence on your 
remuneration application in the hope of narrowing anything I need to hear from 10 
you about that so that the bulk of the afternoon, if not all of the afternoon, can 
be dedicated to the Marlow Group claims issue.   
 
That is how I am proposing to proceed.   
 15 
One thing I should have made very clear earlier is that in the event that a unit 
holder wishes be to heard and a further hearing date needs to be set, I 
consider it incumbent on all counsel to make themselves available on whatever 
date the Court is able to allocate for that further hearing in circumstances 
where I have acceded to the proposition that I should hear this matter at all 20 
and adjourn part-heard today.  I will not find the Court in a position where it is 
impossible to find another date because counsel won't make themselves 
available due to other commitments.  Counsel will need to prioritise their 
commitment to this matter, in all the circumstances, to enable it to conclude.   
 25 
I will adjourn until 2pm. 
 
Mr Krochmalik, if your solicitors can send through to my chambers the 
proposed second further interlocutory process and any other relevant 
documents in the meantime that would be appreciated.  30 
 
KROCHMALIK:  Yes, your Honour.  
 
LUNCHEON ADJOURNMENT 
 35 
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HER HONOUR:  Mr Krochmalik, I have received the documents emailed to my 
Chambers a short time ago, thank you.   
 
KROCHMALIK:  Thank you for the time, your Honour.  Before I seek leave to 
file the second further amended interlocutory process, can I raise an issue that 5 
emerged over the adjournment?  I indicated to your Honour earlier that the 
creditors of each of the four trustee companies are to be paid in full regardless 
of the proper construction.  
 
HER HONOUR:  We will just pause for a moment while the AVL system is 10 
activated and the sound turned off.   
 
VIDEO LINK ACTIVATED AND THEN MUTED 
 
KROCHMALIK:  I said before lunch that each of the creditors of the four 15 
trustee companies would be paid regardless of the admission or rejection of 
the Marlow proof of debt.  
 
HER HONOUR:  I see.   
 20 
KROCHMALIK:  There is a hypothetical scenario where that is not correct for 
one of the trustee companies.  The reason is:  Your Honour remembers I said 
before lunch we have rejected the Pub Invest proof of debt but it has appealed 
from that rejection.  
 25 
HER HONOUR:  Yes.   
 
KROCHMALIK:  If its appeal is successful and if the Marlow claim is admitted 
in full, then not all of the creditors of that company will receive 100 cents in the 
dollar, and that means that at least theoretically they are also effected by the 30 
orders that we seek.  
 
HER HONOUR:  Sorry, which company is this, Surry Hills--   
 
KROCHMALIK:  Peak Invest.  I can confirm for all of the others, regardless of 35 
the appeal and regardless of whether the Marlow group is admitted, all of the 
other three hotel land owning companies will be paid 100 cents in the dollar.  
As a result of that matter the proposed representative order that we seek 
would cover also the creditors of Peak Invest as well as the unit holders of the 
each of the four unit trusses.   40 
 
I appreciate it is unsatisfactory, your Honour, that these things appear to be a 
moving target.  We are trying, as best we can, to make sure, as your Honour 
has rightly observed, there is no risk of a subsequent application being brought 
and therefore there being any risk of inconsistent findings on these issues.  We 45 
have no reason to think that any of the creditors of Peak Invest would wish to 
be heard about this matter and, of course, Mr Katekar's clients, who are 
obviously directory affected, and therefore we see the proposal that we have 
put forward as addressing the same concerns that apply in relation to the unit 
holders; and, again, we would propose that we give specific notice of all of the 50 
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matters that your Honour has raised with us this morning to the creditors of 
that particular company, and that they also, like the unit holders, be given an 
opportunity to apply to be heard generally under rule 2.13 or to seek any order 
that they be declassed, as it were, out of the representative category.   
 5 
HER HONOUR:  Just dealing with that in terms of by reference to the short 
minutes of order that you have sent through, Mr Krochmalik; I see, so you have 
included the unsecured creditors of Peak Invest in that order, in your proposed 
order 3, I see that.  
 10 
KROCHMALIK:  Yes.  So I propose to vacate order 3 made by your Honour 
this morning which was the order, the representative order, as well as orders 4 
and 5, which were the notification order and the liberty order, and, instead, 
reformulate them in paragraphs 3, 4 and 5 of this document to make it clear 
that it would cover the persons for whom we have included in the chapeau 15 
paragraph, being not just the secured--  
 
HER HONOUR:  That is appropriate, just because there is one set of orders 
from today that appears on JusticeLink, what I will do - there were six orders 
made earlier this morning, I will number your order 1 in your short minutes as 20 
7; 2 becomes 8; 3 becomes 9; 4 becomes 10; in 5, which will become 11 I 
think, what might be applied to the set aside would now be order 9 above 
rather than order 3 read earlier this morning, because that order has been 
vacated.  
 25 
KROCHMALIK:  Yes, your Honour is quite right.   
 
HER HONOUR:  I will change the reference to order 3 in 11 to be order 9 and 
delete the rest of those words in paragraph (a), and then I would simply make 
consequently amendments to the numbering of your 6 and 7 to be 12 and 13.   30 
 
KROCHMALIK:  There are two minor changes your Honour might need to 
make in what will now be order 8, your Honour can just delete the words, "at or 
about 10.30 am".  
 35 
HER HONOUR:  Very well.  
 
KROCHMALIK:  And the same in what will become paragraph 10(a) your 
Honour can delete the words in the parentheses.   
 40 
HER HONOUR:  Yes.  Subject to those changes, Mr Katekar and 
Mr Weinberger, do you wish to be heard in relation to leave to file the second 
amended interlocutory process or the short minutes?   
 
KATEKAR:  I have no difficulty with the amended second further 45 
amended - I'm not sure that I have actually seen it.   
 
SECOND FURTHER AMENDED INTERLOCUTORY PROCESS HANDED TO 
COUNSEL  
 50 
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KATEKAR:  But I wish to say something about what I think is now what was in 
this document 6 and 7 but I think it may be now 12 and 13.  
 
HER HONOUR:  Yes, that's correct.   
 5 
KATEKAR:  The regime there represents a difficulty but I have a solution.  Can 
I just indicate what my solution is and then I can indicate what the difficulty is?  
The solution is that those documents at tabs 84, 85, 90 and 94 were part of the 
exhibit to Mr Anderton's affidavit, that is part of our evidence.  Under section 
304(2)(b) an undertaking to be given by a person who is not liable, and that 10 
undertaking is referred to in rule 31.13(2) of the UCPR as being the alternative 
form of undertaking to inform the Chief Commissioner, we would propose to 
give that undertaking.   
 
Can I indicate, if that proposal is not acceptable for one reason or another, 15 
Mr Krochmalik may have something to say about it, the difficulty we have with 
this regime is that it may ultimately be the case that those documents are not 
admitted.  Your Honour will see subparagraph (b) the undertaking by the 
person who is not liable.  We would be prepared to give that undertaking in 
respect of those power documents.  The reason is that it is part of my 20 
argument that I wish to articulate before your Honour today, that the starting 
point for the capital gains bonus fee includes both the price of the land and the 
price of the business.   
 
HER HONOUR:  Yes, I understand.  25 
 
KATEKAR:  The evidence that I would seek to rely upon is contained in those 
documents.   
 
HER HONOUR:  Well, if the undertaking is given, as I understand, through 30 
304(2)(b) I can admit the documents.  Who do you say is the person to-- 
 
KATEKAR:  --in the contracts my clients are the two named clients, who is J 
and P Marlow and Blue marlin Pty Limited, they are the fifth and sixth 
defendants and they are not the purchasers under the contract.   35 
 
HER HONOUR:  And the undertaking would be to forward the documents 
together with the required information to the Commissioner within, say, seven 
days.  
 40 
KATEKAR:  Yes, your Honour.  
 
HER HONOUR:  Would that address the - if that undertaking were accepted 
that would remove the need for what has become order 12 and also 13(a), but 
13(b) would remain in issue, is that how you see it, Mr Katekar?   45 
 
KATEKAR:  13(b), yes.  13(b) represents a separate problem.  I don't know 
whether it is a problem on the stamp duty issue, I haven't seen that document, 
but, if I am to run an argument about the Surry Hills pub, I would wish to make 
the same submission.  At the moment I don't have the evidence of it.   50 
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Now, I came today understanding that I needed to articulate - I don't know 
whether this is going to cause any difficulty for the hearing as a whole, I hope 
that it doesn't - but I need to say that I would wish to make the submission in 
relation to the Surry Hills pub that the purchase price included the land and the 5 
business but, without the contract of purchase, I can't make that submission 
good.   
 
Mr Krochmalik has given me today just a minute ago the hotel management 
agreement for the Surry Hills pub which is naturally the key document, and it 10 
refers to a purchase price, I don't know if your Honour has that, it referred to a 
purchase price; but the evidence I would require is the purchase agreement to 
be able to make the proposition good that that is land and business and I don't 
have that.  So that is an embarrassment I have today.  I don't know if that 
could be addressed by an ability to reopen down the track before your Honour 15 
gives judgment, if that is the regime that your Honour continues to propose.  
 
HER HONOUR:  Yes, that is why I was hoping those Surry Hills documents 
could be dealt with today, that is all of them, but it is the case, is it 
Mr Krochmalik, that, whilst you are in a position to tender told the hotel 20 
management agreement, you are not in a position to tender the sale and 
purchase contracts.  
 
KROCHMALIK:  Not at this moment.  I am confident I will be able to before the 
end of the day.   25 
 
HER HONOUR:  All right.  Do you have anything to say about Mr Katekar's 
proposal to give the undertaking which would remove the need for your order 
12?   
 30 
KROCHMALIK:  No.  We think it is sensible.  I can tell your Honour that all of 
the enquiries we have made, although I can't prove it with evidence, suggest 
that stamp duty was paid, so we have no difficulty with the undertaking being 
given.   
 35 
HER HONOUR:  All right.  Mr Katekar, your difficulty in relation to the Surry 
Hills documents is the leave in 13 was extended to your clients also and, for 
that matter, Mr Weinberger's clients.  
 
KATEKAR:  Yes, your Honour.  I have just done something evil to my copy.  40 
 
HER HONOUR:  It would be open to either of you to issue a notice to produce 
for the relevant documents and tender them.  
 
KATEKAR:  Yes.  45 
 
HER HONOUR:  And would that adequately protect your position in order to 
ensure that you have the relevant material to run the arguments that you want 
to run, accepting that there may need to be some supplementary submissions 
after the leave to reopen has been exercised?   50 
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KATEKAR:  Yes, your Honour.  
 
HER HONOUR:  Mr Weinberger, do you wish to be heard about any of these 
things?   5 
 
WEINBERGER:  No, your Honour.   
 
HER HONOUR:  In addition to the changes made to the short minutes 
document earlier, you have now deleted paragraph 12 but will not change the 10 
renumbering that I indicated earlier.   
 
In relation to paragraph 13 I have added the words in the first line "and the 
defendants" after the word "applicants".   
 15 
I have deleted subparagraph (a) of paragraph 13 and the word "upon", and 
subparagraphs (c) and (d) in number 13.   
 
Mr Krochmalik, was there something else?   
 20 
KROCHMALIK:  No.  I was going to tender the hotel management agreements.  
 
HER HONOUR:  I will just make these orders and then we can deal with that.   
 
I make orders in terms of paragraphs 7 to 11 and 13 of the short minutes of 25 
order as amended by me, initialled and placed with the papers.   
 
In relation to the documents in tabs 84, 85, 90 and 94 of exhibit 1, I note the 
undertaking given by the fifth and sixth defendants to forward to the Chief 
Commissioner of State Revenue within seven days the name and address of 30 
the person liable to pay duty on those instruments under the Duties Act 1997 
New South Wales.   
 
In accordance with the order just made, the second further amended 
interlocutory process may be filed in court.   35 
 
SECOND FURTHER AMENDED INTERLOCUTORY PROCESS FILED IN 
COURT 
 
KROCHMALIK:  Your Honour just to complete the evidence, subject to the 40 
issue of the contracts for sale when the Surry Hills pub was first purchased, I 
tender two hotel management agreements, one dated 1 July 2019 and the 
second dated 28 December 2021.   
 
HANDED UP  45 
 
WEINBERGER:  Your Honour, I don't object to the later one.  
 
HER HONOUR:  Is it the relevance objection again, Mr Weinberger?   
 50 
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WEINBERGER:  Yes, your Honour.  
 
HER HONOUR:  I will take the same course as previously, and I assume you 
have no objection, Mr Katekar?   
 5 
KATEKAR:  No, your Honour.   
 
EXHIBIT #2 HOTEL MANAGEMENT AGREEMENT BETWEEN SURRY 
HILLS PUB PTY LIMITED AND OTHERS DATED 1 JULY 2019 TENDERED, 
ADMITTED SUBJECT TO RELEVANCE 10 
 
EXHIBIT #3 HOTEL MANAGEMENT AGREEMENT BETWEEN SURRY 
HILLS PUB PTY LIMITED AND OTHERS DATED 28 DECEMBER 2021 
TENDERED, ADMITTED WITHOUT OBJECTION  
 15 
KROCHMALIK:  Those are my only submissions in respect of the construction 
issues.  
 
HER HONOUR:  Thank you, Mr Krochmalik, I should indicate that I don't need 
to hear from you in relation to the remuneration application.  I will hear from 20 
anybody opposing it but I understand there is no opposition, at least at the 
moment.   
 
KROCHMALIK:  If the Court please.   
 25 
WEINBERGER:  Your Honour if it is convenient, can I notify those further 
objections?   
 
HER HONOUR:  These were additional subject to relevance material.   
 30 
WEINBERGER:  Yes, your Honour.  The documents to which I took objection 
are found at tabs 83, 89 and 93.  They also appear at tabs 44, 45, 46 and 58 
as annexures to other documents, such as letters from the liquidator or 
submissions made to the liquidator.   
 35 
HER HONOUR:  Very well.   
 
WEINBERGER:  As I appear for the first to the fourth defendants is it 
convenient if I first address, your Honour?   
 40 
HER HONOUR:  Yes, it is, before you do that I formally note that, in relation to 
exhibit 1, the documents at tabs 83, 89 and 93 and those same documents 
appearing at tabs 44, 45, 46 and 58 are admitted subject to relevance.   
 
WEINBERGER:  I should at the outset indicate that I don't press the 45 
submission contained in paragraph 29(f) of my written submissions.  
 
HER HONOUR:  Thank you.   
 
WEINBERGER:  I commence to address your Honour by reference to the hotel 50 
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management agreement 2021 in so far as it concerns the Rose and Crown 
Hotel which your Honour will find at tab 82.  Picking it up if I can address your 
Honour by reference to the numbers at the bottom of the page.  Commencing 
at page 61 your Honour will see the date of the agreement RC1, and I don't 
want to go over old ground unnecessarily, but RC1 was the owner of the 5 
business and Peak Invest defined as the company, Peak Invest the land owner 
and the remaining two parties are defined as the Marlow group.   
 
The next matter to observe is recital B.  When your Honour looks at recital B in 
conjunction with clause 1.2K commencing at page 64 clause 1.2 contains the 10 
rules for interpretation and at K the recital forms part of this agreement.  So it is 
plain that the Court is concerned I submit with this agreement and this 
agreement only, and I'll develop that submission in a moment.   
 
At clause 5.3, to which your Honour has been taken, there is an obligation 15 
there to sell the property and the hotel as one package.  Now, I submit that 
does not necessarily mean one contract, it may well mean two separate 
contracts.  Clause 6.1 concerns fees which is in effect schedule 2 to which I 
will return in a moment.   
 20 
If your Honour then moves forward to clause 14.1 which deals with termination, 
I ask your Honour to observe subclauses (d) and (e).  The first being, the 
agreement comes to an end after the property, and only the property, is sold 
by the land owner, and, (e) the notice comes to an end 120 days after the 
company provides written notice.  It is again relevant for reasons I'll come to in 25 
a moment.   
 
At clause 16.2 your Honour will see there the entire agreement clause to which 
I referred when I took objection to some of the earlier, the preceding 
agreements.   30 
 
Mr Katekar put the submission that the contracts of earlier in time are relevant I 
think he said for context and perhaps to indicate the genesis of the transaction 
but I submit the terms and conditions of the earlier agreements don't inform the 
background or the genesis of the transaction, nor do the agreements 35 
themselves tested this way; let's assume there were no agreements earlier in 
time and all your Honour had before you was the 2021 agreement.  It can't 
possibly be contested in circumstances where there is an entire agreement 
clause that the outcome is different or would be different depending upon 
whether or not one has regard to the earlier documents or not.  So the Court is, 40 
I submit, confined to looking at the four corners of the 2021 agreement.   
 
I then take your Honour to schedule 1, which your Honour will find at page 85.  
This contains or identifies the services which the hotel manager was to provide 
or the Marlow group was to provide.  In particular can I invite your Honour to 45 
detect at page 89 clause 12 of schedule 1 headed capital works bureau gram.  
Your Honour will see from (a0 the hotel manager will, and what should be (iii), 
co-ordinate, paraphrasing, capital works, and then at (d) at the bottom of the 
page, capital works programs will be conducted at the companies lost cost and 
expense.  That is at the cost and expense of RC1.   50 
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We then come to that which is at the heart of this application, and that is 
schedule 2 which provides for the fees.  Your Honour will see from clause 1 of 
schedule 2 which is at page 90 subparagraph (a) from the commencement 
date, which is 24 December 2021 as defined, the hotel manager will receive a 5 
base fee of $325,000 plus GST per annum paid fortnightly.  So that is the 
remuneration which the hotel manager attains for carrying out its services 
together with or for operating the business, together with the bonus fee which 
your Honour will see in clause 2.   
 10 
Clause 2 provides that if the bonus fee conditions are satisfied and the bonus 
fee conditions are over the page at subparagraph (c), that is the bonus fees 
conditional upon various matters; but the long and short of it, and I can take 
your Honour through the calculation but it is unnecessary, that if there is a 
certain return, in the consideration for providing the services is not only the 15 
$325,000 base fee per annum, but there is an annual bonus fee.  
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WEINBERGER (cont'd):  So that is how, that provides the remuneration for the 
provision of the services.  It is remuneration for the business.   
 
Then finally we come to the capital gains bonus fee.  Mr Katekar says the 
capital gains bonus fee, which is payable by the land owner, is a fee based on 5 
the sale of both the property, that is the land, and the business.  I submit it is 
only payable by the land owner on the sale of the land and that the business 
manager is remunerated by reference to the base fee and the bonus fee.  
 
Now dealing with the capital gains bonus fee in clause 3A upon occurrence of 10 
any capital gains bonus event.  So the first thing to do is to understand what is 
a capital gains bonus event.  If your Honour turns over to page 92 your Honour 
will see that expression defined as the sale or other disposition of the property 
by the land owner, that's at about D.  Does your Honour see that?   
 15 
HER HONOUR:  Yes I see that.  
 
WEINBERGER:  So when there is a sale by the land owner of the property and 
if the capital gain bonus fee conditions are satisfied, now that's in A which I will 
come to and in C which I will come to, then the hotel manager is entitled to 20 
receive the capital gains bonus fee which is calculated as follows and I will 
walk your Honour through this tortured toured formula.   
 
A, as your Honour will see from over the page, is really the end of bonus.  The 
balance of the formula is how it is calculated.  The starting point is B, the net 25 
sales price. 
 
HER HONOUR:  Yes. 
 
WEINBERGER:  Then therefore one needs to look at, with some detail, the 30 
definition of net sales price and this may well be where Mr Katekar and I 
fundamentally disagree.  So I will need to emphasise aspects of the definition. 
 
Now, the first point to observe is that net sales price means the sale price of 
the property.  It doesn't say or provide for the sale price of the property and the 35 
hotel.  So one is confined to the sale price of the property.   
 
The next point is the sale price under a contract, using the singular, signed by 
the land owner as the seller.  It does not say and signed by RC1, the hotel 
manager as the owner of the business.   40 
 
HER HONOUR:  It doesn't say that.  What meaning to do I give to those words 
in parenthesis thought? 
 
WEINBERGER:  I am about to address your Honour on that.  Can I say at the 45 
outset the words in parenthesis doesn't convert it to the point where the clause 
is rewritten to include the sale of the property and the business.  But where it 
says, which may include the company as a seller of the business, all that is 
doing is giving effect to clause 5.3 which provides that they are to be sold as a 
package, whether with one contract or two.   50 
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To put it another way, it is making clear that if there is a single contract for sale 
of the business and the property, which is a possibility, what you are left with is 
still the sale price of the property under a contract signed by the land owner.  It 
does no more than that.  Words "under a contract signed by the land owner" is 5 
not only in the singular but it is anchored to the contract signed by the land 
owner, not anchored to any contract signed by the company. 
 
So at the risk of repetition simply because the contract for sale of the property 
may, doesn't have to, but may include the company as a seller of the business 10 
doesn't mean the net sales price is both the net sales price of the property and 
the business.   
 
The next aspect of the clause is less adjustments, taxes, fees et cetera.  I will 
just generically refer to that expression as adjustments payable by the 15 
company and the land owner, but those adjustments must have a connection 
with its sale or disposition of the property, that is the word "its" again is the 
singular, not their sale and disposition of the property and the business.  It has 
to have a connection with the sale by the land owner of the property and the 
words at the end, otherwise in connection with the operation of the business 20 
again is confined to adjustments which may be payable as a consequence of 
the sale of the property.   
 
So you could have a situation where you sell the property and the company 
has to pay certain adjustments, whatever they might be, but those words do 25 
not, on any view, convert net sales price to mean the sale price of the property 
and the hotel. 
 
If your Honour is against me and admits into evidence the earlier agreement, in 
particular the 2014 agreement, as I have said in my submissions there is a 30 
clear and deliberate change in language from 2014, the 2014 agreement, to 
this agreement.   
 
The next aspect of the formula, that's returning to the top of page 92, is the 
sale price.  So the starting point is B, this is the formula on page 91, the net 35 
sale price of the property less the purchase price which is C.  The purchase 
price your Honour will see at about point 6 of the page at 92 in round numbers 
at 13.7 million.  It is not as my learned friends have put in their submission, the 
purchase price, the actual purchase price of the hotel and the business which 
was 13.1 million and your Honour was taken to page 125 at tab 84 which 40 
records that.   
 
The next integer in the formula is one has the net sales price, less the 
purchase price, less net capital expenditure.  Now net capital expenditure is 
defined at 92.  So one goes to capital expenditure first, means the aggregate 45 
of the capital expenditure undertaken on the property i.e. the property only, 
and I pause there to note it does not matter whether the capital expenditure 
was undertaken by the land owner or by the business owner as contemplated 
by clause 12 of schedule 1.  As long as the capital expenditure on the property 
in totality must be taken into account in order to work out the net capital 50 
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expenditure.  That is then multiplied by fifteen percent to arrive at the capital 
gains bonus fee.   
 
Now your Honour should also note at page 92 at B that the capital gains bonus 
fee is payable by the land owner and that's an important factor in support of 5 
the construction for which we urge.  There is no logical reason why it should be 
paid by the land owner only and not, for example, the land owner in part and 
the operator of the business in part if what was intended was that the capital 
gains bonus fee applies to the sale as a package, if I can put it that way, and 
not the sale of the property only. 10 
 
The next aspect to emphasise is clause 4 which appears on the page and 
clause 4, in my respectful submission, lends significant support for the 
construction of the capital gains bonus fee, in particular the net sales price for 
which we can contend.   15 
 
Now I have taken your Honour - can I just invite your Honour to return to the 
termination clause momentarily at page 77, that's 14.1E, the agreement 
terminates 120-days after the company provides written notice.  I will just ask 
your Honour to bear that in mind. 20 
 
Then clause 4 provides if the company terminates pursuant to clause 14.1E, 
that is 120-days written notice, then the hotel manager will receive the 
following amounts on the date of termination.  Firstly, fifty percent of the base 
fee.  So instead of receiving $325,000 per clause 1 of schedule 2, it will receive 25 
$162,500.   
 
The next aspect of remuneration is that the hotel manager RC1 will receive the 
additional bonus fee which is set out immediately below in bold.  So instead of 
receiving the bonus fee at clause 2 on page 90, it receives the additional 30 
bonus fee as calculated below.   
 
Then finally, and compellingly in my submission, the capital gains bonus fee 
will be calculated on the basis of an independent valuation of the property, that 
is of the property only as the sale price of the property which was sold on the 35 
affected date.   
 
So if there is a termination and no sale the bonus, the capital gains bonus fee 
is calculated by reference to the valuation of the property which is a proxy for 
the sale price of the property.  But the clause, that is subclause 3, speaks of an 40 
independent valuation in the singular, not two valuations, and of the property 
again in the singular.   
 
Now it couldn't have been in the parties' reasonable contemplation that if one 
wanted to outflank the obligation to pay the hotel manager any commission at 45 
all that it could simply terminate on 120-days written notice and avoid it all 
together because the corollary is that would be the effect of 14.1E.  In other 
words assume against me for the moment that on the proper construction of 
net sales price net sales price means the sales price of both the property and 
the business, if one wants to avoid paying the bonus on the sale price of the 50 
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business, which is significant, one simply terminates on 120-days notice and 
all the hotel manager is left with in those circumstances is the notional value of 
the property or a calculation based on the notional value of the property, not a 
calculation based on the notional value of the property and the business.   
 5 
So if our learned friends are correct that on the proper constructions calculated 
by reference to the sale price of the property and the business, clause 14.1E 
would be a simple way to outflank that so called obligation and it cannot be 
that the parties intended such an illogical outcome to obtain simply by 
providing 120-days notice.  To put it another way you get out of the obligation 10 
to pay the bonus based on the sale price of the business if you provide 
120-days written notice.  That would be an absurdity.   
 
But moreover at page 93 at B the hotel manager and the company, but 
importantly the hotel manager, acknowledges and agrees that the payment of 15 
the amounts under 4A, that is based on an independent value of the property, 
not the business, and those words cannot be any clearer, represents a fair 
calculation and estimate of its losses.   
 
Now I don't like putting submissions in the rhetorical, but there could only be 20 
such an acknowledgment and agreement if what was intended was that the 
words net sales price as defined on page 92 is only concerned with the sale 
price of the property and not in addition to the sale price of the business.   
 
HER HONOUR:  Just going back to the purchase price definition at page 92, 25 
you've submitted that is not in fact the addition of the property and the 
business purchase price in 2014.  Is there any evidence that sheds light on 
what that figure is?   
 
WEINBERGER:  No your Honour.  One could speculate by it really doesn't 30 
matter why the parties chose that figure.  Let's assume the parties chose 
12-million or 10-million, it is just a number which creates sufficient of a buffer or 
a threshold upon which the capital gains bonus fee is then to be calculated.  
So one has a situation where the base fee and the bonus fee, that is clauses 1 
and 2 of schedule 2, provides the remuneration and the incentive in so far as 35 
the hotel manager develops an improves the business and the capital gains 
bonus fee likewise provides to the extent the hotel manager improves or the 
parties as a collective enjoy the benefit of an increase in the value of the 
property, but it wasn't the intention in effect it's my submission that the hotel 
manager receivers three fees for improving the value of the property, that is 40 
the base fee, the bonus fee and a capital gains on the sale of the business. 
 
It is well understandable why it is that the parties so agreed.  As your Honour 
knows from the front of the agreement the administrators of both the business 
and the land owner entered into the agreement in December 2021 no doubt 45 
with a view to sell and dispose of the property.  It's, in my respectful 
submission, sufficient remuneration, and I don't say this as a reason why your 
Honour should cut across express words of the agreement, but it is 
understandable why the liquidator and the administrators for example would be 
reluctant to provide a capital gains bonus on both the sale of the property and 50 
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the business.   
 
These properties and business in this case were sold I think six months later in 
June 2021.  So the Marlow group are already enjoying a significant bonus 
capital gains bonus on the sale of the property simply for performing the role 5 
as hotel manager for a period of about six months and what I am putting to 
your Honour it is understandable why the liquidator would not wish to oblige 
itself or the companies under its auspices of an obligation to pay further seven 
figure amounts simply to manage the business for a very short period of time. 
 10 
HER HONOUR:  By reference to the sale price achieved for an asset that was 
not in fact an asset of the company, of the trust.  
 
WEINBERGER:  Yes.   
 15 
HER HONOUR:  Now Mr Katekar says in his submissions returning to net 
sales price, well if it was intended to simply apply to the price of the property 
the clause could have expressly said.  So the obvious rebut to that submission 
is, well, if it was intended to apply to the sale of the property and the hotel, the 
definition of net sales price could have easily said so. So with respect nothing 20 
is resolved in favour of the Marlow group by that submission.   
 
I return to the, this is the words of the defined expression net sales price 
without rewriting the clause or reading words into it which aren't there and 
without recourse to a 2014 agreement which does not shed light on 25 
background context or object.  One clearly knows what the object of this was 
and that is to manage the hotel.  One can't, as a matter of construction, 
incorporate or transmogrify terms and conditions in the 2014 agreement into 
this agreement for the purpose of properly interpreting the agreement. 
 30 
HER HONOUR:  In other words you say the previous agreement had been 
terminated by reason of the administration, the parties were starting afresh in 
the context where the companies were in administration, the trusts in 
receivership and the assets needed to be sold.   
 35 
WEINBERGER:  Precisely your Honour and as I took your Honour to it there is 
express accommodation for that not only in the recital which is typically is not 
operative but by reason of clause 1.2K which renders it operative, so the 
recitals form part of this agreement.  It replaces in its entirety the 2019 
agreement and, of course, the 2019 agreement replaced the 2014 agreement, 40 
but there's no, in my respectful submission, no proper avenue or mandate to 
look outside the terms of the 2021 agreement at page 61 as an aid to construe 
the provisions with which we are concerned and as I put to your Honour that is 
further supported by clause 16.2 at page 80.  It embodies the entire 
agreement, supersedes all prior agreements and understandings between the 45 
parties.  So whatever the understanding or agreement was in 2014 and 2019 it 
is simple irrelevant.   
 
In the written submissions we have referred to a decision of Built NSW v Politic 
2015 NSWSC 380.  Can I hand a copy of that decision to your Honour. 50 
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HER HONOUR:  Certainly, thank you (handed up).  
 
WEINBERGER:  I've opened it at paragraph 18.  I had thought I brought some 
copies to court but it is my only copy.   5 
 
Paragraph 18 of the decision with respect does not contain a novel 
proposition, but the short point is, commencing on line 4 of that paragraph, 
there is no reason why that agreement should not take effect according to its 
terms.  Similarly, there is no reason why recital B enlivened by 1.2K and clause 10 
16.1 should not likewise take effect according to their terms.  Those are my 
submissions your Honour.   
 
HER HONOUR:  Yes.  Thank you.   
 15 
KATEKAR:  As your Honour knows we support the declarations sought in 3, 
3A and 3B and now 3C of the second further amended interlocutory process 
your Honour.  The only qualification, not a great place to start, but the only 
qualification that I do have, I don't know that there is any contest about this, 
your Honour sees, if your Honour has it, paragraph 3, your Honour sees in the 20 
second line there is the hotel management agreements, and two were given.  
One is 9 January 2019 and then there is 28 December 2021. 
 
HER HONOUR:  Sorry, paragraph 2?   
 25 
KATEKAR:  Paragraph 3. 
 
HER HONOUR:  Yes, I see that.  
 
KATEKAR:  Yes.  It is really only the second date that is relevant, not the first.  30 
The first date is the original version of this agreement that was overtaken by 
the 28 December 2021 agreement and it is the 28 December 2021 agreement 
that we seek.   
 
HER HONOUR:  I see.  35 
 
KATEKAR:  That is repeated in 3A, 3B and 3C.  Our contention is that it is the 
last of the agreements that is relevant.  That is what we propound.  We don't 
suggest that there is any term of the earlier agreements that changes the effect 
of the later ones.   40 
 
So I am just addressing your Honour on that issue.  Before I embark on that, 
your Honour will recall I attached to my submissions a schedule which is a 
summary schedule.  What I have done, perhaps inelegantly, is that I have 
added footnotes to it, to the court book.  Could I hand copies of that up?   45 
 
HER HONOUR:  Yes, thank you (documents handed up).  Mr Katekar the 
good point that you make those dates, unless anybody presents to the contrary 
I am intending to determine the application for declaratory relief on the basis 
that it relates to the current agreements only and I should say that where each 50 
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of those prayers refers to the contracts for sale of each relevant hotel, I am 
treating that as a reference to the land contract and the business contract as I 
understand they were separate.   
 
KATEKAR:  Yes.  What your Honour does not have is those agreements, the 5 
sale contracts.  They are not in evidence.  There is a reference to them in the 
body of Mr McCabe's affidavit, but the contracts themselves are not in 
evidence. 
 
HER HONOUR:  Yes, very well.  10 
 
KATEKAR:  I will say that the word used by Mr McCabe in those paragraphs is 
contracts, plural.   
 
HER HONOUR:  Yes.  15 
 
KATEKAR:  Now your Honour I am going to address your Honour about the 
Rose & Crown management hotel agreement and your Honour will see from 
this table where the other ones are and exhibit, I think exhibit 3, is the one for 
the Surry Hills Pub.   20 
 
So before I embark - I am going to propose to take three steps.  My first step is 
to go back to the Rose & Crown Hotel management agreement.  I know your 
Honour has seen it twice now.  I thought I was going to go first.  I find myself 
going third, but I am going to seek to avoid repeating but I will need to go back 25 
to it.   
Second, I will advance five reasons why we say our construction is to be 
preferred.  Third, I will seek to answer Mr Weinberger's submissions. 
 
So first I am going to go, if I may, I don't know what version of the court book 30 
your Honour has, but I am just going to go to the tabs, mine is in volume 2.  It 
is the hotel management agreement at tab 82. 
 
HER HONOUR:  Yes, I have that and our volumes don't line up but our tabs to 
Mr Katekar, this is 28 December.  35 
 
KATEKAR:  28 December, yes, for the RC1, for the Rose & Crown and I will 
just start immediately if I could at the key clause which is at the bottom right 
hand side, the big number, page 92.   
 40 
HER HONOUR:  Yes. 
 
KATEKAR:  I will resolve that mystery for your Honour.  It is not a court book 
number as your Honour knows but it is the--  
 45 
HER HONOUR:  It is a number.  
 
KATEKAR:  Yes and it is the only number on the page of Mr Anderson's exhibit 
where it appears.  That is where the controversy, as your Honour well knows, 
arises and what we say - before I embark on reviewing this agreement, we 50 
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say, firstly in our submission the language of this provision is unclear.   
 
Mr Weinberger's case is that where it says sale price of the property that must 
and can only mean that the sale price of the business is excluded.   
 5 
My second point is this, it is an available construction of the term property in 
this agreement, that it includes the hotel and the business.  If your Honour so 
found, that would be the end of the matter. 
 
The third, which is the premise on which our written submissions advanced 10 
and Mr Weinberger's submissions advanced is that the property is different 
from the business and if the business is not included within the scope of the 
term property then reading the directions of law as a whole, including the 
words in parenthesis, that the net sale price is intended to encompass the sale 
price of the land and the sale price of the business conducted from the hotel.   15 
 
The fourth thing I just wanted to mention before I embark is that neither of 
those questions admit of a clear answer when one looks at the agreement as a 
whole.  That in turn enables the Court to consider matters such as factual 
matrix, commercial purpose, and unreasonableness of result. 20 
 
Then it is my fifth point that those considerations inform my five reasons that I 
have told your Honour about that the parties' manifest intention as revealed by 
the words was to include the sale price of the business in the capital gains tax 
bonus fee calculation.  That is the nub of what I say. 25 
 
Can I begin by going as your Honour well knows this agreement to the hotel 
management agreement with the big number page 61 at the bottom at tab 62.  
Now the recital A envisages that the company has engaged the hotel manager 
and that is Marlow and Blue Marlin to provide the services in connection with 30 
the operation of the business. 
 
Your Honour will then see business on the next page, what the business is, it 
is the management of the Hotel, which is a capital H, it's defined later.  These 
are in schedule 2 which your Honour knows, that is on page 62.  Hotel, your 35 
Honour, on page 63, the definition means the Crown Hotel operated from the 
property.  This definition is pregnant with ambiguity because it suggests that 
the hotel is a business because it suggests that the hotel is a business being 
operated from the property.  That is what the definition says, but as we will get 
to later at clauses in the agreement, the hotel is referred to as the building, the 40 
fixture on the land.   
 
Your Honour my ultimate proposition is that there is no clear distinction in this 
agreement between the land, the hotel that sits upon it and the business 
conducted from it.  There are clauses, which I will get to your Honour, which 45 
point in different directions as to whether the hotel is part of the property.   
 
My ultimate proposition is that given clause 5.3, which required the business 
and the land including the hotel, however it is conceived to be sold together at 
the same time, is not necessary to resolve them if the capital gains tax fee is 50 
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considered to be the entire sale price.  Maybe that is a catch-22.  I probably 
put that inelegantly, but the way that this contract is being constructed is this it 
envisages that everything be sold together. 
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KATEKAR:  In which case the way that the fees work it is not necessary to 
divide up the hotel, the land, the business.  They have a clear delineation 
between what those clauses mean for the purposes of the fees.  If your Honour 
could just park that your Honour may find some resistance to that in your 5 
Honour's instincts and I can see your Honour might.  But that is where I am 
going.   
 
If your Honour looks at page 63, hotel manager is the Marlo Group.  That is us.  
And 64, your Honour will see this is the one of the clauses I was going to 10 
indicate points in a particular direction.  If your Honour looks at the definition of 
"landowner" you will see that that is Peak Invest, land is to be distinguished 
from property.  If I can invite your Honour to note that proposition.  
 
The next one is the lease.  There is no definition of land.  The lease means the 15 
lease between the landowner and the company regarding the companies use 
of the property (including the hotel).  So that is where the hotel is being 
referred to, it seems, as part of the property.   
 
Then is the Marlo Group.  Then below that property means the property 20 
located at 11 Victoria Road Parramatta.  This is what my friend Mr Weinberger 
latches on to.  If the word 'property' was instead 'land' that would be one thing.  
But property can include a business, we say.   
 
Then there is services.  Your Honour will see "services to be provided by the 25 
hotel manager specified in sch 1" which I will get to later.  Then at clause 2.1 
your Honour will see the company appoints the hotel manager to provide the 
services.   
 
Then, and this underlies our proposition, that the capital gains fee if it excludes 30 
the increase in the value of the business would be contrary to the commercial 
objectives.  Because the company operates the business and has retained the 
Marlo Group to provide the services to increase the value of the business and 
it would be contrary to the natural commercial objects to the parties to this 
agreement if the increase in the value of the business was excluded from the 35 
bonus fee payable.   
 
Then clause 2.5.  This is a another one of these clauses that points in the 
direction that the hotel and the property might be different.  The company 
grants the hotel manager access to the hotel and the property.   40 
 
HER HONOUR:  What does that clause tell me, 2.5?   
 
KATEKAR:  If your Honour is looking at the clause as a whole it refers to in the 
second line:  "The company grants the hotel manager" that is us, "access to 45 
the hotel and the property."  That would suggest on a reading of that clause 
that the hotel is something different to the property.  It may. 
 
HER HONOUR:  Yes.  
 50 
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KATEKAR:  But the lease definition refers to property including the hotel.  If I 
was able to articulate, your Honour, a clear outcome I would charge towards it.  
But what I am seeking to do is to identify, your Honour, that within this 
agreement is inconsistent indications as to what property means, hotel means, 
and business means.   5 
 
Then clause 5, your Honour.  Your Honour has seen this, clause 5.1 "The 
company must do the following".  And your Honour sees, F:  "Pay the hotel 
manager all moneys whether as fees" and it includes the capital gains bonus 
fee.  So that is squarely inconsistent with schedule 2 which says the landowner 10 
needs to pay the fee.  But the fact that 5.1 is framed in the way it is makes 
sense given it is the company that has retained the Marlo Group to provide the 
services, not the landowner.   
 
But then 5.3, the company and the landowner agree to sell both the property 15 
and hotel as one package and as a going concern.  And this, where it says 
"the property and hotel" suggests a bifurcation.   
 
Then clause 11.2 your Honour:  "The hotel manager agrees that any entry or 
occupation of the hotel and/or the property" again suggests a bifurcation.  That 20 
is against me.   
 
Then can I go to schedule 1.  That is on page 85.  Your Honour will see 
subclause 1A refers to:  "When occupying the property and/or a hotel."  And B 
refers to, second line:  "Ensure that the hotel is operated and the property is 25 
occupied."  That again suggests they two different things.   
 
But then 2B subclause 1 there refers to the operation of the business.  But 
subclause 2B3 refers to marketing of a hotel.  Then 6, reporting on the 
operation of the business and issues associated with the hotel.   30 
 
And 4A1 refers to managing the cash flow of the hotel and the receivables and 
balance sheets and profit and loss statements of the hotel.  All of those things 
point to a business.   
 35 
But then if your Honour goes to, if I may, 5A refers to operating in the chapeau 
operating the hotel.  But 6A refers to the maintenance for the hotel to ensure 
that it remains in a respectable and presentable condition, as if it were 
property, or part of the property.  Then B:  "The hotel manager will ensure the 
hotel including all premises and buildings..." Again an indication that it is part of 40 
the land.   
 
And then at page 89, your Honour, which my friend took you to this, but its 
refers to if your Honour is at page 89 12A1:  "Hotel manager will provide the 
company and the land owner capital works opportunities for the hotel."  And 45 
coordinate - it is HI, should be 3, I think:  "Capital works programs at the hotel.'  
Which would suggest that it is part of the land.  But, in D, that it to be 
conducted at the company's cost and expense.   
 
So that feeds into the overlap between the interests of the landlord and the 50 
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interests of the company and the expenditure by the company which then 
informs the capital gains bonus event.  The company is to conduct capital 
works to improve the hotel itself but also with the knock-on effect on the value 
of the business.   
 5 
Possibly the place to go to now is the clause itself.  Schedule 2 at the top of 
the page 92, your Honour, is well familiar with this, it is paragraph B, is payable 
by the landowner inconsistent with 5.1F 
 
HER HONOUR:  Is it thought.  Because if we go back to 5.1F it seems to be a 10 
more general reference.  I know that C is in accordance with the agreement.  
 
KATEKAR:  Page 70, your Honour, it expressly refers to capital gains bonus 
fees.. 
 15 
HER HONOUR:  Well that is in the context all fees.  So what the company has 
to do is pay the manager all moneys that are fees or reimbursements in 
accordance with the agreement.  And it is a specific provision of the agreement 
that the capital gains bonus fee requires the company to pay precisely nothing 
and the landowner to pay whatever the fees.  Are we getting into inconsistency 20 
or a more general provision for a bonus, a specific one?  
 
KATEKAR:  Sorry, I am just considering my answer to your Honour's question.  
Certainly the company has to pay the base fee and the bonus fee which we will 
get to, I think.  There is no question about that.  Well, it's put that the hotel 25 
manager is entitled to receive them.  And then the capital gains bonus fee is, 
that is where it is entitled to be received.   
 
I'm just trying to see if the company is imposed with the obligation of paying 
the others.  One way of looking at it, your Honour, is that it is a general and 30 
then a specific provision.  Another way of looking at it is that given 5.3 where 
everything is sold together on settlements of the sale the landowner is obliged 
to pay that amount.  But if the company - I can see your Honour frowns, but the 
company has a obligation to pay it, but so does the landowner here.   
 35 
My suggestion is that they - well, there is no ultimate tension between them if 
the net sales price is read in the way that we say it should be read, a practical 
matter.   
 
 40 
HER HONOUR:  Does that take us into net sales price or are there other 
clauses you wanted to take me to.  
 
KATEKAR:  Well, almost.  The capital gains bonus event is the disposition of 
the property by the landowner.  This is against me.  That is, if the landowner 45 
sells the property.  So the suggestion is that looking at that on its clear words if 
the property includes the land and the business then the landowner can't sell 
that aspect of the property.   
Then we get to net sales price.   
 50 
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Can I just deal with the purchase price point, your Honour. 
 
HER HONOUR:  Yes.  
 
KATEKAR:  We know that this figure of 13.7 here is higher than the 13.1 5 
figure.  But we know that the 13.1 figure was for both the land and the 
business.  Mr Krochmalik took you to those provisions. 
 
HER HONOUR:  Yes, I recall that.  
 10 
KATEKAR:  That is for this one.  The purchase price for the Corrimal Pub, that 
is at tab 88, is the contract, the hotel management agreement.  And the 
relevant page on the right hand right hand corner at tab 88 is page 390 right at 
the end is 10.356.  The contract is at tab 90. 
 15 
HER HONOUR:  Yes, I have that.  
 
KATEKAR:  That, your Honour will see, that is the contract for the sale of the 
land.  There was one purchaser and it's the trustee $9.5 million.  That is on 
page 405.   20 
 
Then the purchase price has been apportion at page 434.  Your Honour will 
see clause 41 at the foot of the page, $6.1 million for the property as a 
separate contract, your Honour, and client liquor licence, goodwill and 
business, different figures. 25 
 
HER HONOUR:  I am a little lost perhaps.  Page 405, is that the contract for to 
the sale of the land only?  
 
KATEKAR:  It is single contract and it includes the land and the business. 30 
 
HER HONOUR:  I see.  
 
KATEKAR:  So the form contract ends at page 421.  Then the special 
conditions start at 423. 35 
 
HER HONOUR:  So again we have an amount defined as the purchase price 
which doesn't marry up to the purchase force paid for the land and the 
business.    
 40 
KATEKAR:  Yes, but it's higher and we know that the purchase price of 
9.5 million is apportioned as between $6.1 million for the land and $3.4 million 
for the business.  The same structure, although no apportionment applies, for 
the North Nowra Pub.  And I hope your Honour doesn't need to swap volumes  
 45 
HER HONOUR:  I think I have every single one out now.  
 
KATEKAR:  It is at tab 94.  Your Honour will see it is $12 million is the 
purchase price. 
 50 
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HER HONOUR:  Yes.  
 
KATEKAR:  I will take your Honour to the purchase price in the North Nowra 
management agreement in a moment.  But this again is a form contract for the 
sale of land but it included ultimately the business.  And if your Honour can go 5 
to page 731. 
 
HER HONOUR:  Yes, I have that.  
 
KATEKAR:  Your Honour sees the business there.  And there is in 733 another 10 
clause 34.3 which refers to documents relevant to the acquisition of the 
business.  Then 7.35 represents the GST sale of the going concern, and 7.36 
the liquor licence transfer, and 737, the business inventory and 738, the 
business agreement, and 7.38, stock et cetera.  So this is the sale of both. 
 15 
Can I take your Honour to the hotel management agreement for that one which 
is at tab 92 and at page 683 the purchase price is 12.4 which is higher than the 
total of 12.  Has your Honour got that, they are all higher than the global price 
for both.  
 20 
I don't know whether it is convenient but my learned friend has given me the 
purchase contracts for Surry Hills.  Could I hand those up?   
 
HER HONOUR:  Certainly.  
 25 
KATEKAR:  One is for a sale of land and the other seems to be for a sale of 
business.  
 
HER HONOUR:  Thank you.  
 30 
DOCUMENTS HANDED UP  
 
HER HONOUR:  So these should be tendered.  Is there any objection by any 
party?   
 35 
(No objection was noted)  
 
EXHIBIT #4 CONTRACT FOR THE SALE AND PURCHASE OF LAND 
DATED 10/2/2017 IN RELATION TO THE PROPERTY AT 587 CROWN 
STREET SURRY HILLS TENDERED, ADMITTED WITHOUT OBJECTION  40 
 
EXHIBIT #5 AGREEMENT DATED 10/2/2017 BETWEEN LANTERN 
OPERATIONS PTY LIMITED AND OTHERS RELATING TO THE CROWN 
HOTEL TENDERED, ADMITTED WITHOUT OBJECTION  
 45 
KATEKAR:  Now the contract is-- 
 
HER HONOUR:  The land is Exhibit 4 and the business Exhibit 5.  
 
KATEKAR:  Can I just indicate this, it is a slightly tricky point.  If your Honour 50 
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has Exhibit 5, Exhibit 4 and Exhibit 3. 
 
HER HONOUR:  Yes, I do.  
 
HER HONOUR:  Mr Katekar, do you want me to adjourn for a few minutes 5 
while you line up the bits you want to take me to?   
 
KATEKAR:  I can line up the figures.  I just wanted to satisfy your Honour that 
the companies were all the same.  But I can do that separately.  The figments 
are these.  If your Honour looks at Exhibit 4 your Honour will see the purchase 10 
price of 19.575, the purchase price.  Then if your Honour goes to I - think it is 
sufficient for me to do that.  Then if your Honour looks at Exhibit 5 there is at 
page 7 on the bottom right hand side "Business sale agreement" your Honour 
will see 6.525. 
 15 
HER HONOUR:  Yes, I see that.  
 
KATEKAR:  That is the sale of the business.  And if your Honour goes to 
Exhibit 3, the hotel management agreement, and your Honour looks at the 
third last page your Honour will see a figure of 26.823 which is slightly higher 20 
than sum of those both those figures.  That is the first step I wanted to take in 
terms of what I wanted to do today 
 
The second step of these, my five reasons:  
 25 
The first reason is there is an available construction in this agreement that 
property includes hotel and the business.  If that is taken, if that is accepted 
then that is the end of the matter. 
 
HER HONOUR:  Throughout the whole of the agreement, do you say?  Or are 30 
you talking specifically about in the relevant definition in schedule 4?  I as that 
question because you have taken me to various provisions that have 
countervailing indications.  I just want to make sure I understand the 
submissions.  
 35 
KATEKAR:  This is the difficulty for me.  Your Honour quite rightly says that.  I 
don't know whether it is open to me to put this, but where the property is being 
referred to in the net sales price that should be understood as referring to the 
hotel and the business.  And if it is so understood that is consistent with the 
agreement of the parties that they be sold together, and that is consistent with 40 
the words in parentheses that the company the seller of the business is a party 
to the agreement.   
 
But if, where property were appearing in that definition does not include the 
business then we say the fact that the clause 5.3 required them to be sold 45 
together when the clause is read as a whole, including the words if 
parentheses we say that the natural meaning of the word used is to extend the 
net sales price to include that business sale value.  And that only makes 
sense, firstly as your Honour indicated, that that would otherwise render the 
words in parentheses otiose.  But it also makes sense of what follows in the 50 
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clause about adjustments associated with the operation of the business.  
 
The third reason is that the commercial objects of the parties to the 
arrangement was, all of the parties to the hotel management agreement, was 
that the Marlow Group was retained to conduct the business, to provide the 5 
services associated with the business.  And the capital gains bonus fee was a 
performance incentive and it would be contrary to that purpose and would be 
an uncommercial and inconvenient result if the increase in the value of the 
business was excluded from that calculation.   
 10 
HER HONOUR:  Would be it an uncommercial result if the agreement were to 
be construed in the way you contend that the administrators had committed the 
landowner companies to pay a percentage fee calculated on an asses that 
was not an asset of the landowner company or a relevant trust?  To put it a 
different way, would a reasonable person in the position of the parties have 15 
understood the clause in that way, bearing in mind that the companies entering 
into it, the landowner companies in particular were in administration?  
 
KATEKAR:  Well yes, because - I haven't quite worked this through in my 
imagination but I am going to put it out here like this, if I may your Honour.  In 20 
December of 2021 our clients had been conducting the hotel since the relevant 
dates.  Your Honour has my table.  We would have been in a position where 
we had conducted the businesses of these hotel so successfully that we had 
created substantial increased value.  If the contracts from terminated forthwith 
we may have had a damages claim, what we would have been entitled to if it 25 
hadn't been terminated. 
 
HER HONOUR:  Weren't they terminated without further action by anyone by 
reason of the administration? 
 30 
KATEKAR:  Or may have been terminated.  
 
HER HONOUR:  Yes, so what is the damages claim?  That happened a 
contract that you signed up to.   
 35 
KATEKAR:  Well, let's just work that through, your Honour.  What created it 
was that, with respect if your Honour looks at clause 14.1B. 
 
HER HONOUR:  This is clause 14.1B of the current agreement.  It occurs to 
me that perhaps we should look at 14.1B of the equivalent clause of the 40 
agreement that was terminated and it may be that I stand to be corrected by 
what that agreement says.  I was assuming it was the same.  
 
KATEKAR:  The company, I see, I accept that.  The position that the 
administrators were at at that stage was that we were running these hotels. 45 
 
HER HONOUR:  Yes.  
 
KATEKAR:  So we could have walked away.  But if we kept running them, this 
was around Christmas time and all through January, if we had kept running 50 
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them they would have made more money.  If they didn't agree to pay us the 
capital gains bonus fee that we had generated over the life of our management 
of these hotels from the time they began we could have walked away.   
 
HER HONOUR:  You are asking me to construe the contract making 5 
assumption that your clients would have walked away if your construction is 
correct?   
 
KATEKAR:  I am not asking your Honour to make that leap.  I am answering 
your Honour's proposition that it would be an uncommercial result for the 10 
administrators to have given us the capital gains bonus fees in these 
agreements based on the capital gains that we had been responsible for from 
the start of our involvement.  The administrators could, as your Honour says, 
could have said to us, "We are not paying it.  It has come to an end and we are 
not paying it."  And the position that they would have then been in is they 15 
would have needed to either allow us to continue or find a new hotel manager.  
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HER HONOUR:  Yes. 
 
KATEKAR:  So all I'm suggesting to your Honour that these agreements have 
done is keep alive, we say, our continued entitlement to the capital gains 
bonus fee, and in the circumstances in which these were entered into that's not 5 
necessarily an uncommercial result.   
 
Your Honour, just bear with me, I will make sure that I get this right.  Your 
Honour has seen, I think Mr Krochmalik took you to the original hotel 
management agreements.   10 
 
HER HONOUR:  Yes, I think so. 
 
KATEKAR:  And they were tab 80 and 86.  I don't wish to take your Honour 
back to that, but the original hotel management agreements, to which only the 15 
company and our clients were a party, made it clear that the capital gains 
bonus fee included - actually I might, if I may, if I can take your Honour to 80.   
 
HER HONOUR:  That's the 2014 agreement?   
 20 
KATEKAR:  Yes.  This is for the Rising Crown Hotel at Parramatta.     
 
HER HONOUR:  Looking at that agreement though, or the 2019 one, if I'm to 
be comparing what the position was immediately before the 2021 agreement.   
 25 
KATEKAR:  Okay, but I was actually going in a different direction, but I will take 
your Honour to the 2019.  The 2019 one, okay, to make good the proposition 
that we're keeping alive the, what I had from before, is that? 
 
HER HONOUR:  Yes, and I understand Mr Weinberger's objection on the 30 
grounds of relevance, which I will have to consider in due course, but to 
understand your submission it might be helpful for me to go to that one now.   
 
KATEKAR:  The 2019 agreement, your Honour - bear with me.  
 35 
WEINBERGER:  Tab 81.   
 
KATEKAR:  2019 - the hotel management agreement, the one that has 
replaced capital gains bonus fee was in identical terms.  
 40 
HER HONOUR:  I'm sorry? 
 
KATEKAR:  The capital gains bonus fee calculation was in identical terms to 
this agreement.  
 45 
HER HONOUR:  I see. 
 
KATEKAR:  And that's tab 81 page 55.  
 
HER HONOUR:  Now, sorry, you were wanting to take me to 2014 at tab 80, 50 
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which I also-- 
 
KATEKAR:  Yes.  “The business,” as my friends took you to, is referred to as 
the business, but does not include the land and building improvements.  Then 
on page 3 "the hotel" means the hotel, business, land and building 5 
improvements, and then page 4 is the land and building improvements, which 
is the Crown Hotel excluding the business.  It's a different regime.  The series 
of definitions that they've used make it a clear delineation between those 
items, but the agreement that your Honour is looking at is not so clear.   
 10 
But against that delineation, “the hotel” is defined as including the business 
and the land and improvements, and the capital gains bonus fee is against 
15% of the net capital gain against all of them.  That's the point that 
Mr Krockmalik was referring your Honour to.  I mean, it may inform the 
commercial objectives.  My friend's point is, "Well, if it was changed it was 15 
changed".   
 
HER HONOUR:  Yes.   
 
KATEKAR:  The other - I'm not sure that I need to take your Honour to - the 20 
pub invest management agreements.  Well, tab 83, this is the one for the 
management agreement for RC1.  
 
HER HONOUR:  Yes, I have that.   
 25 
KATEKAR:  And at page 104 is the capital gains bonus payable through that 
agreement, and then that refers to capital gain for the business and premises.  
That's that context.   
 
The reason why this possibly becomes useful to your Honour, in terms of the 30 
context and the corporate objects, is what the investors were sent.  Now, it's 
my volume 2.  I don't know what it is for your Honour, but I wish to go to tab 69.  
 
HER HONOUR:  Yes, I have that.   
 35 
KATEKAR:  So this is where the investors in the trust were invited to bring their 
investments - sorry, tab 69, your Honour will see a file note of  
1 September 2022.  It's not what I'm trying to go to.  I was trying to go to 
page - if your Honour looks at the bottom of page 17.  
 40 
HER HONOUR:  Yes.   
 
KATEKAR:  Your Honour will see that its heading, the name is blanked out, 
"Investment in the Peak Unit Trust, invitation to acquire units in the trust," and 
then at page 18 your Honour will see a heading, "RC1 is to own and manage 45 
the business," and then heading number 3, "Management Service Agreement.  
The Marlo Group are to provide the management of the hotel, A3, 15% of the 
total capital gain of the hotel based on the total sale price".   
 
HER HONOUR:  So what does this tell me, somebody's subjective 50 
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understanding of the contract at a particular point in time?   
 
KATEKAR:  Ha.  The contract hadn't been entered into at that stage, but the 
proposition, it rises no higher than corporate objectives, that is, that the 
investors were invited to invest in this scheme on the basis that that would be 5 
the outcome.   
 
HER HONOUR:  So can I just clarify.  What is this document?  It doesn't bear 
a date or an addressee or anything.   
 10 
KATEKAR:  Sure.  Just bear with me, your Honour.  
 
HER HONOUR:  It may be-- 
 
KATEKAR:  Yes.  Your Honour, this is from, for instance, the liquidators, and if 15 
your Honour looks at page 3.  
 
HER HONOUR:  Yes, I see.   
 
KATEKAR:  At the bottom 6.17, letters to investors.  The only suggestion is 20 
that the investors were invited to invest in this regime on the basis that the 
outcome that we are propounding, so it applies only to the objects.  If your 
Honour can't - because your Honour knows - impose a construction that is 
contrary to the clear language or meaning arising from the words, but if your 
Honour is uncertain as to what they do mean your Honour can take account of 25 
the factual matrix and corporate objectives, and that informs the corporate 
objective.  
 
We say, the fourth reason I am going to offer, is that for the purposes of a 
capital gain bonus fee if your Honour accepts from the evidence that the 30 
purchase price, which is the starting point figure, includes an amount, at least 
an amount representing the purchase price in the land and the business, that it 
only makes sense that the capital gains bonus fee takes into account the sale 
price of the land and the business.   
 35 
HER HONOUR:  One difficulty I have with that is that the purchase price, as 
defined in each of the definitions in each of the schedule 4s, is a figure greater 
than, in each instance, the total price of the land and business, so would I not 
be speculating, effectively, by assuming that it is referrable to those things, as 
opposed to, for example, some value that it was thought that the land alone 40 
would achieve as at the date of these December 2021 hotel management 
agreements?   
 
KATEKAR:  If I just pick up on the second proposition-- 
 45 
HER HONOUR:  Yes. 
 
KATEKAR:  --for the purchase price.  So it's a reference to a capital gain, and 
it could only be a reference to a purchase price, not some other item, which is 
what the expected value was at the time, being a proxy for what they actually 50 
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bought it for.  All of them are higher - and I don't have the evidence to fill the 
gap between the starting point and the end point - but they're all higher.  So if 
they were lower I would be in difficulty, in my submission.  If there were some 
other lower figure I would be inviting your Honour to draw some kind of 
inference that it would be impossible for your Honour to draw the inference that 5 
the purchase price - I think I'm about to be shown something important.   
 
I will just finish that sentence, and then I will show your Honour this.  It doesn't 
take me very far.  But if the figure was lower than the global purchase price, I 
would be in difficulty, but if it's higher than the purchase price then it can't be 10 
said that the starting point is based only on land.   
 
HER HONOUR:  Yes, I understand the submission.   
 
KATEKAR:  Sorry to - I can't put it any higher than that, your Honour.  Sorry.  15 
Tab 45--  
 
HER HONOUR:  Tab 45?   
 
KATEKAR:  Forty-five.  This is what my learned friend has just provided to me.  20 
 
HER HONOUR:  Just pardon me one moment.  This is another file note? 
 
KATEKAR:  This is another file note from the liquidator, your Honour, and it's 
at the bottom right hand side, page 332.  It's about the fourth page of the note, 25 
page 332.  
 
HER HONOUR:  Yes.   
 
KATEKAR:  8.2.  That's what West Head assumed the difference was 30 
attributable to, being settlements and judgments and cash on hand.   
 
HER HONOUR:  Yes, I see that.   
 
KATEKAR:  And we say that, based on those factors, that the appropriate 35 
construction against the competing constructions is that ours is to be preferred.  
 
Just the third point, which is the third step I wanted to take, the answer to unit 
holders, three points.  The first is at paragraph 23 of their submissions, and 
that's at court book volume 1 tab 3.  If your Honour - page 4 of their 40 
submissions.   
 
HER HONOUR:  Yes.   
 
KATEKAR:  Paragraph 23.  The proposition is that the Marlo Group's already 45 
been paid their bonus fee, and so to reward them a capital gain bonus fee is to 
double pay them.  We say that's not right.   
 
Clause 5.1F expressly refers to both of them, and the bonus fee is an annual 
fee payable on income above the preferred return threshold, so it's an income 50 
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incentive, but the capital gains fee is out of a different pot of money, which is 
the ultimate increase in the sale price.  There's no commercial reason why that 
we as hotel manager might not be granted both.   
 
The second is that, if your Honour has that open, it's their clause 14.1E point, 5 
and I think I probably need to go back to the agreement - sorry, your 
Honour - to articulate this answer.   
 
HER HONOUR:  To tab 82? 
 10 
KATEKAR:  That's tab 82, your Honour.  Sorry, your Honour, I see the time.  
 
HER HONOUR:  Yes, I have a directions hearing at 4.15pm. 
 
KATEKAR:  Okay.  Well, I will do this as quickly as I possibly can.   15 
 
The proposition is, if your Honour goes to, the 14.1E your Honour will 
remember is the company can terminate on 120 days' notice for no reason.   
 
HER HONOUR:  Yes.   20 
 
KATEKAR:  And what clause 4 sets out is a regime for what Marlo Group 
should be paid if it's terminated early for no reason, and we say there's 
nothing - if they terminate us early for no reason it's essentially a pre-estimate 
of damage.  We get paid out 50% of our base fee, we get paid an additional 25 
bonus fee, which is calculated on what we could have expected to receive by 
way of bonus fees based on past performance, plus we get our capital gains 
bonus fee based on evaluation of the property, and certainly, if the word 
"property" includes land and business, there's no difficulty whatsoever with 
how that works.   30 
 
Lastly, my friends have abandoned their points, your Honour has seen, at 
paragraph 28 of their submissions. 
 
HER HONOUR:  Yes. 35 
 
KATEKAR:  Which also is repeated at 29F, so I won't address your Honour on 
that, but lastly, they've got their entire agreement clause.  We are not seeking, 
by reference to these documents, to insert or add to terms.  We're looking at 
these documents by way of factual matrix and corporate objectives and a 40 
reasonable result to inform your Honour of what the existing terms mean, so 
we don't infringe the entire agreement principles.   
 
HER HONOUR:  Yes, I see.   
 45 
KATEKAR:  They're our submissions.  
 
HER HONOUR:  Yes.  Thank you, Mr Katekar.  Mr Weinberger, were you 
hoping to reply to any of those submissions, or Mr Krockmalik?   
 50 
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WEINBERGER:  Your Honour, I was hoping your Honour would give me two to 
three minutes. 
 
HER HONOUR:  I can give you that now.   
 5 
WEINBERGER:  Thank you, your Honour.  Your Honour won't find favour in 
the submission that simply says many times, "commercial matrix, commercial 
objective," and it's fair that they receive many, many millions of dollars, simply 
for managing the hotel for six months, and it's an unfair result that they only 
receive a few million dollars for managing the hotel for a period of six months.  10 
That's the gravamen of my friend's submission.   
 
He then invites your Honour to look at the definition of net sales price, at  
page 92.  Can I just take your Honour to it again.  Your Honour’s been taken to 
it ad nauseam.   15 
 
HER HONOUR:  Yes, I have it now.   
 
WEINBERGER:  Then he says, well, net sale price means the sale of the 
property.  One then goes to the definition of property, at page 64, and it's 20 
defined as "the property located," and my friend invites you to say, "Well, if you 
read `property’ as including the business and the hotel, well, everything's fine," 
but your Honour can't just simply rewrite or ignore the defined term.   
 
As to clause 5.3, there are many reasons why those party to the agreement 25 
would wish the hotel and the businesses to be sold as a package, so for 
example, one may get a better price if one is selling both, not necessarily 
separately, and if your Honour then turns to, at page 92, at B, the capital gains 
bonus fee is payable by the land owner, not the business - I've made that 
point - but if your Honour reads the next sentence, "The fee is payable within 30 
30 days of completion of the bonus event".  Now, that assumes one 
completion date, not two completion dates, and one can have a package sale, 
that is, the business and the hotel, but not necessarily an identical settlement 
date, so one can take possession of the business, settle on the sale of the 
business, get it up and running, and have a delayed settlement for the 35 
property, but the fee is only payable when the property sells.   
 
And finally my friend said something about bifurcation.  There's no bifurcation 
between property, on the one hand, and hotel and business on the other.  
There may be a degree of bifurcation between hotel and business, but that 40 
doesn't work adverse to the construction for which I contend.   
 
HER HONOUR:  Yes.   
 
WEINBERGER:  Thank you, your Honour.   45 
 
HER HONOUR:  Yes, thank you, Mr Weinberger.  Mr Krockmalik, anything 
further from you?   
 
KROCKMALIK:  On the construction issue, your Honour, we wish - your 50 
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Honour's observed, as I've said before - maintained a position of neutrality.  I 
do, though, just want to make two very brief points, and then one final point 
about what your Honour should do in terms of the declarations.   
 
The first point is, your Honour was taken to the two different clauses, 5.1 on 5 
the one hand and schedule 2 on the other hand, in terms of who may have the 
liability.  We would like nothing more than to try and pass this liability on to the 
operating owner of the business, but the observation your Honour made, that 
the general terms in 5.1 must give way to what's specified in schedule 2, is, in 
our submission, correct, and 5.1 is expressed at a level of generality in relation 10 
to a number of different fees, or obligations in the agreement, whereas 
schedule 2, item 3, is specific that the land owner has the obligation to pay the 
relevant capital gains bonus fee, so I don't think it's even been suggested that 
that is a reason why there's no liability in the first place.  It's simply a question 
of how the liability should be calculated.   15 
 
The second point, your Honour, is just about the context of the entry into the 
agreement in December 2021, because the submission was made by my 
learned friend Mr Weinberger that the parties, effectively, here bargained for a 
fee that would be payable for only a short period of time, of management of the 20 
hotel, in circumstances where it was within the reasonable contemplation of all 
of the parties that they would be sold, because the owners were in external 
administration.  Now, that's true, absolutely, however it needs to be understood 
in this context; under the predecessor agreements, that is, the 2019 
agreements, they were terminated by reason of the entry into administration of 25 
the owners of the business, so to use the Rose & Crown Hotel as an example, 
RC1 entering into administration led to that agreement coming to an end.   
 
Now, upon that happening, and putting aside the possibility of entering into a 
new agreement, the Marlo companies would have been creditors of - to use 30 
that same example - Peak Invest.  They would have been contingent creditors 
for the capital gains bonus fee, because the contingency would have been 
whether or not those properties were subsequently sold, so their claim would 
need to have been calculated on a contingent basis, however, it still would 
have raised the same issues, in effect, because the language of the 35 
agreements is the same.   
 
What in substance the parties did was to enter into an agreement on the same 
terms, likely in the knowledge that either way, whatever be the proper 
construction, that amount would have been payable to the Marlo Group 40 
companies, either because they, in the absence of a new agreement, they 
would have been contingent creditors, their debt would have been calculated 
upon the ultimate sale price, whether by reference to the land only or the land 
and the business.  Or, in the alternative, as in fact happened, they entered into 
an agreement on the same terms, so there were no contingencies, as it were, 45 
they're just entitled to that, the payment, on whatever the proper construction 
be.   
 
So, in my submission, there's not much to be gained by reason of the 
particular circumstances of entry into the new agreement, in circumstances 50 
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where the liability would have been the same, in effect either way.   
 
The final point, your Honour, is - if your Honour accepts the construction for 
which Mr Weinberger contends, we don't ask him to file his own process for 
the contrary declaration in the alternative form, but we would ask your Honour, 5 
for obvious reasons, to make a declaration in different language, in effect, to 
make it plain that on the proper construction of the agreements that the fee is 
referable only to the increase in the land value.   
 
HER HONOUR:  Yes.   10 
 
KROCKMALIK:  I wouldn't be asking your Honour to calculate that necessarily, 
but the liquidators have done some rather extensive analysis, in their file notes, 
about what the amount would be, but we would be content for your Honour just 
to leave that to the parties, or simply to make a declaration more in the 15 
abstract but on the proper construction, it's calculated by reference to the sale 
price of the land only, and subject to settlement adjustments.  
 
HER HONOUR:  Yes, all right.  Well, if I reach that view it may be appropriate 
to give an indication of the substance of the contrary declaration that would be 20 
made, and then call on the parties to bring in some orders giving effect to that, 
before orders are formally made.   
 
KROCKMALIK:  That's all we seek, in my submission, your Honour.   
 25 
HER HONOUR:  Yes.   
 
KROCKMALIK:  That's all I wanted to say on the issue of construction.  I am 
conscious of the time, your Honour.   
 30 
In a sense, the remainder of the orders that I seek, other than perhaps for 
remuneration, essentially have to await the delivery of your Honour's reasons 
on the construction issue, because we can't in substance pay any amounts to 
anybody until we know what the amount for which we should be paying Marlo, 
and it may be - depending on the decision your Honour reaches - that one or 35 
other of my learned friends would seek to appeal from that declaration, so I am 
just conscious of the time.  It may be that we don't need to ask your Honour to 
deal with that aspect of the application at this point, but the remuneration is 
separate.  I would infer that the liquidators and receivers of the trust assets 
would like to be paid, in circumstances where they can't pay themselves yet.   40 
 
I am in your Honour's hands.  I could certainly address your Honour now, in a 
few minutes, about the balance of the order, but, as I said, I am just conscious 
of the time, and it may be that it's just unnecessary at this point.   
 45 
HER HONOUR:  Well, the time is a difficulty, and if the balance of the orders 
needs to await the determination in relation to the claims for declaratory relief, 
then it seems to me the most efficient course may well be for me to make an 
order that the claims for relief in prayers 12 through to 14C of the second 
further amended interlocutory process be determined separately from the other 50 
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matters, and after determination of the other matters, because the difficulty I 
can foresee, Mr Krochmalik, is that when the matter comes back for directions 
at the end of September and it's then known whether any other unit holders 
want to be heard, that's the first point in time at which I would be able to deliver 
a judgment on the matters heard today, and it may well be that there's little 5 
time after that, and then there will be great difficulty finding, as I presently 
understand the state of the diary, a date before me, so the separate question 
would give the parties the flexibility to then go back into the corporations list, to 
get the earliest date, whether that's before me or somebody else, but I am at 
least not part heard on the interlocutory application.  Does anybody wish to be 10 
heard against that course?   

 
(All parties replied no.) 

 
Yes, all right.  Well, I make a further order then that the claims in prayers 12 15 
through to 14C of the second further amended interlocutory process be 
determined separately from and after the determination of the other claims in 
that interlocutory process.   
 
KROCHMALIK:  May it please the Court.  20 
 
HER HONOUR:  Well, I will formally reserve my judgment in relation to those 
parts of the interlocutory process that have been argued today, but as I 
indicated earlier, the judgment will not be delivered before at least 
26 September, when the matter is listed back for further directions, so the 25 
 unit holders can take up the opportunity given to them to be heard, if they wish 
to do so.   
 
KROCKMALIK:  May it please the Court.  The other thing your Honour will do 
is, of course, have an affidavit showing that we've notified all of the relevant 30 
parties who have now been the subject of a representative order.   
 
HIS HONOUR:  Yes. 
 
KROCKMALIK:  Your Honour can be satisfied about that.  Would it be 35 
convenient if we filed that officially before the directions hearing?   
 
HER HONOUR:  Yes please, that can be done as well.  I think, yes, the 
notification time tomorrow afternoon, so that can be filed before 26 September.  
I am sure I don't need to make a formal direction about that, Mr Krockmalik.   40 
 
KROCKMALIK:  No, no, of course not.  Thank you, your Honour.   
 
HER HONOUR:  Yes.  Very well.  Yes, I thank all counsel for their assistance.  
I will adjourn briefly, and then resume in a moment with the directions hearing.  45 
I will just adjourn.   
 
JUDGMENT RESERVED 
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