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Circular to Creditors and Unitholders 

9 September 2022 
 
We refer to our appointment as Receivers and Managers of the assets and undertakings of the above 
Trusts (Trust Assets) on 22 December 2021 and our appointment as Liquidators of the Companies 
on 31 December 2021 (Receivers or Liquidators).  
 
This update should be read in conjunction with previous Circulars to Creditors and Unitholders in 
relation to our Interlocutory Process for directions filed on 23 June 2022 in the Supreme Court of NSW 
(Supreme Court of NSW proceedings no. 2021/00348287) (“Court Application” or “the 
Proceedings”).  
 
The purpose of this notice is to provide you with an update on the Liquidators’ Court Application to 
obtain directions regarding, among other things, the distribution of the Trust Assets to creditors and 
Unitholders and declarations regarding the claims lodged by J&P Marlow (No. 2) Pty Ltd and Blue 
Marlin Enterprises Pty Ltd (Marlow Group) in the liquidations of each of the Companies (Marlow 
Group Claims) and notice of the orders made by the Court in the Proceedings on 8 September 2022 
(discussed further below). 
 

1. Update on the Proceedings  
 
On 1 September 2022, we filed a further affidavit in the Court Application containing our reply evidence 
in accordance with the orders made by the Court on 15 August 2022 (Fifth Affidavit).  An email 
containing a link to the Fifth Affidavit and the exhibit to the Fifth Affidavit was issued to Creditors and 
Unitholders on 5 September 2022.  This remains available on our website, for Creditors and 
Unitholders to view at their convenience, https://www.wexted.com/creditor/peak-invest-pty-ltd/ 
(WXA website)   
 
The Fifth Affidavit set out, among other things, further evidence regarding the Marlow Group Claims 
and the outcome of the Liquidators’ investigations regarding the unitholders of each of the Trusts. 
 
On 5 September 2022 and 7 September 2022, written outlines of submissions were submitted by the 
following parties in in relation to the Court Application: 
 

• The Liquidators – written outline of submissions dated 5 September 2022 and 7 September 
2022, both of which are attached at Annexure A; 

• Batiha Pty Ltd,  Blue Onion Capital Pty Ltd, Strong Run Pty Ltd and Clear Run Investments 
Pty Limited (represented by Hegarty Legal) who essentially oppose the admission of the 
Marlow Group Claims - written outline of submissions dated  5 September 2022, a copy of 
which is attached at Annexure B; and 

• The Marlow Group  - written outline of submissions dated 5 September 2022, a copy of which 
is attached at Annexure C.   

 
As set out in our Circulars to Creditors and Unitholders dated 16 August 2022, the Court Application 
was listed for hearing before Justice Williams of the Supreme Court of NSW on 8 September 2022. 
 
At the hearing of the Proceedings on 8 September 2022, the following parties appeared: 
 

• Counsel, Daniel Krochmalik on behalf of the Liquidators and the Companies; 
• Counsel, David Weinburger on behalf of Batiha Pty Ltd, Blue Onion Capital Pty Ltd, Strong 

https://www.wexted.com/creditor/peak-invest-pty-ltd/


 

Run Pty Ltd and Clear Run Investments Pty Ltd; and  
• Senior Counsel, Ben Katekar and Counsel, Michael Rose on behalf of the Marlow Group. 

 
The Liquidators’ Court Application was part heard by Her Honour Justice Williams on 8 September 
2022 with her Honour making, among other orders, the following orders: 
 
 
Order 1. Grant leave to Applicant to file in Court the Further Amended Interlocutory Process 

dated 8 September 2022. 
 

Order 2. Order in terms of prayer 1 of the Further Amended Interlocutory Process: 
 

“Order that: 
 

a. Batiha Pty Ltd be added as the First Defendant; 

b. Blue Onion Capital Pty Ltd be added as the Second Defendant; 

c. Strong Run Pty Ltd be added as the Third Defendant; 

d. Clear Run Investments Pty Limited be added as the Fourth Defendant; 

e. J & P Marlow No. 2 Pty Ltd be added as the Fifth Defendant; and 

f.  Blue Marlin Enterprises Pty Ltd be added as the Sixth Defendant.” 

 
Order 6. List the proceedings for directions before Justice Williams at 9.00 am on 

26 September 2022. 
 
Order 7. Leave be granted to the Applicants to file in Court the Second Further Amended 

Interlocutory Process dated 8 September 2022. 
 
Order 9.  Pursuant to rule 7.6(2)(c) of the Uniform Civil Procedure Rules 2005 (NSW), 

Batiha Pty Ltd be appointed to represent the unsecured creditors of Peak Invest Pty 
Ltd (in liquidation) and the class of unitholders of each of the: 

 
a. Peak Unit Trust created by Trust Deed dated 13 August 2014; 

b. Five Islands Investment Unit Trust created by Trust Deed dated 20 April 2016; 

c. Surry Hills Pub Unit Trust created by Trust Deed dated 15 April 2017; and 

d. Four By Four Investments Trust created by Trust Deed dated 20 May 2020, 

(together, the Represented Persons). 

 
Order 10. The Applicants, by 5.00pm on 9 September 2022, notify each of the Represented 

Persons of: 
 

a. the orders made in Court on 8 September 2022; 

b. the Further Amended Interlocutory Process; 

c. the Second Further Amended Interlocutory Process; 

d. all parties’ written submissions; 

e. all evidence read or tendered; and 

f. the transcript of the hearing on 8 September 2022. 

 
 
 



 

Order 11.  Liberty be granted to any of the Represented Persons to apply: 
 

a. to set aside order 9 above; or 
 
b. to be heard in relation to prayers 3, 3A, 3B and 3C of the Second Further 
Amended Interlocutory Process dated 8 September 2022, 

 
such application to be made by Interlocutory Process to be filed by 4pm on 
23 September 2022. 

 
A copy of the complete orders made by the Court on 8 September 2022 in relation to the Court 
Application (8 September Orders) are attached at Annexure D and is also available on the WXA 
website. 
 
A copy of the Further Amended Interlocutory Process is attached at Annexure E.  A copy of the 
Second Further Amended Interlocutory Process is attached at Annexure F. 
 
As at the time of the issuing of this circular, the transcript of the hearing of the Proceedings on 
8 September 2022 was not available from the Court.  We will provide the transcript to all creditors and 
unitholders separately once it is available from the Court. 
 

2. Rights of Stakeholders 
 
As the declarations sought in relation to the Marlow Group Claims (which are set out paragraphs 3, 
3A, 3B and 3C of the Second Further Amended Interlocutory Process) (Declarations))  will impact on 
the return to creditors of Peak Invest and the return to all Unitholders of the Trusts (together 
“Stakeholders”) the Court wishes to be satisfied that all Stakeholders have been given the 
opportunity to be heard in the Proceedings in relation to the Declarations, or alternatively, to be 
represented by Batiha Pty Ltd in the Proceedings (in accordance with order 9 of the 8 September 
Orders (Representative Order)) and be bound by any declaration made by the Court in the Court 
Application.   
 
In light of the 8 September 2022 Orders, each of the Stakeholders have the following options in relation 
to the Declarations being sought by the Liquidators: 
 
1. Remain in the class of Represented Persons represented by Batiha Pty Ltd in relation to the 

Liquidators’ Court Application (as per the Representative Order).  If a Stakeholder chooses to 
remain in the class of Represented Persons, that Stakeholder’s rights will be affected insofar 
as it will be bound by any decision of the Court in relation to the Declarations regarding the 
Marlow Group Claim, however, no orders will be sought against any Stakeholders.  If a 
Stakeholder wishes to remain in the class of Represented Persons represented by Batiha Pty 
Ltd, then no further action is required; or 

 
2. Apply to set aside the Representative Order, as against that individual Stakeholder, and / or 

be heard in relation to the proposed Declarations.  If a Stakeholder wishes to apply to have 
the Representative Order set aside and/or be heard in relation to the proposed Declarations, 
any application must be made by way of an Interlocutory Process filed by that Stakeholder in 
the Proceedings by 4.00pm on 23 September 2022 (in accordance with order 11 of the 
8 September 2022 Orders).       

 
3. Additional information available to Unitholders 

 
Further information on the Proceedings, including all evidence read and tendered at the hearing on 
8 September 2022 is available on the WXA website at:  
https://www.wexted.com/creditor/peak-invest-pty-ltd/. 
  

https://www.wexted.com/creditor/peak-invest-pty-ltd/


 

 
4. Timing of distributions  

 
The matter has been relisted for directions at 9.00am, 26 September 2022.  An update on the timing 
of distributions will be provided shortly after the next directions hearing.  
 
In anticipation of directions being made with regards to the distribution of the Trust Assets to creditors 
and Unitholders, we request that the parties please provide confirmation of details of their BSB and 
Account numbers (by completing and returning the form below) to allow distributions by electronic 
funds transfer in a timely manner on receipt of court directions to distribute the Trust Assets.  
 

5. Contact  

For further information on the administration or the above, please contact Angus Malouf of 
Wexted Advisors at amalouf@wexted.com or on (02) 9210 1708.  
 
Yours faithfully 
 
 
 
Andrew McCabe     Joseph Hayes 
Liquidator     Liquidator 
Receiver and Manager of Trust Assets Receiver and Manager of Trust Assets 
 
 
 
 
 

Creditor / Unitholder confirmation of EFT details for distribution 
 
 

1. Providing BSB and Account details for dividend / distribution purposes: 
 
Bank    _________________________ 

Account Name   _________________________ 

BSB    _________________________ 

Account Number  _________________________ 

 
 

2. Acknowledgement  
 
I hereby confirm that I am the authorised representative of the Creditor / Unitholder. 

 

Creditor / Unitholder  _________________________ 

Authorised representative _________________________ 

Signed    _________________________ 

Date    _________________________ 
 
 
Please return completed forms to amalouf@wexted.com by 4pm Friday, 23 September 2022  

mailto:amalouf@wexted.com
mailto:amalouf@wexted.com


In the matter of Peak Invest Pty Ltd (In Liquidation) & Ors 

Supreme Court of New South Wales Proceeding No. 2021/348286 

Applicants’ Outline of Submissions 
(Amended Interlocutory Process to be heard by Williams J on 8 September 2022) 

A. Overview

1. These are the outline of submissions of the Applicants on the Amended Interlocutory Process
(Application): Peak Invest Pty Ltd (in liquidation) (Peak Invest); Five Islands Invest Pty Ltd (in
liquidation) (Five Islands); Surry Hills Pub Invest Pty Ltd (in liquidation) (Surry Hills); Four By
Four Investments Pty Ltd (in liquidation) (Four by Four) (together, the Companies); and Joseph
Hayes and Andrew McCabe in their capacity as the joint and several liquidators of the Companies
(the Liquidators) and receivers and managers of the property, assets and undertaking of four unit
trusts of which each of the Companies are respectively a trustee (the Receivers) (together, Messrs
Hayes and McCabe).

2. Each of the Companies, in their capacity as trustee of the particular trusts (the Trusts), previously
owned a parcel of land on which a hotel (together, the Hotels) was operated (although the
Companies were not the operating entities of the Hotels).  A summary of the position is as follows
(in the order corresponding to the parties in the proceeding):

Name of hotel Former owner of the 
land (trustee company) 

Corresponding 
trust 

Former operator of the hotel 

Rose and Crown 
Hotel 

Peak Invest Pty Ltd (in 
liquidation) 

Peak Unit Trust RC One Pty Ltd (subject to deed of 
company arrangement) 

Corrimal Hotel Five Islands Invest Pty 
Ltd (in liquidation) 

Five Islands 
Investment Unit 
Trust 

Corrimal Pub Pty Ltd (subject to 
deed of company arrangement) 

Crown Hotel Surry Hills Pub Invest 
Pty Ltd (in liquidation) 

Surry Hills Pub 
Unit Trust 

Surry Hills Pub Pty Ltd (subject to 
deed of company arrangement) [still 
operator pending settlement of sale] 

North Nowra 
Tavern 

Four By Four 
Investments Pty Ltd (in 
liquidation) 

Four By Four 
Investments 
Trust 

North Nowra Pub Trading Pty Ltd 
(subject to deed of company 
arrangement) 

3. The background to the Companies., the Trusts and the Hotels is set out in prior reasons for
judgment delivered by Black J: Re Peak Invest Pty Ltd (admins apptd) [2021] NSWSC 1714.
Since then, the Companies have been wound up and each of the four Hotels has since been sold
on the following terms:1

(a) on 6 March 2022, contracts for sale of the land and business were exchanged with respect to

1  McCabe 23 June 2022 [CB 1/Tab 7] at paras 47-49, 53-54 and 61-63; McCabe 12 August 2022 [CB 1/Tab 8] at para 
16.

Annexure A
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the Rose and Crown Hotel2 and the Corrimal Hotel3 – these completed on 20 and 19 April 
2022 respectively; and 

(b) on 13 April 2022, contracts for sale of the land and business were exchanged with respect to
the Crown Hotel4 and the North Nowra Tavern5 – the sale of the North Nowra Tavern
completed on 27 June 2022 and the sale of the Crown Hotel is expected to complete on 13
October 2022.

4. The Liquidators have adjudicated on proofs of debt lodged in the windings up of the various
Companies, other than the claims (Marlow Claim) lodged by Blue Marlin Enterprises Pty Ltd
and J & P Marlow (No 2) Pty Ltd (together, the Marlow Parties).  The Marlow Parties are
entitled to payment of what is described as a “capital gains bonus fee” (CGBF) but there is an
issue as to whether that is calculated by reference to the sale price inclusive of the Business or
only the component representing the Land.  The Liquidators seek judicial directions as to that
matter [Application; prayers 2-3A] and two camps of interested parties (the Marlow Parties, on
the one hand, and a group of unitholders of certain of the Trusts (Clear Run Unitholders), on the
other hand) are relevantly contradictors on that aspect of the Application.

5. Otherwise, Messrs Hayes and McCabe seek: (a) approval of their remuneration [Application;
prayers 4-11]; (b) to the extent necessary, dispensation from having further to advertise their
intention to declare a dividend in the windings up of Peak Invest, Five Islands and Four by Four
[Application; prayer 12]; and (c) approval to distribute the monies held by them to creditors of
Peak Invest, Five Islands and Four by Four and to unitholders of the respective Trusts (subject to
holding back an amount having regard to the challenge by a particular creditor to the rejection of
its proof of debt6).  There does not appear to be any opposition to these orders from the interested
parties or any other creditor of the Companies or unitholder of the Trusts.

6. Finally, the orders sought for the discharge and release of Messrs Hayes and McCabe as Receivers
[Application; prayers 12A-14D] are not pressed as that is now premature given recent
developments including the issues raised by Pub Invest.

B. Application for directions with respect to the CGBF

7. The application for directions with respect to the Marlow Claim is made under s 90-15 of the
Insolvency Practice Schedule 2016 (Cth).  The function of a liquidator’s application for directions
is to give the liquidator advice as to the proper course of action for him or her to take in the

2 Sale price of $42 million, $17 million was attributed to the land and gambling machine entitlements (together, the 
Land) and $25 million was attributed to the business, plant and equipment and stock (together, the Business). 

3 Sale price of $32.5 million, $22.5 million was attributed to the Land and $10 million was attributed to the Business. 
4 Sale price of $28.8 million, $19.5 million was attributed to the Land and $9.3 million was attributed to the Business 
5 Sale price of $23.2 million, $15.5 million was attributed to the Land and $7.7 million was attributed to the Business. 
6 As set out in McCabe 12 August 2022 [CB 1/Tab 8] at paras 8-15 and CB 4/Tab 55, Pub Invest Pty Ltd (Pub 

Invest), an entity associated with Damien Kelly (the sole director of the Companies), lodged a proof of debt itself 
claiming to be owed a capital gains bonus fee.  This claim was rejected on the basis that the Companies were either 
not a party to the relevant agreements in which such a fee was potentially payable and / or the terms of the 
agreements provided that the fee was payable by the operating entities.  Pub Invest has appealed from the rejection 
of those proofs and its appeal is being heard together with separate proceedings.  The Liquidators have undertaken 
to withhold the amount claimed by Pub Invest (with a small buffer for costs and remuneration) pending the 
determination of that appeal. 
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liquidation.7  The principles applicable in relation to applications for directions (albeit with 
respect to a predecessor section of the Corporations Act 2001 (Cth)) are well-known and were 
summarised in Re Octaviar Administration Pty Ltd (in liq) [2017] NSWSC 1556 at [7]-[9]. 

8. This is an appropriate case for directions to be given to Messrs Hayes and McCabe given that:
(a) the quantum of the Marlow Claim is a legal question that depends on the proper construction
of agreements; and (b) there is a dispute as to the construction of those agreements between the
Marlow Parties and at least one set of unitholders.  The giving of directions will protect Messrs
Hayes and McCabe against accusations that they have acted contrary to law with respect to the
distribution to be made to creditors of the Companies.8

9. The Liquidators are conscious that there are now two parties that have been granted leave to be
heard for the purpose of making competing contentions as to the proper construction of the
various “Hotel Management Agreements” (Agreements) giving rise to the entitlement of the
Marlow Parties to the CGBF [CB 5/Tabs 82, 86, 87 and 88].  In those circumstances, and
consistent with the authorities9, Messrs Hayes and McCabe seek to assist the Court by making
submissions as to factual matters and otherwise propose to take a neutral role.10

10. In that regard, the Liquidators make the following observations:

(a) despite the extensive correspondence between the solicitors for the various parties
canvassing various issues, the calculation of the Marlow Group’s claim turns solely on the
construction of the various Agreements11;

(b) there is no extrinsic evidence as to the circumstances in which the agreements were entered
into and the issue is to be decided having regard to the text of the agreements12 and what
was otherwise known (such as the integers of the purchase price based on the applicable
contracts when the Hotels were previously acquired); and

(c) the issue may be determined by reference to the following considerations:

(i) the definition of “Net Sales Price”, which provides (in the relevant part) that the “sale
price of the Property under a contract signed by the Landowner as the seller (which
may include the Company as the seller of the Business)…”;

(ii) while the word “Property” is defined by reference to the Land (which is an argument in
favour of the contrary construction), the Agreements contemplate that the land may or

7  Sanderson v Classic Car Insurances Pty Ltd (1985) 10 ACLR 115 at 117; Re Ansett Australia Ltd (Admins Apptd) 
and Korda (2002) 40 ACSR 433 at [46]. 

8  Re Direct Acceptance Corporation Ltd (Receiver Appointed) (in Liquidation) (2019) 136 ACSR 245at [36]; Re 
Bevillesta Pty Ltd (2011) 254 FLR 324; [2011] NSWSC 417 at [10]; Re Dungowan Manly Pty Ltd (in liquidation) 
(2017) 124 ACSR 218; [2017] NSWSC 1771 at [3]. 

9  Re MF Global Australia Ltd (in liq) (2012) 267 FLR 27at [2]; Re BBY Limited (Receivers and Managers appointed) 
(in liquidation) (2016) 116 ACSR 154 at [29]; Caron v Said Jahani and John McInerney as joint and several 
liquidators of Courtenay House Capital Trading Group Pty Ltd (In liq) and Courtenay House Pty Ltd (In liq) [2019] 
NSWCA 293 at [9]-[10]. 

10  McCabe 12 August 2022 [CB 1/Tab 8] at para 7. 
11  In particular, the Clear Run Unitholders do not contend that an investigation carried out by the Independent Liquor 

& Gaming Authority into the management of one of the Hotels disentitles the Marlow Group from the CGBF) [CB 
6/Tab 97]. 

12  Item 3 of Schedule 2 and the relevant definitions read in the context of the whole of the Agreements. 
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may not be sold together with the rights to manage the hotel situated on it (in fact, this 
was mandated unless the Marlow Parties agreed otherwise (see clause 5.3)) and that a 
singular sale price may reflect both components ; and 

(iii) despite that, the Agreements do not, in any clear way, provide that the CGBF is to be
calculated by reference to the land component only (especially as the Marlow Parties
were managers of the Hotels and it may be inferred that their work was likely to affect
the value of the Business far more than the value of the Land).

C. Remaining issues

11. As to the remuneration of Messrs Hayes and McCabe, there is no substantive difference as to the
principles that apply to the determination of their remuneration qua Liquidators (and previously
administrators) pursuant to the Court’s equitable jurisdiction and the determination of their
remuneration qua Receivers13  The principles for determining remuneration are well-known14 and
were recently summarised in Re BBY Ltd (receivers and mgrs. apptd) (in liq) [2021] NSWSC
1299 at [52]-[59].

12. Remuneration is sought (for the period from the commencement of the administration of the
Companies on 24 November 2021 until 5 June 2022) in the total sum of $993,992.50 (plus GST),
although of course this sum is broken up into the amount spent on the affairs of each of the four
Companies.15  The remuneration should be approved for the following reasons: first, the efforts of
Messrs Hayes and McCabe have led to the sale of four substantial assets for a total of $126.6
million (after adjustments but including the Business) and which have led to a proposed
distribution of at least $83 million (such that creditors will be paid in full and a substantial return
will be made to unitholders of the Trusts)16; secondly, these have been complex administrations
with competing stakeholders, attended by disputes amongst creditors and unitholders and multiple
litigious proceedings involving the Companies17; thirdly, none of the Companies’ or unitholders
has indicated any opposition to the remuneration18; fourthly, the work was performed in an
efficient manner, carried out by persons with the appropriate level of seniority, the usual rates
charged by Messrs Hayes and McCabe and their firm were discounted by 15% for these
appointments, and there is no reason to suggest that this work was anything other than necessary
and properly carried out.19

13  Re Houben Marine Pty Ltd (in liq) [2018] NSWSC 745 at [21]-[26]; Re Say Enterprises Pty Ltd [2018] NSWSC 396 
at [6]; Re M & J Super Fund Pty Limited (in liquidation) [2021] NSWSC 279 at [16]. 

14  See, for example, Sanderson as Liquidator of Sakr Nominees Pty Limited (in liquidation) v Sakr (2017) 93 NSWLR 
459 and Re Octaviar Administration Pty Limited (in liquidation) [2020] NSWSC 927 at [49]-[53] and [58]-[59]. 

15  As set out in McCabe 23 June 2022 [CB 1/Tab 6] at paras 109-110, time was separately recorded for work referable 
to each Company and common tasks were allocated proportionately. 

16  McCabe 23 June 2022 [CB 1/Tab 6] at paras 109 
17  Complexities associated with the realisation of the property beneficially owned by the Trusts, as well the large sale 

proceeds, is each a factor that justifies the remuneration claimed: Barnden (liquidator), in the matter of MV 
Developments (Lane Cove) Pty Ltd (in liq) [2021] FCA 1110 at [44]-[45]. 

18  Deputy Commissioner of Taxation v Starpicket Pty Ltd (No 2) [2013] FCA 699 at [22]; Re MINMXT Holdings Pty 
Ltd (in liq) [2017] NSWSC 156 at [32]. 

19  McCabe 23 June 2022 [CB 1/Tab 6] at paras 123, 131 and 133; CB 4/Tab 53. 
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13. As to dispensation for advertising, reg 5.6.65 of the Corporations Regulations 2001 (Cth) requires
that a notice of intention to declare a dividend be given no more than two months before the
intended date (on which the dividend is paid).  In the case of Peak Invest, Five Islands and Four
by Four, advertising of the intention occurred more than two months ago (on 8 March 2022 (in
the case of Peak Invest and Five Islands) and 28 June 2022 (in the case of Four by Four)) on the
footing that there was not likely to be any dispute about the creditors of those companies20;
however, given the subsequent dispute arising with respect to the Marlow Claims, the payment of
a dividend has been delayed and the Liquidators seek an order extending the time in reg 5.6.65 to
nine months (which would permit a dividend to be paid in conformity with that regulation up to 8
December 2022).  This will avoid further costs associated with re-advertising and no creditors will
be prejudiced given that they have already lodged proofs of debt which have been adjudicated.21 

Not dissimilar orders were made in analogous circumstances in Re United Body Works (Qld) Pty
Limited [2014] NSWSC 956 and Re HIH Services Pty Ltd (in liq) [2012] NSWSC 1188.

14. As to the proposed distribution, the creditors of each of the Companies are proposed to be paid
from the assets of the Companies (as trustee of each of the respective Trusts) in accordance with
the statutory order of priority (ss 555, 556 and 560) provided for by the Corporations Act, as is
now orthodox.22  Despite certain matters having been raised in correspondence about the
admission of the claim of the Companies’ former solicitors (Gilchrist Connell), and putting aside
the issues with the Marlow Parties and Pub Invest, there is no dispute about the position of
creditors.  Otherwise, Messrs Hayes and McCabe have carried out an analysis of the unitholdings
of each of the Trust (from the unitholding register and their own enquiries in response to queries
from unitholders) and confirmed the unitholding position (including by a downward adjustment to
the unitholding of Damien Kelly with respect to the Five Islands Investment Unit Trust given the
absence of any evidence of payment of a small number of units).23 Immediately prior to the
finalisation of these submissions, Mr Kelly’s solicitors have raised an issue about the proposed
downward adjustment – this matter will be addressed further at the final hearing of the
application.  Finally, on this issue, it is appropriate that a distribution be made at this juncture so
that creditors can be paid in full and unitholders can receive a return without waiting for the
determination of Pub Invest’s appeal from the rejection of its claim.  Otherwise, after the
determination of Pub Invest’s claim, Messrs Hayes and McCabe should be permitted to make a
distribution either to Pub Invest or the unitholders (depending on the determination of that claim)
without having to approach the Court for a further order or direction.

Daniel Krochmalik 5 September 2022 

3 St James’ Hall Chambers 
(02) 8998 8759
krochmalik@3sjh.com.au
Counsel for the Applicants

20  McCabe 23 June 2022 [CB 1/Tab 6] at paras 96-98. 
21  McCabe 23 June 2022 [CB 1/Tab 6] at paras 106-108. 
22  Carter Holt Harvey Woodproducts Australia Pty Ltd v Commonwealth (2019) 268 CLR 524 at [55]‑[58], [95]‑[97] 

and [171]. 
23  McCabe 1 September 2022 [CB 1/Tab 9] at paras 9-15. 



In the matter of Peak Invest Pty Ltd (In Liquidation) & Ors 

Supreme Court of New South Wales Proceeding No. 2021/348286 

Applicants’ Outline of Submissions on Proposed Further Amended Interlocutory Process 

(to be heard by Williams J on 8 September 2022) 

A. Issue 

1. In an email from the Associate to Williams J on 6 September 2022, the Court has raised the utility 
of providing judicial directions to Messrs Hayes and McCabe as to whether they would be 
justified in admitting the claims of the Marlow Parties in a particular amount on the proper 
construction of the various Hotel Management Agreements. 

2. The Court has raised, in the Applicants’ submission with respect correctly, that: 

(a) an application for judicial directions does not determine the substantive rights of parties; 

(b) even if the Court were to provide judicial directions to Messrs Hayes and McCabe on a 
particular basis, that would not prevent another person affected by the admission or partial 
rejection of the claims of the Marlow Parties from appealing from the decision of the 
Liquidators to admit those claims in a particular sum pursuant to s 90-15 of the Insolvency 
Practice Schedule 2016 (Cth)1; and 

(c) in that regard, there remains a risk that there could be inconsistent findings between the 
directions given to Messrs Hayes and McCabe and any subsequent appeal from the 
admission or partial rejection of the claims of the Marlow Parties. 

3. The Applicants accept that the above approach is undesirable.  It is for that reason that Courts 
have traditionally been reluctant to provide directions that a liquidator is justified in admitting or 
rejecting a proof of debt.  As McLelland J (as his Honour then was) noted in in Re Magic Aust Pty 
Ltd (in liq) (1992) 7 ACSR 742 at 745: 

A direction to the effect that a liquidator would be justified in admitting, or alternatively 
would be justified in rejecting, a particular proof of debt, would not be determinative of 
the validity or otherwise of the claim the subject of the proof, and would not preclude a 
subsequent appeal to the court from the liquidator's decision in compliance with the 
direction. It would normally therefore be inappropriate for such a direction to be sought 
or given.2 

4. While there may be certain circumstances in which the Court may nevertheless provide judicial 
directions to liquidators in this scenario (see, for example, Re Plutus Payroll Australia Pty Ltd (In 
Liq) (2019) 139 ACSR 536 at [5]-[7] per Black J), the Applicants, conscious of the matters above, 
no longer seek to proceed in that manner. 

 
1  Although the Applicants contend that at least the parties who have been granted leave to appear as interested parties 

on this application would not be permitted to do so (as that would be an abuse of process). 
2  See also Selim v McGrath (2003) 177 FLR 85 at [140]-[141]; Re Mento Developments (Aust) Pty Ltd (in liq) (2009) 

73 ACSR 622; and Re Australian Property Custodian Holdings Ltd (in liq) (2021) 150 ACSR 565 at [208]-[211]. 
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B. Proposed re-constitution of the proceeding 

5. Instead, and in lieu of seeking judicial directions as per prayers 2, 3 and 3A of the Amended 
Interlocutory Process, the Applicants propose to amend and file a Further Amended Interlocutory 
Process seeking: 

(a) the joinder of the Marlow Parties and the Clear Run Unitholders as Defendants to the 
proceeding; 

(b) the making of a representative order pursuant to r 7.6(2)(c) of the Uniform Civil Procedure 
Rules 2005 (NSW) appointing one of the Clear Run Unitholders as a representative of all 
the unitholders of each of the four Trusts; and 

(c) declarations that, on the proper construction of the Hotel Management Agreements, the 
capital gains bonus fee in Item 3 of Schedule 2 is to be calculated on the total sale price in 
the particular contract for sale (after settlement adjustments) such that the particular 
company is liable to pay to the Marlow Parties a specified sum. 

6. The making of joinder and representative orders has been adopted in analogous circumstances in 
cases such as Re ICS Real Estate Pty Ltd (in liq) (2014) 14 ASTLR 382 at [4] per Brereton J (as 
his Honour then was) and Re ACN 150 567 098 Pty Ltd (in liquidation) (formerly known as 
Organic Response Investors Pty Ltd) and ACN 151 527 098 Pty Ltd (in liquidation) (formerly 
known as Organic Response Pty Ltd) (2019) 137 ACSR 478 at [3] and [17] per Black J. 

7. Moreover, it has been recognised that cases that commence as applications for judicial directions 
are commonly transformed into claims for substantive relief.  As McLelland J noted in Re GB 
Nathan & Co Pty Ltd (in liq) (1991) 24 NSWLR 674 at 680: 

There are instances where a court has, in proceedings commenced as a liquidator’s 
application for directions, gone on to make orders declaratory of substantive rights, 
clearly intended to be of binding effect on the parties to the proceedings, and where 
necessary has made representative orders for this purpose: see, eg, Re Staff Benefits Pty 
Ltd and the Companies Act [1979] 1 NSWLR 207 and cf Re Securitibank Ltd (In Liq) 
[1978] 1 NZLR 97; Re Securitibank Ltd [1978] 2 NZLR 133 and Re Securitibank Ltd (No 
2) [1978] 2 NZLR 136. The procedures of the court are sufficiently flexible to enable 
proceedings commenced as an application for directions to be changed into proceedings 
for the determination of substantive rights, and this is sometimes a convenient course in 
order to avoid the need to commence further proceedings involving additional cost and 
delay: see, eg, Anmi Pty Ltd v Williams [1981] 2 NSWLR 138 at 156-157. 

See also the discussion in Re Broens Pty Limited (in liq) [2018] NSWSC 1747 per Gleeson J 
(sitting at first instance). 

8. This course is supported by case management principles embodied in ss 56-58 of the Civil 
Procedure Act 2005 (NSW) in circumstances where: (a) the parties are ready to have the matter 
heard on 8 September 2022; and (b) no other interested party has sought to be heard on the 
application. 

9. The Further Amended Interlocutory Process sought to be filed to give effect to this proposal is 
enclosed with these submissions.  As far as the Applicants understand, the proposed Defendants 
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consent to (or do not oppose) the filing of the proposed Further Amended Interlocutory Process 
and the making of orders in (new) prayers 1 and 2 to ensure that the proceedings are properly 
constituted for the purposes of determining the issue of the proper construction of the Hotel 
Management Agreements. 

 

 
Daniel Krochmalik    7 September 2022 

3 St James’ Hall Chambers 
(02) 8998 8759 
krochmalik@3sjh.com.au 

Counsel for the Applicants 
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Supreme Court of New South Wales 

Division: Equity 

Corporations List – 2021/348287 

Joseph Hayes and Andrew McCabe in their capacity as joint and several liquidators of 

Peak Invest Pty Ltd (in liq) ACN 601 201 183 & Ors 

Plaintiffs/Applicants 

Batiha Pty Ltd & Ors 

Intervenors 

Intervenors’ Submissions on Capital Gains Bonus Fee 

A. Introduction

1 These submissions are filed on behalf of Batiha Pty Ltd, Blue Onion Capital Pty Ltd, Strong 

Run Pty Ltd and Clear Run Investments Pty Ltd (Intervenors) in respect of the amended 

interlocutory process filed by the Applicants on 18 August 2022 (Interlocutory Process). 

2 The First Applicants (Wexted) are the liquidators of Peak Invest Pty Ltd (in liq) atf the Peak 

Unit Trust (Peak Invest), Five Islands Invest Pty Ltd (in liq) atf Five Islands Investment Unit 

Trust (Five Islands) and Four by Four Investments Pty Ltd (in liq) (Four by Four). Wexted 

seek directions from the Court that they (amongst other things) are justified in admitting three 

claims in the winding up of Peak Invest and Five Islands, namely: 

(a) the sum of $3,900,658.22 allegedly owed to The J&P Marlow (No. 2) Pty Ltd (JPE)

and Blue Marlin Enterprises Pty Ltd (BME) (collectively, Marlow Group) in the

winding up of Peak Invest;

(b) the sum of $2,921,247.30 allegedly owed to JPE and BME in the winding up of Five

Islands; and

(c) the sum of $1,471,823 allegedly owed to JPE and BME in the winding up of Four by

Four.

(collectively, the Marlow Group Claims).

3 The Marlow Group Claims arise from contractual arrangements entered into between Peak 

Invest, Five Islands, Four by Four (as landowners of three “pubs”) and the Marlow Group 

(amongst others) for the day-to-day management of the pub assets. The Marlow Group allege 

that they are owed a contractual “Capital Gains Bonus Fee” (CGB Fee) after the sale of the real 

property and businesses known as the Rose and Crown Hotel, the Corrimal Hotel and the North 

Nowra Tavern. There is a fourth pub, presently unsold. 

4 The issue for the Court’s determination on the Marlow Group Claims is whether the contract 

(described below) allows the Marlow Group to recover a CGB Fee and, if so, whether that fee 

is based on the sale price of the real property and the business (as a going concern) or whether 

Annexure B
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the CGB Fee is calculated only by reference to the sale price of the real property (as asserted 

by the Intervenors) and not the sale price of the business. 

B. Factual Background

5 The factual background is substantially contained in the affidavit of Mr McCabe of 23 June 

2022. In relation to each of the three “pubs”, the corporate trustee owns the land upon which 

the pubs are situated (being Peak Invest, Five Islands and Four by Four) and the going concerns 

are owned by separate operational companies. The companies are “RC One” (trading as Rose 

and Crown Hotel), “Corrimal Pub” (trading as Corrimal Hotel) and “North Nowra” (trading 

as North Nowra Tavern). Separate administrators (Hall Chadwick) have been appointed to the 

operational companies (now the subject of a DOCA). 

6 As liquidators, Wexted have sold three pubs namely the Rose and Crown Hotel, the Corrimal 

Hotel and the North Nowra Tavern. That sales process has been by agreement with the 

administrators of the operational companies because Wexted (as liquidators of the corporate 

trustee) has no interest in RC One, Corrimal Pub or North Nowra. 

7 Prior to the sale, the Marlow Group entered into separate Hotel Management Agreements each 

dated 28 December 2021 with RC One, Peak Invest, Corrimal Pub, Five Islands, North Nowra 

and Four by Four (the Management Agreements). 

8 The Management Agreements are similar and, for the purposes of this dispute, the relevant 

terms are identical. Accordingly, the Management Agreement relating to the “Rose and Crown” 

is analysed below (p, 371 of Ex AB-3).  

9 Although the Management Agreements were entered into by Wexted (as liquidators), Hall 

Chadwick (as administrators of the operational companies) and the Marlow Group, it is 

common ground that each of the “pubs” had entered into two earlier Hotel Management 

Agreements with the Marlow Group on different terms. The earlier agreements have no 

relevance to this dispute, save perhaps to demonstrate the deliberate change in language 

between the Management Agreements and their predecessors. 

C. Management Agreements – Key Terms

10 The Management Agreements each contain an entire agreement clause: Cl 16.2. The 

Management Agreements each contain a Recital which acts to “replace in its entirety” any 

previous agreement between the parties. Contrary to the common position, by Cl 1.2(k) the 

Recitals form part of the Management Agreements. 

11 Accordingly, the entire agreement clause is conclusive evidence that the Management 

Agreements contain all the contractual terms: see Built NSW Pty Ltd v Politic Pty Ltd [2015] 

NSWSC 380 at [18] per Ball J. 

12 The Management Agreements entitle the Marlow Group to certain fees for operating the pubs. 

Schedule 2 sets out the fees. Schedule 2, Cl 3 provides that the Marlow Group is entitled to a 

CGB Fee. The CGB Fee is calculated according to a simple formula of: “A = (B-C-D) x E”. 

13 A is the amount of the CGB Fee. B is the Net Sales Price. C is the Purchase Price. D is Net 

Capital Expenditure and E is 15%. Each of B, C and D are defined terms: 
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(a) Net Sales Price means the sale price of the Property (as defined) under a contract

signed by the Landowner as the seller (which may include the Company as the seller

of the Business), less any adjustments, taxes, fees, legal costs and agents’ commissions

payable by the Company and the Landowner in connection with the sale or disposition

of the Property and otherwise in connection with the operation of the Business.

(b) Purchase Price is defined as $13,719,854.

(c) Net Capital Expenditure means the amount of the Capital Expenditure less any

appreciable depreciation or amortisation costs relating to works undertaken.

(d) Capital Expenditure (referred to in Net Capital Expenditure) means the aggregate of

the capital expenditure undertaken on the Property; including the amounts of any minor

and major capital works programs (such as improvements of the Property and

refurbishment of the building and premises). (Underlining added).

14 Property is defined to mean “the property located at 11 Victoria Road, Parramatta”. Landowner 

is defined to mean “Peak Invest Pty Ltd (Administrators Appointed) as trustee for the Peak Unit 

Trust”. 

15 For the following reasons the Intervenors construction should be accepted. 

Net Sales Price – the Property  

16 To calculate the CGB Fee, the Purchase Price (C) and the Net Capital Expenditure (D) are 

deducted from the Net Sales Price (B) before a multiplier of 15% is applied. The first enquiry 

therefore is to determine the “Net Sales Price”. This is the sale price of the Property less 

adjustments. 

17 The Property is clearly defined as the “property located at 11 Victoria Road, Parramatta, NSW, 

2150”. In the case of the Rose and Crown Hotel a global sales price (Property and Hotel) was 

achieved of $42 million: McCabe 23 June 22 at [47]. By agreement with the administrators of 

the operational companies, the purchase price was apportioned as $17 million to the 

landholding and gaming machine entitlements and $22.5 million to the going concern: McCabe 

23 June 2022 at [49(a)]. 

18 The “Property” component of the Net Sales Price is therefore $17 million. To achieve the figure 

of the Marlow Group claim in its Interlocutory Process, Wexted has calculated the Net Sales 

Price as if it included both the Property and the Business. This is incorrect. 

19 The defined term Net Sales Price only refers to the Property and not the Business. The Business 

is a separately defined term expressed to mean “the business consisting of management of [the] 

Hotel”. If the parties to the Management Agreement intended to include the “Business” in the 

calculation of the Net Sales Price then they would have done so, but they did not. 

20 Furthermore, other parts of the Management Agreements clearly envisage that any CGB Fee is 

only payable on the value of the Property. Clause 4 of Schedule 2 (p, 405 Ex AB-3) sets out 

what is to happen to the Marlow Group’s fees in the event that RC One terminates the agreement 

pursuant to clause 14.1(e). In that case, the Marlow Group is entitled to receive: 
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“the Capital Gains Bonus Fee, calculated on the basis of an independent valuation of the 

Property as the sale price of the Property which was sold on the effective date of the termination 

of this Agreement (emphasis added).” 

21 Clause 4, Schedule 2 provides a clear textual basis for the calculation of the CGB Fee to be 

only by reference to the Property (and not on any other basis).  

22 Further, the parties could not have been taken to have intended that the alleged obligation to 

pay the CGB Fee on the sale component of the business could simply and easily be outflanked 

by terminating the Management Agreements pursuant to clause 14.1(e) shortly in advance of 

any sale. 

23 The proper construction of the term Net Sales Price avoids commercial nonsense or ambiguity. 

If the Net Sales Price is calculated on the basis of the Property (as it contractually should be) 

then the Marlow Group will still be paid a very significant sum, over and above the other fees 

and bonuses that it has already been paid. The source of the Marlow Group’s remuneration is 

found in Schedule 2. By clause 2(b) the Marlow Group receives a separate “Bonus Fee” to 

“reward the Hotel Manager each Financial year based on the financial performance of the 

Hotel.” The parties did not intend that the Marlow Group should be rewarded twice for 

improving the financial performance of the Hotel by also receiving a CGB Fee based on the 

Property and the Business. 

Calculation of capital costs 

24 An error in Wexted’s reasoning is the identification (at p, 333 of Ex AB-3) of an inconsistency  

in the calculation of capital costs in the Net Sales Price and the Purchase Price.  

25 It is correct to note that the Net Sales Price and the Purchase Price include expenses relating to 

both the Property and the Business. However, it does not follow that the parties therefore 

intended that profits would be paid on the same basis (that is Property plus Business). 

26 As the CGB Fee reflects a “bonus” payable to the Marlow Group (over and above their other 

fees) it is logical that the calculation of that bonus would have regard to actual capital 

expenditure (Property and Business) when considering the quantum of any bonus. Otherwise, 

the relevant bonus would be paid without factoring in total capital costs which would be a 

commercially absurd result. This is so because the unitholders (and members of the entities) 

would suffer the burden of incurring the capital costs without the benefit of passing those costs 

on in the calculation to Marlow Group. However, this says nothing about any objective 

intention to permit Marlow Group to have the benefit of both areas of capital gain (Property 

and Business). The incurring of a capital sum and the payment of a bonus on a limited capital 

gain (Property only) are not mutually exclusive.  

27 Indeed, if the Net Sales Price includes both the Property and the Business then this could lead 

to a commercially absurd result as: 

(a) If the Property was sold without the Business, which the owners of the land would be

entitled to do, then there would be no way of calculating the CGB Fee if it had to be

calculated by reference to both; and
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(b) If the Property was sold without the Business and the Business was sold later then the

Marlow Group may be entitled to two separate CGB Fees if both freehold and business

were to be considered in the calculation. That would be a commercially unreasonable

result.

28 Finally, as a complete answer to the Marlow Group Claims the Court can look to clause 4(d), 

Schedule 2. Under that clause, if the Marlow Group fails to achieve the Financial Covenants 

for three consecutive quarters, then it is no longer entitled to receive the CGB Fee. Here, there 

have not been three consecutive quarters since the execution of the Management Agreements 

and the sale by Wexted/Hall Chadwick. Accordingly, the condition in clause 4(d), Schedule 2 

has not been satisfied. There is a good reason for the parties to have included this clause. 

Without it, the Marlow Group could be entitled to a CGB Fee one day after signing the 

Management Agreements if a sale was made immediately upon entering into the Management 

Agreements. That would be an unreasonable windfall to the Marlow Group. 

29 In summary, the following six points support the Intervenor’s construction: 

(a) the defined term Net Sales Price used to determine the CGB Fee only refers to Property

defined to be the “property located at 11 Victoria Road, Parramatta, NSW”.

Accordingly, the plain language of the Management Agreements supports the CGB Fee

being calculated on only that basis;

(b) clause 4, Schedule 2 of the Management Agreements refers to the CGB Fee being

calculated on termination of the Management Agreements only by reference to the

Property. This is a second direct reference to the CGB Fee being calculated only by

reference to the Property;

(c) clause 2(b), Schedule 2 already pays a “bonus” to the Marlow Group for an increase to

the financial performance of the Hotel. The parties did not intend for the Marlow Group

to receive a bonus for that same item twice;

(d) there is no inconsistency in factoring in total capital costs (Property and Business) into

the Purchase Price and only paying a CGB Fee on the Property component. It would be

unreasonable for the unitholders and members to suffer the burden of capital costs

without passing them on when calculating the CGB Fee. The Marlow Group will

receive a large CGB Fee in any event;

(e) adopting a construction of the Net Sales Price which includes both Property and

Business would lead to a commercially absurd result given the potential for the same

fee twice on a separate sale of the Property and Business, or not at all if only the

Property, or the Business, is sold; and

(f) as there have not been three consecutive quarters from the execution of the

Management Agreements until sale then the Marlow Group is not entitled to any CGB

Fee pursuant to clause 4(d), Schedule 2.
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David Weinberger 

Nine Wentworth Chambers 

(02) 8815 9255

Blake O’Connor 

Nine Selborne Chambers 

(02) 8915 2151

5 September 2022 
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In the matter of Peak Invest Pty Ltd (in liq) and others: proceedings no. 2021/348287 

J & P Marlow No 2 Pty Ltd and Blue Marlin Enterprises Pty Ltd’s submissions 

1. This application concerns the proper interpretation of a term in each of the three Hotel Management

Agreements (Management Agreements), which granted the hotel manager a Capital Gains Bonus Fee.

Each Management Agreement was entered into on 28 December 2021 (which, for the Rose & Crown

and the Corrimal Pub, had replaced an earlier version from 2019, which in turn had replaced an original

version entered into shortly after each of those hotels were purchased).  The Management Agreements

are for the Rose & Crown Hotel Parramatta, the Corrimal Pub and the North Nowra Tavern and are

between, on the one hand, J & P Marlow No 2 Pty Ltd and Blue Marlin Enterprises Pty Ltd (Marlow

Group), and on the other hand, the respective owners of the land on which each hotel is located (being

the second, third and fifth plaintiffs), plus each of the operating entities for those hotels - which entities

owned the liquor licence and the business conducted from those hotels.

2. The issue in dispute is whether that term entitles the Marlow Group to be paid a Capital Gains Bonus

Fee calculated by reference to the increase in the value of the land and the business (as the Liquidators

and the Marlow Group contend), or only by reference to increase in the value of the land.

3. It is submitted that the proper construction of the term requires that the Marlow Group – whose job it

was to conduct the business at each of those hotels – was entitled to a Capital Gains Bonus Fee which

included the increase in the value of that business (to which its efforts were directed) and is not confined

to the increase in the value of the land (which may have increased only indirectly from the enhancement

of the business).

The relevant clause 

4. Marlow Group’s entitlement to be paid a Capital Gains Bonus Fee arises where the hotel assets the

subject of the Management Agreements are sold.  Each of the Agreements contain the following clause

relating to the payment of Capital Gains Bonus Fees to the Marlow Group at “Schedule 2 – Fees”, the

relevant parts of which are extracted below (emphasis added):

“3. Capital Gains Bonus Fee 

(a) Upon occurrence of any Capital Gains Bonus Event, if the Capital Gains Bonus Fee

Conditions are satisfied, then [Marlow Group] is entitled to receive the Capital Gains Bonus

Fee, being an amount calculated as follows:

A = (B – C – D ) x E

where:

A [is the amount of] the Capital Gains Bonus Fee:

B is the Net Sales Price

C is the Purchase Price;

D is the Net Capital Expenditure; and

E is 15%.

(b) The Capital Gains Bonus Fee is payable by the Landowner. The fee is calculated and

payable within 30 days of completion of the Capital Gains Bonus Event. …

(d) for the purposes of Item 3 of this Schedule 2, the following terms are defined:

Annexure CC
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“Capital Gains Bonus Event” means the sale or other disposition of the Property by the 

Landowner. 

“Capital Expenditure” means the aggregate of the capital expenditure undertaken on the 

Property, including the amounts of any minor and major capital works programs (such as 

improvements of the Property and refurbishment of the building and premises. 

“Net Capital Expenditure” means the amount of the Capital Expenditure less any applicable 

depreciation or amortisation costs relating to works undertaken. 

“Net Sales Price” means the sale price of the Property under a contract signed by the 

Landowner as the seller (which may include the Company as the seller of the Business), 

less any adjustments, taxes, fees, legal costs and agents’ commissions payable by the 

Company and the Landowner in connection with its sale or disposition of the Property 

and otherwise in connection with the operation of the Business. 

“Purchase price means $[the purchase price of each respective hotel is set out].” 

5. Annexed to this submission is a summary table, setting out the details of each hotel and the key integers

that inform the three calculations, and the outcome of each.

The (apparent) controversy 

6. On 29 August 2022, the solicitors for the Marlow Group wrote to the solicitors for the unitholders and

asked them to articulate the basis of any opposition to the Liquidators’ calculations of the Capital Gains

Bonus Fee for the three hotels.1  The unitholders responded to the effect that the only issue was the

interpretation issue – although they did not say why they disagreed with the Liquidators’ interpretation.

We expect they will argue that the words at the opening of the “Net Sales Price” definition (“means the

sale price of the Property”) require that that figure cannot also include the sale price of the business even

if (as allowed for in the parentheses later in the definition) the business is sold together with the land.

Principles 

7. The well-known principles in relation to the construction of a commercial contract were helpfully

summarised by White JA in Motor Yacht Sales Australia Pty Ltd v Blann,2 in which the following

principles were stated (authorities not here repeated):

a. The task of contractual construction involves ascertaining the meaning that a document would

convey to a reasonable person having all the background knowledge that would be reasonably

available to the contracting parties at the time of the contract.

b. This requires consideration of the language used in the contract, the surrounding circumstances

known to the parties, and the commercial purposes or objects sought to be secured by the contract.

c. Moreover the contract must be construed as a whole and (in the case of a commercial contract) so as

to avoid making commercial nonsense or working a commercial inconvenience.

d. Evidence of prior negotiations and relevant surrounding circumstances is admissible to the extent

that it establishes objective facts known to both parties and the subject matter of the contract.

1 SNA-1, page 800. 
2 [2020] NSWCA 349 at [35] & [36], Payne JA and Emmett AJA agreeing. 

https://jade.io/#correct-this-citation
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e. Such evidence can be used to assist in determining the natural meaning of words, but not to contradict

meaning.

f. Ambiguity is a conclusion to be reached after consideration of evidence of surrounding

circumstances rather than a precondition to the admissibility of evidence of surrounding

circumstances.

g. A court will be reluctant to accept a construction which would achieve an unreasonable result.

h. Where a commercial transaction is implemented by several contracts or documents, all of the

contracts or documents may be read together for the purpose of ascertaining their proper construction

and legal effect.

8. Also of particular assistance in this case are the observations of Santow J in Spunwill v BAB:3

a. The consequences of alternative interpretations are not immaterial, and where the meaning of

language in a contract is ambiguous, that interpretation will be preferred which avoids consequences

which are in the circumstances capricious, unreasonable, unjust or not consonant with business

efficacy.

b. Where a court can discern the intent of the parties from an examination of the document as a whole,

words may be supplied, omitted or corrected in the instrument, where it is clearly necessary in order

to avoid absurdity or inconsistency.

c. If, by any reasonable construction, the intention of the parties can clearly be arrived at from the

document itself, then the court will give effect to that intention even though this involves departing

from or qualifying particular words used. So the court will be prepared to restrict, transpose, modify,

supply or reject words or terms in the documents, provided the intention of the parties is plain in

spite of the words.

The Marlow Group’s construction is to be preferred  

9. There is both textual and contextual support for the conclusion that the Capital Gains Bonus Fee must

be calculated by reference both to the value of the land and the business – at least, where (as here) the

land and the business are sold together.

10. First, the clause allows for two possibilities: either the land is sold without the business, or it is sold

together with the business.  This second possibility is allowed for in the parentheses.  When the clause

is read as a whole and applied under that second possibility, the meaning that it conveys to a reasonable

person having all the background knowledge is palpably clear: the Net Sales Price means the sale price

of the Property and that of the Business, less deductions that apply to both.  The fact that the clause

carries on to allow for deductions, some of which only apply to the business, means that when the clause

is read as a whole, the “net sales price” of the land and the business is the product of the gross sale price

of both less identified deductions from both.  To read the clause otherwise would make commercial

nonsense, and cause commercial inconvenience.

3 (1994) 36 NSWLR 290 at 299-300 
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11. Second, each Management Agreement provided for the Marlow Group to manage the hotel.  The natural

inference is that the parties entered into the Management Agreements on the basis that the Marlow

Group’s efforts as hotel manager would increase the value of the business – as well as the land.  The

Capital Gains Bonus Fee was a performance incentive.  It would be contrary to the commercial purposes

and objects sought to be secured by the Management Agreements if the Capital Gains Bonus Fee

excluded the increase in the value of the business.  Yet that is the case that is (apparently) put against

the Liquidators’ and Marlow Group’s construction.

12. The inclusion of the increase in business value was plainly recorded in the Capital Gains Bonus Fee set

out in the original Management Agreement for the Rose & Crown between the operating entity (RC

One) and the Marlow Group in 2014.4  It defines the fee as being calculated as “15% of the net capital

gain arising on the disposal of the Hotel calculated assuming [RC One] is a company trading in its own

right”5.  “Hotel” is defined as “Rose and Crown Hotel Parramatta, Business, Land and Building

Improvements”.  The same approach was taken with the original Management Agreement for the

Corrimal Pub.6

13. Those original Management Agreements were replaced in 2019 with the current form of the

Management Agreements – in which the landowner became a party.  The management agreements

entered into by Pub Invest were not updated in this way, and the absence of the landowner as a party led

to the rejection of Pub Invest’s proofs of debt for its claimed Capital Gains Bonus Fee under those

agreements.7  The 2019 Management Agreements were replaced again in December 2021 following the

administration of the operating entities, although the Capital Gains Bonus Fee clause was not changed.

14. Third, the “starting point” for the calculation of the Capital Gains Bonus Fee is the “Purchase Price”.

That is recorded as a particular figure at Clause 3 of each Schedule 2.8  Tracking those amounts back to

the original purchase contracts, they represent the purchase price of the land and the business – not just

the land alone.  Again, it would be contrary to the commercial purposes and objects sought to be secured

by the Management Agreements if the “starting point” of the Capital Gains Bonus Fee was the purchase

price of the land and the business, but the “end point” (by which the capital gain is measured) was the

sale price of the land only.  Indeed, that would be nonsensical.

15. If the parties intended that the Capital Gains Bonus Fee was measured against the increase in the value

of the land only, it would have been a simple thing for the parties to have recorded the purchase price

of the land in clause 3 in each of the Schedule 2 definitions.  The fact that they did not lends weight to

the proposition that that is not what the parties had intended to achieve.

4 SNA-1, page 1. 
5 Schedule 3 of that agreement at SNA-1, page 21. 
6 SNA-1, page 298. 
7 AB-5, page 2. 
8 At SNA-1, pages 91 (Peak Invest), 389 (Five Islands) and 683 (Four by Four). 
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16. Fourth, taking the entirety of the clause into account, it seems clear that the meaning conveyed by the

words in the clause was that the Capital Gains Bonus Fee was to be measured by the increase in the

price of the land and the business.  The matters to be “netted off” included “any adjustments, taxes, fees,

legal costs and agents’ commissions payable by the Company and the Landowner in connection with

its sale or disposition of the Property and otherwise in connection with the operation of the

Business.”  (emphasis added).

17. The “Company” was the operating company, which owned the business but not the land.  If the “Net

Sales Price” does not include the price of the business, there would be no reason for it to be reduced by

matters relating to the business.

18. It is submitted that the natural meaning of the words used in the clause, when looked at as a whole, in

their commercial context and having regard to the commercial purpose of the Capital Gains Bonus Fee,

allow the conclusion that the Capital Gains Bonus Fee is to be calculated by reference to the sale price

of both the land and the business.

19. That some parts of the clause are less than expertly drafted does not detract from this.  In particular, that

the defined term “Property” in each Management Agreement refers only to the relevant land and is then

used as an integer of the calculation of the Capital Gains Bonus Fee, is not determinative.

20. It is well-settled that “[w]ords may generally be supplied, omitted or corrected, in an instrument, where

it is clearly necessary in order to avoid absurdity or inconsistency,”9 but in order for that principle to

apply, it must be “clear that something has gone wrong with the language … and it [is] clear what a

reasonable person would have understood the parties to mean”10.

21. Here, each of those preconditions is met.   To the extent that something has “gone wrong” with the

language of the clause, which might suggest that the Capital Gains Bonus Fee is to be limited only to

the sale price of the land, the agreements may be corrected to avoid absurdity.  An absurdity would

result if the Capital Gains Bonus Fee calculation included the purchase price of the business but excluded

it from the sale price.

22. For these reasons, the Marlow Group submits that the relief sought by the Liquidators at prayers 2, 3

and 3A of their amended interlocutory process is appropriate.  Marlow Group seeks to be heard on costs.

BF Katekar SC ML Rose 

New Chambers Nine Wentworth Chambers 

katekar@newchambers.com.au mrose@ninewentworth.com.au 

Ph 9151 2015  Ph 8815 9284  

5 September 2022 

9 Fitzgerald v Masters (1956) 95 CLR 420 at 426-7. 
10 Chartbrook Ltd v Persimmon Homes Limited [2009] AC 1101 at [25], recently referred to and quoted with approval 

by Edelman J in H. Lundbeck A/S v Sandoz Pty Ltd [2022] HCA 4 at [95] 
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Annexure A: summary table of agreements 

Hotel Rose & Crown Corrimal Pub North Nowra Tavern 

Address 11 Victoria Road, 

Parramatta 

268 Princes Highway, 

Corrimal 

82 Page Avenue, North 

Nowra 

Landowner Peak Invest Pty Ltd Five Islands Pty Ltd Four by Four 

Investments Pty Ltd 

Trust Deed Peak Unit Trust Deed 

dated 13 August 2014 

Five Islands Investment 

Trust Deed dated 20 

April 2016 

Four by Four 

Investments Trust Deed 

dated 20 May 2020 

Operating entity RC One Pty Ltd Corrimal Pub Pty Ltd North Nowra Pub Pty 

Ltd 

Marlow Mmt 

Agreements 

2014 

9 Jan 2019 

28 Dec 2021 

11 Jul 2016 

1 Jul 2019 

28 Dec 2021 

17 July 2020 

28 Dec 2021 

PubInvest Mmmt 

Agreement 

27 March 2018 27 March 2018 28 June 2020 

Purchase Contract date 14 August 2014 21 April 2016 1 July 2020 

Purchase Price Cl 44 sale of land 

contract, cl 51 sale of 

business contract: 

$13.1 million 

Liq: $13,719,854 

Plant: $300,000 

Liquor Licence: $2.1 

million 

Business: $1 million 

Property: $6.1 million 

Total: $9.5 million 

Liq: $10,356,738 

$12 million 

Liq: $12,400,000 

Capital Expenditure $1,680,489 $2,301,593 $692,575 

Date of Sale (exchange) 6 March 2022 6 March 2022 13 April 2022 

Sale Price $42,000,000 $32,500,000 $23,175,000 

Land attribution $17,000,000 $22,500,000 $15,500,000 

Business attribution $25,000,000 $10,000,000 $7,700,000 

Capital Gains Bonus 

Fee 

$3,900,658 $2,921,247 $1,471,823 

Surplus for 

distribution 

($1,938,942) $10,997,190 $5,693,982 
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Form 43
UCPR 36.11 D0001M3Z3C

Issued: 9 September 2022 8:53 AM

JUDGMENT/ORDER

COURT DETAILS
Court Supreme Court of NSW
Division Equity
List Corporations List
Registry Supreme Court Sydney
Case number 2021/00348287

TITLE OF PROCEEDINGS
First Plaintiff J Hayes & A McCabe in their capacity as joint & several

Administrators of Peak Invest Pty Ltd (admin apptd), Five islands
Invest (admin apptd), Surry Hills Pub Invest & Four by Four
Investments

Second Plaintiff Peak Invest Pty Ltd (administrators appointed)
Number of plaintiffs 5

Corporation subject of the
proceeding

J Hayes & A McCabe in their capacity as joint & several
Administrators of Peak Invest Pty Ltd (admin apptd), Five islands
Invest (admin apptd), Surry Hills Pub Invest & Four by Four
Investments
Refer to Party Details at rear for full list of parties

DATE OF JUDGMENT/ORDER
Date made or given 9 September 2022
Date entered 9 September 2022

TERMS OF JUDGMENT/ORDER
This matter is listed for Directions on 26 September 2022 9:00 AM before the Supreme Court - Civil
at Supreme Court Sydney.
Estimated duration: 5 Minutes

Her Honour, Williams J, makes the following orders:

1. Grant leave to Applicant to file in Court the Further Amended Interlocutory Process dated 8
September 2022.

2. Order in terms of prayer 1 of the Further Amended Interlocutory Process:

“Order that:
a. Batiha Pty Ltd be added as the First Defendant;
b. Blue Onion Capital Pty Ltd be added as the Second Defendant;
c. Strong Run Pty Ltd be added as the Third Defendant;
d. Clear Run Investments Pty Limited be added as the Fourth Defendant;
e. J & P Marlow No. 2 Pty Ltd be added as the Fifth Defendant; and
f. Blue Marlin Enterprises Pty Ltd be added as the Sixth Defendant.”

3. Subject to orders 4 to 5 below, order in terms of prayer 2 of the Further Amended Interlocutory

Annexure DD
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Process:

“Order that, pursuant to rule 7.6(2)(c) of the Uniform Civil Procedure Rules 2005 (NSW), Batiha Pty
Ltd be appointed to represent the class of unitholders of each of the:
(a) Peak Unit Trust created by Trust Deed dated 13 August 2014;
(b) Five Islands Investment Unit Trust created by Trust Deed dated 20 April 2016;
(c) Surry Hills Pub Unit Trust created by Trust Deed dated 15 April 2017; and
(d) Four By Four Investments Trust created by Trust Deed dated 20 May 2020.”

4. Direct the Applicants to notify the Unit Holders of the Peak Unit Trust, being the Five Island Unit
Trust; the Surry Hills Unit Trust; and the Four by Four Investment Trust of these orders and to
provide those Unit Holders access to the Further Amended Interlocutory Process, all parties’ written
submissions in relation to the Further Amended Interlocutory Process, all evidence heard today and
a transcript of today’s hearing by 4pm on 9 September 2022.

5. Reserve to any Unit Holder leave to apply to set aside the order made in terms of prayer 2 in the
Further Amended Interlocutory Process insofar as it affects them and / or to seek leave under r 2.13
of the Supreme Court (Corporations) Rules 1999 (NSW) to be heard in relation to prayers 3, 3A and
3B of the Further Amended Interlocutory Process, any such application to be filed and served by
5pm on 23 September 2022.

6. List the proceedings for directions before Justice Williams at 9 am on 26 September 2022.

7. Leave be granted to the Applicants to file in Court the Second Further Amended Interlocutory
Process dated 8 September 2022.

8. Orders 3, 4 and 5 made by Williams J be vacated.

9. Pursuant to rule 7.6(2)(c) of the Uniform Civil Procedure Rules 2005 (NSW), Batiha Pty Ltd be
appointed to represent the unsecured creditors of Peak Invest Pty Ltd (in liquidation) and the class
of unitholders of each of the:
a. Peak Unit Trust created by Trust Deed dated 13 August 2014;
b. Five Islands Investment Unit Trust created by Trust Deed dated 20 April 2016;
c. Surry Hills Pub Unit Trust created by Trust Deed dated 15 April 2017; and
d. Four By Four Investments Trust created by Trust Deed dated 20 May 2020,
(together, the Represented Persons).

10. The Applicants, by 5pm on 9 September 2022, notify each of the Represented Persons of:
a. the orders made in Court on 8 September 2022;
b. the Further Amended Interlocutory Process;
c. the Second Further Amended Interlocutory Process;
d. all parties’ written submissions;
e. all evidence read or tendered; and
f. the transcript of the hearing on 8 September 2022.

11. Liberty be granted to any of the Represented Persons to apply:
a. to set aside order 9 above; or
b. to be heard in relation to prayers 3, 3A, 3B and 3C of the Second Further Amended Interlocutory
Process dated 8 September 2022,
such application to be made by Interlocutory Process to be filed by 4pm on 23 September 2022.
c. [not used]

12. [not used]

13. Leave be granted to the Applicants and the Defendants to re-open to lead evidence of the
contract(s) for sale of the Crown Hotel by Surry Hills Pub Invest Pty Ltd (in liquidation) and Surry Hill
Pub Pty Ltd (subject to deed of company arrangement), such leave to be exercised at the directions
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hearing on 26 September 2022 before Williams J.

14. In relation to the documents behind tabs 84, 85, 90 and 94 of exhibit 1, note the undertaking
given by the 5th and 6th Defendants to forward to the Chief Commissioner of State Revenue the
name of the person liable to pay duty on those instruments under the Duties Act 1997 (NSW)
together with a copy of each of those instruments.

15. Order that the claims in prayers 12 – 14C of the Second Further Amended Interlocutory Process
be determined separately from and after the determination of the other claims in that Interlocutory
Process.

SEAL AND SIGNATURE

Signature Justice Williams
Capacity Judge
Date 9 September 2022
If this document was issued by means of the Electronic Case Management System (ECM), pursuant to Part 3 of the
Uniform Civil Procedure Rules (UCPR), this document has taken to have been signed if the person’s name is printed
where his or her signature would otherwise appear.

PARTY DETAILS
Fourth Application under Corporation Law

Applicant(s)
First Applicant J Hayes & A McCabe in their capacity as joint &

several Administrators of Peak Invest Pty Ltd (admin
apptd), Five islands Invest (admin apptd), Surry Hills
Pub Invest & Four by Four Investments

Second Applicant Peak Invest Pty Ltd (administrators appointed)
Third Applicant Five Islands Invest Pty Ltd (administrators appointed)
Fourth Applicant Surry Hills Pub Invest Pty Ltd (administrators

appointed)
Fifth Applicant Four by Four Investments Pty Ltd (administrators

appointed)

(s)
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Form 3 
IN THE SUPREME COURT OF NEW SOUTH WALES   No     348287 of 2021 

DIVISION: EQUITY 
REGISTRY: SYDNEY 
CORPORATIONS LIST  
IN THE MATTER OF PEAK INVEST PTY LTD (IN LIQUIDATION) ACN 601 201 183, FIVE 
ISLANDS INVEST PTY LTD (IN LIQUIDATION) ACN 611 874 410, SURRY HILLS PUB 
INVEST PTY LTD (IN LIQUIDATION) ACN 616 890 432 AND FOUR BY FOUR 
INVESTMENTS PTY LTD (IN LIQUIDATION) ACN 641 104 761 

JOSEPH HAYES AND ANDREW MCCABE IN THEIR CAPACITY AS JOINT AND 
SEVERAL LIQUIDATORS OF PEAK INVEST PTY LTD (IN LIQUIDATION) ACN 601 201 

183, FIVE ISLANDS INVEST PTY LTD (IN LIQUIDATION) ACN 611 874 410, SURRY 
HILLS PUB INVEST PTY LTD (IN LIQUIDATION) ACN 616 890 432 AND FOUR BY FOUR 

INVESTMENTS PTY LTD (IN LIQUIDATION) ACN 641 104 761 
First Plaintiffs / First Applicants 

PEAK INVEST PTY LTD (IN LIQUIDATION) ACN 601 201 183 
Second Plaintiff / Second Applicant 

FIVE ISLANDS INVEST PTY LTD (IN LIQUIDATION) ACN 611 874 410 
Third Plaintiff / Third Applicant 

SURRY HILLS PUB INVEST PTY LTD (IN LIQUIDATION) ACN 616 890 432 
Fourth Plaintiff / Fourth Applicant 

FOUR BY FOUR INVESTMENTS PTY LTD (IN LIQUIDATION) ACN 641 104 761 
Fifth Plaintiff / Fifth Applicant 

FURTHER AMENDED INTERLOCUTORY PROCESS 
(Amended pursuant to orders made by   Justice 
Hammerschlag on 15 August 2022) 

Annexure E
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A. DETAILS OF INTERLOCUTORY APPLICATION

This interlocutory application is made under section 90-15 of the Insolvency Practice 

Schedule (Corporations), being Schedule 2 to the Corporations Act 2001 (Cth) and the 

inherent jurisdiction of the Court inter alia for: 

(a) directions as to the manner of distribution of the property, assets and undertaking of

certain trusts, the respective trustees of which are each a company under liquidation;

and

(b) approval of the remuneration of the First Applicants in their capacity as administrators

of the Second to Fifth Applicants, liquidators of the Second to Fifth Applicants, and

receivers and managers of the property, assets and undertaking of certain trusts, the

respective trustees of which are the Second to Fifth Applicants.

On the facts stated in the supporting affidavit of Andrew McCabe sworn on 23 June 2022 

(Third McCabe Affidavit) and 12 August 2022 (Fourth Affidavit), the Applicants seek the 

following interlocutory relief: 

Confidentiality 

1. An order pursuant to the Court Suppression and Non-publication Orders Act 2010

(NSW)  that, on the ground that the order is necessary to prevent prejudice to the

proper administration of justice, the bundle of documents marked “Confidential Exhibit

AB-4” to the McCabe Third Affidavit be suppressed and not be provided or disclosed to

any person other than the Applicants and their legal advisers or the Court until further

order of the Court or the completion of the winding up of both Surry Hills Pub Invest

Pty Ltd (In Liquidation) and Four By Four Investments Pty Ltd (In Liquidation).

1. An order that:

(a) Batiha Pty Ltd be added as the First Defendant;

(b) Blue Onion Capital Pty Ltd be added as the Second Defendant;

(c) Strong Run Pty Ltd be added as the Third Defendant;

(d) Clear Run Investments Pty Limited be added as the Fourth Defendant;
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(e) J & P Marlow No. 2 Pty Ltd be added as the Fifth Defendant; and

(f) Blue Marlin Enterprises Pty Ltd be added as the Sixth Defendant.

Declarations Directions as to the admission of the Marlow Group Claim in the 
windings up of Peak Invest, and Five Islands and Four by Four 

2. A direction pursuant to section 90-15 of the Insolvency Practice Schedule

(Corporations) (IPS), being Schedule 2 to the Corporations Act 2001 (Cth) (Act) that

Messrs McCabe and Hayes, in their capacity as the liquidators of Peak Invest Pty Ltd

(in Liquidation) (Peak Invest), are justified in admitting the Marlow Group Claim (as

that term is defined in the Third McCabe Affidavit) in the total sum of $3,900,658.22 in

the winding up of Peak Invest. An order that, pursuant to rule 7.6(2)(c) of the Uniform

Civil Procedure Rules 2005 (NSW), Batiha Pty Ltd be appointed to represent the class

of unitholders of each of the:

(a) Peak Unit Trust created by Trust Deed dated 13 August 2014;

(b)  Five Islands Investment Unit Trust created by Trust Deed dated 20 April

2016; 

(c) Surry Hills Pub Unit Trust created by Trust Deed dated 15 April 2017; and

(d) Four By Four Investments Trust created by Trust Deed dated 20 May 2020.

3. A direction pursuant to section 90-15 of the IPS that Messrs McCabe and Hayes, in

their capacity as the liquidators of Five Islands Pty Ltd (in Liquidation) (Five Islands),

are justified in admitting the Marlow Group Claim (as that term is defined in the

McCabe Affidavit) in the total sum of $2,921,247.30 in the winding up of Five Islands A

declaration that, on the proper construction of the Hotel Management Agreements

dated 9 January 2019 and 28 December 2021, the capital gains bonus fee in Item 3 of

Schedule 2 is to be calculated on the total sale price in the contract for sale dated 6

March 2022 (after settlement adjustments), such that Peak Invest Pty Ltd (in

liquidation) (Peak Invest) is liable to pay:

(a) J & P Marlow No. 2 Pty Ltd the sum of $3,250,548; and

(b) Blue Marlin Enterprises Pty Ltd the sum of $650,110.

3A. A declaration that, on the proper construction of the Hotel Management Agreements 

dated 9 January 2019 and 28 December 2021, the capital gains bonus fee in Item 3 of 
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Schedule 2 is to be calculated on the total sale price in the contract for sale dated 6 

March 2022 (after settlement adjustments), such that Five Islands Pty Ltd (in 

Liquidation) (Five Islands) is liable to pay: 

(a) J & P Marlow No. 2 Pty Ltd the sum of $2,434,373; and

(b) Blue Marlin Enterprises Pty Ltd the sum of $486,874.

3B. A declaration that, on the proper construction of the Hotel Management Agreements 

dated 17 July 2020 and 28 December 2021, the capital gains bonus fee in Item 3 of 

Schedule 2 is to be calculated on the total sale price in the contract for sale dated 13 

April 2022 (after settlement adjustments), such that Four by Four Investments Pty Ltd 

(in Liquidation) (Four by Four) is liable to pay: 

(a) J & P Marlow No. 2 Pty Ltd the sum of $1,226,519; and

(b) Blue Marlin Enterprises Pty Ltd the sum of $245,304.

3A. A direction pursuant to section 90-15 of the IPS that Messrs McCabe and Hayes, in 

their capacity as the liquidators of Four by Four Investments Pty Ltd (in Liquidation) 

(Four by Four), are justified in admitting the Marlow Group Claim (as that term is 

defined in the August McCabe Affidavit) in the total sum of $1,471,823 in the winding 

up of Four by Four.   

Approval of remuneration 

4. The remuneration of Messrs McCabe and Hayes in their capacity as the receivers and

managers (Receivers) of the property, assets and undertaking of the Peak Unit Trust

ABN 92 945 532 916 (Peak Unit Trust) and as administrators and liquidators of Peak

Invest, be fixed in the sum of:

(a)  $188,839.50 $288,297.50 (exclusive of GST) for acting as Receivers of the

property, assets and undertaking of the Peak Unit Trust for the period from 22

December 2021 24 November 2021 to 5 June 2022; (the Peak Invest
Remuneration). 

(b) $53,731.50 (exclusive of GST) for acting as administrators of Peak Invest for

the period from 24 November 2021 to 31 December 2021;

(c) $45,726.50 (exclusive of GST) for acting as liquidators of Peak Invest for the

period from 31 December 2021 to 5 June 2022;
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(the Peak Invest Remuneration). 

5. The costs, expenses and the Peak Invest Remuneration of Messrs McCabe and

Hayes, in their capacity as Receivers of the property, assets and undertaking of the

Peak Unit Trust and as administrators and liquidators of Peak Invest, be paid from the

assets of the Peak Unit Trust.

6. The remuneration of Messrs McCabe and Hayes in their capacity as the Receivers of

the property, assets and undertaking of the Five Islands Investment Unit Trust ABN 44

634 048 372 (Five Islands Investment Unit Trust) and as administrators and

liquidators of Five Islands, be fixed in the sum of:

(a) $170,780.00 $261,406.00 (exclusive of GST) for acting as Receivers of the

property, assets and undertaking of the Five Islands Investment Unit Trust for

the period from 22 December 2021 24 November 2021 to 5 June 2022; (the

Five Islands Remuneration).

(b) $51,532.00 (exclusive of GST) for acting as administrators of Five Islands for

the period from 24 November 2021 to 31 December 2021;

(c) $39,094.00 (exclusive of GST) for acting as liquidators of Five Islands for the

period from 31 December 2021 to 5 June 2022;

(the Five Islands Remuneration). 

7. The costs, expenses and the Five Islands Remuneration of Messrs McCabe and

Hayes, in their capacity as Receivers of the property, assets and undertaking of the

Five Islands Unit Trust and as administrators and liquidators of Five Islands, be paid

from the assets of the Five Islands Unit Trust.

8. The remuneration of Messrs McCabe and Hayes in their capacity as the Receivers of

the property, assets and undertaking of the Surry Hills Pub Unit Trust ABN 83 113 776

205 (Surry Hills Pub Unit Trust) and as administrators and liquidators of Surry Hills

Pub Invest Pty Ltd (in Liquidation) (Surry Hills), be fixed in the sum of:

(a) $140,175.50 $221,342.50 (exclusive of GST) for acting as the Receivers of

the property, assets and undertaking of the Surry Hills Pub Unit Trust for the

period from 22 December 2021 24 November 2021 to 5 June 2022; (the

Surry Hills Remuneration).
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(b) $50,576.50 (exclusive of GST) for acting as administrators of Surry Hills for

the period from 24 November 2021 to 31 December 2021;

(c) $30,590.50 (exclusive of GST) for acting as liquidators of Surry Hills for the

period from 31 December 2021 to 5 June 2022;

(the Surry Hills Remuneration). 

9. The costs, expenses and the Surry Hills Remuneration of Messrs McCabe and Hayes,

in their capacity as Receivers of the property, assets and undertaking of the Surry Hills

Pub Unit Trust and as administrators and liquidators of Surry Hills, be paid from the

assets of the Surry Hills Pub Unit Trust.

10. The remuneration of Messrs McCabe and Hayes in their capacity as the Receivers of

the property, assets and undertaking of the Four by Four Investments Trust ABN 72

841 060 592 (Four by Four Investments Trust) and as administrators and liquidators

of Four Bby Four Investments Pty Ltd (in Liquidation) (Four by Four), be fixed in the

sum of:

(a) $142,306.50 $222,876.50(exclusive of GST) for acting as the Receivers of

the property, assets and undertaking of the Four by Four Investments Trust

for the period from 22 December 2021 24 November 2021 to 5 June

2022;(the Four by Four Remuneration).

(b) $51,045.50 (exclusive of GST) for acting as administrators of Four by Four for

the period from 24 November 2021 to 31 December 2021;

(c) $29,524.50 (exclusive of GST) for acting as liquidators of Four by Four for the

period from 31 December 2021 to 5 June 2022;

(the Four by Four Remuneration). 

11. The costs, expenses and the Four by Four Remuneration of Messrs McCabe and

Hayes, in their capacity as Receivers of the property, assets and undertaking of the

Four by Four Investments Trust and as administrators and liquidators of Four by Four,

be paid from the assets of the Four by Four Investments Trust.

Dispensation of further advertising of intention to declare a dividend 

12. An order pursuant to section 90-15 of the IPS that, in relation to each of Peak Invest,

and Five Islands and Four by Four:
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(a) to the extent necessary, regulation 5.6.65(1) of the Corporations Regulations

2001 (Cth) is to operate as if the notice of the liquidators’ intention to declare a

dividend may be given not more than nine (9) six (6) months before the intended

date; and

(b) the requirements of regulation 5.6.69 of the Corporations Regulations 2001 (Cth)

be dispensed with.

Directions as to the distribution of the net assets of the Companies as trustee of the 
respective Trusts 

12A. A direction that the Receivers set aside and not presently distribute from the assets of 

the Peak Unit Trust the amount of $4,392,021.90, on account of the amount claimed 

by Pub Invest Pty Ltd (Pub Invest) in the winding up of Peak Invest (including as set 

out in the application filed by Pub Invest on 8 July 2022 in these proceedings (Appeal 
Application) (including the estimated costs and expenses and remuneration of the 

First and Second Plaintiffs (which may include a liability for any costs ordered to be 

paid by them to Pub Invest) with respect to the Appeal Application)), until the earlier of: 

(a) the final determination of the Appeal Application; or

(b) further order or direction of the Court.

13. A direction that the Receivers pay, from the remaining assets of the Peak Unit Trust

(after the Receivers set aside the amount in order 12A above and after payment of

their costs, expenses and the Peak Invest Remuneration including the costs of this

application):

(a) first, amounts to the admitted priority creditors of Peak Invest in accordance with

the priority regime established by sections 556 and 560 of the Act;

(b) second, amounts to the admitted non-priority creditors of Peak Invest on a pari

passu basis in accordance with the regime established by section 555 of the Act;

and

(c) third, the balance to the unitholders of the Peak Unit Trust in proportion to their

respective unitholding.
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13A. A direction that the amount of $4,392,021.90 set aside in accordance with order 12A 

(less the costs and expenses and remuneration of the First and Second Plaintiffs) be 

distributed by the Receivers in accordance with: 

(a) any orders of the Court made at the final determination of the Appeal Application;

or 

(b) otherwise in the manner set out in order 13 above.

13B.  A direction that the Receivers set aside and not presently distribute from the assets of 

the Five Islands Investment Unit Trust the amount of $3,471,488.00, on account of the 

amount claimed by Pub Invest in the winding up of Five Islands (including as set out in 

the Appeal Application (including the estimated costs and expenses and remuneration 

of the First and Third Plaintiffs (which may include a liability for any costs ordered to be 

paid by them to Pub Invest) with respect to the Appeal Application)), until the earlier of: 

(a) the final determination of the Appeal Application; or

(b) further order or direction of the Court.

14. A direction that the Receivers pay, from the remaining assets of the Five Islands

Investment Unit Trust (after the Receivers set aside the amount in order 13B above

and after payment of their costs, expenses and the Five Islands Remuneration

including the costs of this application):

(a) first, amounts to the admitted priority creditors of Five Islands in accordance with

the priority regime established by sections 556 and 560 of the Act;

(b) second, amounts to the admitted non-priority creditors of Five Islands on a pari

passu basis in accordance with the regime established by section 555 of the Act;

and

(c) third, the balance to the unitholders of the Five Islands Investment Unit Trust in

proportion to their respective unitholding.

14A. A direction that the amount of $3,471,488.00 set aside in accordance with order 13B 

(less the costs and expenses and remuneration of the First and Third Plaintiffs) be 

distributed by the Receivers in accordance with: 

(a) any orders of the Court made at the final determination of the Appeal Application;

or 
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(b) otherwise in the manner set out in order 14 above.

14B. A direction that the Receivers set aside and not presently distribute from the assets of 

the Four by Four Investments Unit Trust the amount of $1,525,822.55, on account of 

the amount claimed by Pub Invest in the winding up of Four by Four (including as set 

out in the Appeal Application (including the estimated costs and expenses and 

remuneration of the First and Fifth Plaintiffs (which may include a liability for any costs 

ordered to be paid by them to Pub Invest) with respect to the Appeal Application)), until 

the earlier of: 

(a) the final determination of the Appeal Application; or

(b) further order or direction of the Court.

14C. A direction that the Receivers pay, from the remaining assets of the Four by Four 

Investments Trust (after the Receivers set aside the amount in order 14B above and 

after payment of their costs, expenses and the Four by Four Remuneration including 

the costs of this application): 

(a) first, amounts to the admitted priority creditors of Four by Four in accordance

with the priority regime established by sections 556 and 560 of the Act;

(b) second, amounts to the admitted non-priority creditors of Four by Four on a pari

passu basis in accordance with the regime established by section 555 of the Act;

and

(c) third, the balance to the unitholders of the Four by Four in proportion to their

respective unitholding.

14D. A direction that the amount of $1,525,822.55 set aside in accordance with order 14B 

(less the costs and expenses and remuneration of the First and Fifth Plaintiffs) be 

distributed by the Receivers in accordance with: 

(a) any orders of the Court made at the final determination of the Appeal Application;

or 

(b) otherwise in the manner set out in order 14C above.
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Discharge and release of the Receivers 

15. A direction that by a date not less than eight weeks after the date of these orders,

Messrs McCabe and Hayes file with the Court their final account as:

(a) Receivers of the property, assets and undertaking of the Peak Unit Trust; and

(b) Receivers of the property, assets and undertaking of the Five Islands Investment

Unit Trust; and

(c) Receivers of the property, assets and undertaking of the Four by Four

Investments Unit Trust.

16. An order that upon the filing of the final account in accordance with paragraph 15

above, Messrs McCabe and Hayes:

(a) be discharged as:

(i) Receivers of the property, assets and undertaking of the Peak Unit Trust;

and

(ii) Receivers of the property, assets and undertaking of the Five Islands

Investment Unit Trust; and

(iii) Receivers of the property, assets and undertaking of the Four by Four

Investments Unit Trust.

(b) together with their employees and agents, be released from any liability

whatsoever and however arising out of or in connection with their appointment

as:

(i) Receivers of the property, assets and undertaking of the Peak Unit Trust;

and

(ii) Receivers of the property, assets and undertaking of the Five Islands

Investment Unit Trust; and

(iii) Receivers of the property, assets and undertaking of the Four by Four

Investments Unit Trust.
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Other orders 

17. An order that liberty be granted to any person who claims to have an interest in the

relief sought, to apply to the Court to vary or set aside these orders on three days’

notice to the Applicants and the Corporations’ List Judge, such application to be made

by no later than three weeks from the date of these orders.

18. An order that the costs of this application be costs in the liquidation of each of Peak

Invest, and Five Islands, and Four by Four and be paid equally from the assets of the

Peak Unit Trust, and the Five Islands Investment Unit Trust, and the Four by Four

Investments Unit Trust.

19. Such further or other orders as the Court deems appropriate.

Date: 23 June 18 August 8 September 2022 

………………………………… 
Signature of Danielle Funston (Maddocks), by her 

employed solicitor Andrew Ng 
Applicants’ legal practitioner 

This application will be heard by the Supreme Court of New South Wales on 
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B. NOTICE TO RESPONDENT(S) (IF ANY)

N/A 

C. FILING

This interlocutory process is filed by Danielle Funston for the applicants. 

……………………. 

D. SERVICE

The plaintiff’s address for service is c/- Maddocks Lawyers, Level 27, Angel Place, 

123 Pitt Street, Sydney, NSW, 2000. 

It is intended to serve a copy of this originating further amended interlocutory 

process on each defendant and on any person listed below: 

1. Australian Securities and Investments Commission

2. The known creditors of each of the second, third, fourth and fifth Plaintiffs,

being Peak Invest Pty Ltd (in Liquidation) (Receivers and Managers

Appointed), Five Islands Invest Pty Ltd (in Liquidation) (Receivers and

Managers Appointed), Surry Hills Pub Invest Pty Ltd (in Liquidation)

(Receivers and Managers Appointed) and Four By Four Investments Pty Ltd

(in Liquidation) (Receivers and Managers Appointed)

3. The Unitholders of each of the Peak Unit Trust, the Five Islands Investment

Unit Trust, the Surry Hills Pub Unit Trust and the Four By Four Investments

Trust

4. the Deed Administrators of RC One Pty Ltd (subject to Deed of Company

Arrangement), Corrimal Pub Pty Ltd (subject to Deed of Company

Arrangement), Surry Hills Pub Pty Ltd (subject to Deed of Company

Arrangement) and North Nowra Pub Trading Pty Ltd (subject to Deed of

Company Arrangement).



Form 3 

IN THE SUPREME COURT OF NEW SOUTH WALES 

DIVISION: EQUITY 
REGISTRY: SYDNEY 
CORPORATIONS LIST 

No 348287 of 2021 

IN THE MATTER OF PEAK INVEST PTY LTD (IN LIQUIDATION) ACN 601 201 183, FIVE 
ISLANDS INVEST PTY LTD (IN LIQUIDATION) ACN 611 874 410, SURRY HILLS PUB 
INVEST PTY LTD (IN LIQUIDATION) ACN 616 890 432 AND FOUR BY FOUR 
INVESTMENTS PTY LTD (IN LIQUIDATION) ACN 641 104 761 

JOSEPH HAYES AND ANDREW MCCABE IN THEIR CAPACITY AS JOINT AND 
SEVERAL LIQUIDATORS OF PEAK INVEST PTY LTD (IN LIQUIDATION) ACN 601 201 

183, FIVE ISLANDS INVEST PTY LTD (IN LIQUIDATION) ACN 611 874 410, SURRY 
HILLS PUB INVEST PTY LTD (IN LIQUIDATION) ACN 616 890 432 AND FOUR BY FOUR 

INVESTMENTS PTY LTD (IN LIQUIDATION) ACN 641 104 761 

-First Plaintiffs/ First Applicants

PEAK INVEST PTY LTD (IN LIQUIDATION) ACN 601 201 183 

Second Plaintiff/ Second Applicant 

FIVE ISLANDS INVEST PTY LTD (IN LIQUIDATION) ACN 611 874 410 

Third Plaintiff/ Third Applicant 

SURRY HILLS PUB INVEST PTY LTD (IN LIQUIDATION) ACN 616 890 432 

Fourth Plaintiff/ Fourth Applicant 

FOUR BY FOUR INVESTMENTS PTY LTD (IN LIQUIDATION) ACN 641 104 761 

Fifth Plaintiff/ Fifth Applicant 

SECOND FURTHER AMENDED INTERLOCUTORY PROCESS 
(Amended pursuant to orders made by Williams J on 8 September 2022) 

Filed on behalf of Plaintiffs 

Prepared by Danielle Funston 
--------------------

Law firm Maddocks Law ers 
----��------------------

Te I 02 9291 6100 Fax 02 9221 0872 

Email danielle.funston@maddocks.com.au 
-----------------------

Address for service Maddocks Lawyers, Level 27, Angel Place, 123 Pitt Street, Sydney, NSW, 
2000 
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Annexure F
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