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Five Islands Invest Pty Ltd ACN 611 874 410 ATF Five Islands Investment Unit Trust  

Surry Hills Pub Invest Pty Ltd ACN 616 890 432 ATF Surry Hills Pub Unit Trust  
Four By Four Investments Pty Ltd ACN 641 104 761 ATF Four By Four Investments Trust 

(All In Liquidation) (together “the Companies” or “Trustee Entities”) 

Circular to Creditors and Unitholders 

9 September 2022 

We refer to our appointment as Receivers and Managers of the assets and undertakings of the above 
Trusts (Trust Assets) on 22 December 2021 and our appointment as Liquidators of the Companies 
on 31 December 2021 (Receivers or Liquidators).  

This update should be read in conjunction with previous Circulars to Creditors and Unitholders in 
relation to our Interlocutory Process for directions filed on 23 June 2022 in the Supreme Court of NSW 
(Supreme Court of NSW proceedings no. 2021/00348287) (“Court Application” or “the 
Proceedings”).  

The purpose of this notice is to provide you with an update on the Liquidators’ Court Application to 
obtain directions regarding, among other things, the distribution of the Trust Assets to creditors and 
Unitholders and declarations regarding the claims lodged by J&P Marlow (No. 2) Pty Ltd and Blue 
Marlin Enterprises Pty Ltd (Marlow Group) in the liquidations of each of the Companies (Marlow 
Group Claims) and notice of the orders made by the Court in the Proceedings on 8 September 2022 
(discussed further below). 

1. Update on the Proceedings

On 1 September 2022, we filed a further affidavit in the Court Application containing our reply evidence
in accordance with the orders made by the Court on 15 August 2022 (Fifth Affidavit).  An email
containing a link to the Fifth Affidavit and the exhibit to the Fifth Affidavit was issued to Creditors and
Unitholders on 5 September 2022.  This remains available on our website, for Creditors and
Unitholders to view at their convenience, https://www.wexted.com/creditor/peak-invest-pty-ltd/
(WXA website)

The Fifth Affidavit set out, among other things, further evidence regarding the Marlow Group Claims
and the outcome of the Liquidators’ investigations regarding the unitholders of each of the Trusts.

On 5 September 2022 and 7 September 2022, written outlines of submissions were submitted by the
following parties in in relation to the Court Application:

• The Liquidators – written outline of submissions dated 5 September 2022 and 7 September
2022, both of which are attached at Annexure A;

• Batiha Pty Ltd,  Blue Onion Capital Pty Ltd, Strong Run Pty Ltd and Clear Run Investments
Pty Limited (represented by Hegarty Legal) who essentially oppose the admission of the
Marlow Group Claims - written outline of submissions dated  5 September 2022, a copy of
which is attached at Annexure B; and

• The Marlow Group  - written outline of submissions dated 5 September 2022, a copy of which
is attached at Annexure C.

As set out in our Circulars to Creditors and Unitholders dated 16 August 2022, the Court Application 
was listed for hearing before Justice Williams of the Supreme Court of NSW on 8 September 2022. 

At the hearing of the Proceedings on 8 September 2022, the following parties appeared: 

• Counsel, Daniel Krochmalik on behalf of the Liquidators and the Companies;
• Counsel, David Weinburger on behalf of Batiha Pty Ltd, Blue Onion Capital Pty Ltd, Strong
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Run Pty Ltd and Clear Run Investments Pty Ltd; and 
• Senior Counsel, Ben Katekar and Counsel, Michael Rose on behalf of the Marlow Group.

The Liquidators’ Court Application was part heard by Her Honour Justice Williams on 8 September 
2022 with her Honour making, among other orders, the following orders: 

Order 1. Grant leave to Applicant to file in Court the Further Amended Interlocutory Process 
dated 8 September 2022. 

Order 2. Order in terms of prayer 1 of the Further Amended Interlocutory Process: 

“Order that: 

a. Batiha Pty Ltd be added as the First Defendant;

b. Blue Onion Capital Pty Ltd be added as the Second Defendant;

c. Strong Run Pty Ltd be added as the Third Defendant;

d. Clear Run Investments Pty Limited be added as the Fourth Defendant;

e. J & P Marlow No. 2 Pty Ltd be added as the Fifth Defendant; and

f. Blue Marlin Enterprises Pty Ltd be added as the Sixth Defendant.”

Order 6. List the proceedings for directions before Justice Williams at 9.00 am on 
26 September 2022. 

Order 7. Leave be granted to the Applicants to file in Court the Second Further Amended 
Interlocutory Process dated 8 September 2022. 

Order 9. Pursuant to rule 7.6(2)(c) of the Uniform Civil Procedure Rules 2005 (NSW), 
Batiha Pty Ltd be appointed to represent the unsecured creditors of Peak Invest Pty 
Ltd (in liquidation) and the class of unitholders of each of the: 

a. Peak Unit Trust created by Trust Deed dated 13 August 2014;

b. Five Islands Investment Unit Trust created by Trust Deed dated 20 April 2016;

c. Surry Hills Pub Unit Trust created by Trust Deed dated 15 April 2017; and

d. Four By Four Investments Trust created by Trust Deed dated 20 May 2020,

(together, the Represented Persons).

Order 10. The Applicants, by 5.00pm on 9 September 2022, notify each of the Represented 
Persons of: 

a. the orders made in Court on 8 September 2022;

b. the Further Amended Interlocutory Process;

c. the Second Further Amended Interlocutory Process;

d. all parties’ written submissions;

e. all evidence read or tendered; and

f. the transcript of the hearing on 8 September 2022.
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Order 11. Liberty be granted to any of the Represented Persons to apply: 

a. to set aside order 9 above; or

b. to be heard in relation to prayers 3, 3A, 3B and 3C of the Second Further
Amended Interlocutory Process dated 8 September 2022,

such application to be made by Interlocutory Process to be filed by 4pm on 
23 September 2022. 

A copy of the complete orders made by the Court on 8 September 2022 in relation to the Court 
Application (8 September Orders) are attached at Annexure D and is also available on the WXA 
website. 

A copy of the Further Amended Interlocutory Process is attached at Annexure E.  A copy of the 
Second Further Amended Interlocutory Process is attached at Annexure F. 

As at the time of the issuing of this circular, the transcript of the hearing of the Proceedings on 
8 September 2022 was not available from the Court.  We will provide the transcript to all creditors and 
unitholders separately once it is available from the Court. 

2. Rights of Stakeholders

As the declarations sought in relation to the Marlow Group Claims (which are set out paragraphs 3,
3A, 3B and 3C of the Second Further Amended Interlocutory Process) (Declarations))  will impact on
the return to creditors of Peak Invest and the return to all Unitholders of the Trusts (together
“Stakeholders”) the Court wishes to be satisfied that all Stakeholders have been given the
opportunity to be heard in the Proceedings in relation to the Declarations, or alternatively, to be
represented by Batiha Pty Ltd in the Proceedings (in accordance with order 9 of the 8 September
Orders (Representative Order)) and be bound by any declaration made by the Court in the Court
Application.

In light of the 8 September 2022 Orders, each of the Stakeholders have the following options in relation
to the Declarations being sought by the Liquidators:

1. Remain in the class of Represented Persons represented by Batiha Pty Ltd in relation to the
Liquidators’ Court Application (as per the Representative Order).  If a Stakeholder chooses to
remain in the class of Represented Persons, that Stakeholder’s rights will be affected insofar
as it will be bound by any decision of the Court in relation to the Declarations regarding the
Marlow Group Claim, however, no orders will be sought against any Stakeholders.  If a
Stakeholder wishes to remain in the class of Represented Persons represented by Batiha Pty
Ltd, then no further action is required; or

2. Apply to set aside the Representative Order, as against that individual Stakeholder, and / or
be heard in relation to the proposed Declarations.  If a Stakeholder wishes to apply to have
the Representative Order set aside and/or be heard in relation to the proposed Declarations,
any application must be made by way of an Interlocutory Process filed by that Stakeholder in
the Proceedings by 4.00pm on 23 September 2022 (in accordance with order 11 of the
8 September 2022 Orders).

3. Additional information available to Unitholders

Further information on the Proceedings, including all evidence read and tendered at the hearing on
8 September 2022 is available on the WXA website at:
https://www.wexted.com/creditor/peak-invest-pty-ltd/.
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4. Timing of distributions

The matter has been relisted for directions at 9.00am, 26 September 2022.  An update on the timing
of distributions will be provided shortly after the next directions hearing.

In anticipation of directions being made with regards to the distribution of the Trust Assets to creditors
and Unitholders, we request that the parties please provide confirmation of details of their BSB and
Account numbers (by completing and returning the form below) to allow distributions by electronic
funds transfer in a timely manner on receipt of court directions to distribute the Trust Assets.

5. Contact

For further information on the administration or the above, please contact Angus Malouf of
Wexted Advisors at amalouf@wexted.com or on (02) 9210 1708.

Yours faithfully

Andrew McCabe  Joseph Hayes 
Liquidator Liquidator 
Receiver and Manager of Trust Assets Receiver and Manager of Trust Assets 

Creditor / Unitholder confirmation of EFT details for distribution 

1. Providing BSB and Account details for dividend / distribution purposes:

Bank  _________________________ 

Account Name  _________________________ 

BSB  _________________________ 

Account Number _________________________ 

2. Acknowledgement

I hereby confirm that I am the authorised representative of the Creditor / Unitholder.

Creditor / Unitholder _________________________ 

Authorised representative _________________________ 

Signed  _________________________ 

Date  _________________________ 

Please return completed forms to amalouf@wexted.com by 4pm Friday, 23 September 2022 
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In the matter of Peak Invest Pty Ltd (In Liquidation) & Ors 

Supreme Court of New South Wales Proceeding No. 2021/348286 

Applicants’ Outline of Submissions 
(Amended Interlocutory Process to be heard by Williams J on 8 September 2022) 

A. Overview

1. These are the outline of submissions of the Applicants on the Amended Interlocutory Process
(Application): Peak Invest Pty Ltd (in liquidation) (Peak Invest); Five Islands Invest Pty Ltd (in
liquidation) (Five Islands); Surry Hills Pub Invest Pty Ltd (in liquidation) (Surry Hills); Four By
Four Investments Pty Ltd (in liquidation) (Four by Four) (together, the Companies); and Joseph
Hayes and Andrew McCabe in their capacity as the joint and several liquidators of the Companies
(the Liquidators) and receivers and managers of the property, assets and undertaking of four unit
trusts of which each of the Companies are respectively a trustee (the Receivers) (together, Messrs
Hayes and McCabe).

2. Each of the Companies, in their capacity as trustee of the particular trusts (the Trusts), previously
owned a parcel of land on which a hotel (together, the Hotels) was operated (although the
Companies were not the operating entities of the Hotels).  A summary of the position is as follows
(in the order corresponding to the parties in the proceeding):

Name of hotel Former owner of the 
land (trustee company) 

Corresponding 
trust 

Former operator of the hotel 

Rose and Crown 
Hotel 

Peak Invest Pty Ltd (in 
liquidation) 

Peak Unit Trust RC One Pty Ltd (subject to deed of 
company arrangement) 

Corrimal Hotel Five Islands Invest Pty 
Ltd (in liquidation) 

Five Islands 
Investment Unit 
Trust 

Corrimal Pub Pty Ltd (subject to 
deed of company arrangement) 

Crown Hotel Surry Hills Pub Invest 
Pty Ltd (in liquidation) 

Surry Hills Pub 
Unit Trust 

Surry Hills Pub Pty Ltd (subject to 
deed of company arrangement) [still 
operator pending settlement of sale] 

North Nowra 
Tavern 

Four By Four 
Investments Pty Ltd (in 
liquidation) 

Four By Four 
Investments 
Trust 

North Nowra Pub Trading Pty Ltd 
(subject to deed of company 
arrangement) 

3. The background to the Companies., the Trusts and the Hotels is set out in prior reasons for
judgment delivered by Black J: Re Peak Invest Pty Ltd (admins apptd) [2021] NSWSC 1714.
Since then, the Companies have been wound up and each of the four Hotels has since been sold
on the following terms:1

(a) on 6 March 2022, contracts for sale of the land and business were exchanged with respect to

1  McCabe 23 June 2022 [CB 1/Tab 7] at paras 47-49, 53-54 and 61-63; McCabe 12 August 2022 [CB 1/Tab 8] at para 
16.

Annexure A
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the Rose and Crown Hotel2 and the Corrimal Hotel3 – these completed on 20 and 19 April 
2022 respectively; and 

(b) on 13 April 2022, contracts for sale of the land and business were exchanged with respect to
the Crown Hotel4 and the North Nowra Tavern5 – the sale of the North Nowra Tavern
completed on 27 June 2022 and the sale of the Crown Hotel is expected to complete on 13
October 2022.

4. The Liquidators have adjudicated on proofs of debt lodged in the windings up of the various
Companies, other than the claims (Marlow Claim) lodged by Blue Marlin Enterprises Pty Ltd
and J & P Marlow (No 2) Pty Ltd (together, the Marlow Parties).  The Marlow Parties are
entitled to payment of what is described as a “capital gains bonus fee” (CGBF) but there is an
issue as to whether that is calculated by reference to the sale price inclusive of the Business or
only the component representing the Land.  The Liquidators seek judicial directions as to that
matter [Application; prayers 2-3A] and two camps of interested parties (the Marlow Parties, on
the one hand, and a group of unitholders of certain of the Trusts (Clear Run Unitholders), on the
other hand) are relevantly contradictors on that aspect of the Application.

5. Otherwise, Messrs Hayes and McCabe seek: (a) approval of their remuneration [Application;
prayers 4-11]; (b) to the extent necessary, dispensation from having further to advertise their
intention to declare a dividend in the windings up of Peak Invest, Five Islands and Four by Four
[Application; prayer 12]; and (c) approval to distribute the monies held by them to creditors of
Peak Invest, Five Islands and Four by Four and to unitholders of the respective Trusts (subject to
holding back an amount having regard to the challenge by a particular creditor to the rejection of
its proof of debt6).  There does not appear to be any opposition to these orders from the interested
parties or any other creditor of the Companies or unitholder of the Trusts.

6. Finally, the orders sought for the discharge and release of Messrs Hayes and McCabe as Receivers
[Application; prayers 12A-14D] are not pressed as that is now premature given recent
developments including the issues raised by Pub Invest.

B. Application for directions with respect to the CGBF

7. The application for directions with respect to the Marlow Claim is made under s 90-15 of the
Insolvency Practice Schedule 2016 (Cth).  The function of a liquidator’s application for directions
is to give the liquidator advice as to the proper course of action for him or her to take in the

2 Sale price of $42 million, $17 million was attributed to the land and gambling machine entitlements (together, the 
Land) and $25 million was attributed to the business, plant and equipment and stock (together, the Business). 

3 Sale price of $32.5 million, $22.5 million was attributed to the Land and $10 million was attributed to the Business. 
4 Sale price of $28.8 million, $19.5 million was attributed to the Land and $9.3 million was attributed to the Business 
5 Sale price of $23.2 million, $15.5 million was attributed to the Land and $7.7 million was attributed to the Business. 
6 As set out in McCabe 12 August 2022 [CB 1/Tab 8] at paras 8-15 and CB 4/Tab 55, Pub Invest Pty Ltd (Pub 

Invest), an entity associated with Damien Kelly (the sole director of the Companies), lodged a proof of debt itself 
claiming to be owed a capital gains bonus fee.  This claim was rejected on the basis that the Companies were either 
not a party to the relevant agreements in which such a fee was potentially payable and / or the terms of the 
agreements provided that the fee was payable by the operating entities.  Pub Invest has appealed from the rejection 
of those proofs and its appeal is being heard together with separate proceedings.  The Liquidators have undertaken 
to withhold the amount claimed by Pub Invest (with a small buffer for costs and remuneration) pending the 
determination of that appeal. 
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liquidation.7  The principles applicable in relation to applications for directions (albeit with 
respect to a predecessor section of the Corporations Act 2001 (Cth)) are well-known and were 
summarised in Re Octaviar Administration Pty Ltd (in liq) [2017] NSWSC 1556 at [7]-[9]. 

8. This is an appropriate case for directions to be given to Messrs Hayes and McCabe given that:
(a) the quantum of the Marlow Claim is a legal question that depends on the proper construction
of agreements; and (b) there is a dispute as to the construction of those agreements between the
Marlow Parties and at least one set of unitholders.  The giving of directions will protect Messrs
Hayes and McCabe against accusations that they have acted contrary to law with respect to the
distribution to be made to creditors of the Companies.8

9. The Liquidators are conscious that there are now two parties that have been granted leave to be
heard for the purpose of making competing contentions as to the proper construction of the
various “Hotel Management Agreements” (Agreements) giving rise to the entitlement of the
Marlow Parties to the CGBF [CB 5/Tabs 82, 86, 87 and 88].  In those circumstances, and
consistent with the authorities9, Messrs Hayes and McCabe seek to assist the Court by making
submissions as to factual matters and otherwise propose to take a neutral role.10

10. In that regard, the Liquidators make the following observations:

(a) despite the extensive correspondence between the solicitors for the various parties
canvassing various issues, the calculation of the Marlow Group’s claim turns solely on the
construction of the various Agreements11;

(b) there is no extrinsic evidence as to the circumstances in which the agreements were entered
into and the issue is to be decided having regard to the text of the agreements12 and what
was otherwise known (such as the integers of the purchase price based on the applicable
contracts when the Hotels were previously acquired); and

(c) the issue may be determined by reference to the following considerations:

(i) the definition of “Net Sales Price”, which provides (in the relevant part) that the “sale
price of the Property under a contract signed by the Landowner as the seller (which
may include the Company as the seller of the Business)…”;

(ii) while the word “Property” is defined by reference to the Land (which is an argument in
favour of the contrary construction), the Agreements contemplate that the land may or

7  Sanderson v Classic Car Insurances Pty Ltd (1985) 10 ACLR 115 at 117; Re Ansett Australia Ltd (Admins Apptd) 
and Korda (2002) 40 ACSR 433 at [46]. 

8  Re Direct Acceptance Corporation Ltd (Receiver Appointed) (in Liquidation) (2019) 136 ACSR 245at [36]; Re 
Bevillesta Pty Ltd (2011) 254 FLR 324; [2011] NSWSC 417 at [10]; Re Dungowan Manly Pty Ltd (in liquidation) 
(2017) 124 ACSR 218; [2017] NSWSC 1771 at [3]. 

9  Re MF Global Australia Ltd (in liq) (2012) 267 FLR 27at [2]; Re BBY Limited (Receivers and Managers appointed) 
(in liquidation) (2016) 116 ACSR 154 at [29]; Caron v Said Jahani and John McInerney as joint and several 
liquidators of Courtenay House Capital Trading Group Pty Ltd (In liq) and Courtenay House Pty Ltd (In liq) [2019] 
NSWCA 293 at [9]-[10]. 

10  McCabe 12 August 2022 [CB 1/Tab 8] at para 7. 
11  In particular, the Clear Run Unitholders do not contend that an investigation carried out by the Independent Liquor 

& Gaming Authority into the management of one of the Hotels disentitles the Marlow Group from the CGBF) [CB 
6/Tab 97]. 

12  Item 3 of Schedule 2 and the relevant definitions read in the context of the whole of the Agreements. 

7



-4-

may not be sold together with the rights to manage the hotel situated on it (in fact, this 
was mandated unless the Marlow Parties agreed otherwise (see clause 5.3)) and that a 
singular sale price may reflect both components ; and 

(iii) despite that, the Agreements do not, in any clear way, provide that the CGBF is to be
calculated by reference to the land component only (especially as the Marlow Parties
were managers of the Hotels and it may be inferred that their work was likely to affect
the value of the Business far more than the value of the Land).

C. Remaining issues

11. As to the remuneration of Messrs Hayes and McCabe, there is no substantive difference as to the
principles that apply to the determination of their remuneration qua Liquidators (and previously
administrators) pursuant to the Court’s equitable jurisdiction and the determination of their
remuneration qua Receivers13  The principles for determining remuneration are well-known14 and
were recently summarised in Re BBY Ltd (receivers and mgrs. apptd) (in liq) [2021] NSWSC
1299 at [52]-[59].

12. Remuneration is sought (for the period from the commencement of the administration of the
Companies on 24 November 2021 until 5 June 2022) in the total sum of $993,992.50 (plus GST),
although of course this sum is broken up into the amount spent on the affairs of each of the four
Companies.15  The remuneration should be approved for the following reasons: first, the efforts of
Messrs Hayes and McCabe have led to the sale of four substantial assets for a total of $126.6
million (after adjustments but including the Business) and which have led to a proposed
distribution of at least $83 million (such that creditors will be paid in full and a substantial return
will be made to unitholders of the Trusts)16; secondly, these have been complex administrations
with competing stakeholders, attended by disputes amongst creditors and unitholders and multiple
litigious proceedings involving the Companies17; thirdly, none of the Companies’ or unitholders
has indicated any opposition to the remuneration18; fourthly, the work was performed in an
efficient manner, carried out by persons with the appropriate level of seniority, the usual rates
charged by Messrs Hayes and McCabe and their firm were discounted by 15% for these
appointments, and there is no reason to suggest that this work was anything other than necessary
and properly carried out.19

13  Re Houben Marine Pty Ltd (in liq) [2018] NSWSC 745 at [21]-[26]; Re Say Enterprises Pty Ltd [2018] NSWSC 396 
at [6]; Re M & J Super Fund Pty Limited (in liquidation) [2021] NSWSC 279 at [16]. 

14  See, for example, Sanderson as Liquidator of Sakr Nominees Pty Limited (in liquidation) v Sakr (2017) 93 NSWLR 
459 and Re Octaviar Administration Pty Limited (in liquidation) [2020] NSWSC 927 at [49]-[53] and [58]-[59]. 

15  As set out in McCabe 23 June 2022 [CB 1/Tab 6] at paras 109-110, time was separately recorded for work referable 
to each Company and common tasks were allocated proportionately. 

16  McCabe 23 June 2022 [CB 1/Tab 6] at paras 109 
17  Complexities associated with the realisation of the property beneficially owned by the Trusts, as well the large sale 

proceeds, is each a factor that justifies the remuneration claimed: Barnden (liquidator), in the matter of MV 
Developments (Lane Cove) Pty Ltd (in liq) [2021] FCA 1110 at [44]-[45]. 

18  Deputy Commissioner of Taxation v Starpicket Pty Ltd (No 2) [2013] FCA 699 at [22]; Re MINMXT Holdings Pty 
Ltd (in liq) [2017] NSWSC 156 at [32]. 

19  McCabe 23 June 2022 [CB 1/Tab 6] at paras 123, 131 and 133; CB 4/Tab 53. 
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13. As to dispensation for advertising, reg 5.6.65 of the Corporations Regulations 2001 (Cth) requires
that a notice of intention to declare a dividend be given no more than two months before the
intended date (on which the dividend is paid).  In the case of Peak Invest, Five Islands and Four
by Four, advertising of the intention occurred more than two months ago (on 8 March 2022 (in
the case of Peak Invest and Five Islands) and 28 June 2022 (in the case of Four by Four)) on the
footing that there was not likely to be any dispute about the creditors of those companies20;
however, given the subsequent dispute arising with respect to the Marlow Claims, the payment of
a dividend has been delayed and the Liquidators seek an order extending the time in reg 5.6.65 to
nine months (which would permit a dividend to be paid in conformity with that regulation up to 8
December 2022).  This will avoid further costs associated with re-advertising and no creditors will
be prejudiced given that they have already lodged proofs of debt which have been adjudicated.21 

Not dissimilar orders were made in analogous circumstances in Re United Body Works (Qld) Pty
Limited [2014] NSWSC 956 and Re HIH Services Pty Ltd (in liq) [2012] NSWSC 1188.

14. As to the proposed distribution, the creditors of each of the Companies are proposed to be paid
from the assets of the Companies (as trustee of each of the respective Trusts) in accordance with
the statutory order of priority (ss 555, 556 and 560) provided for by the Corporations Act, as is
now orthodox.22  Despite certain matters having been raised in correspondence about the
admission of the claim of the Companies’ former solicitors (Gilchrist Connell), and putting aside
the issues with the Marlow Parties and Pub Invest, there is no dispute about the position of
creditors.  Otherwise, Messrs Hayes and McCabe have carried out an analysis of the unitholdings
of each of the Trust (from the unitholding register and their own enquiries in response to queries
from unitholders) and confirmed the unitholding position (including by a downward adjustment to
the unitholding of Damien Kelly with respect to the Five Islands Investment Unit Trust given the
absence of any evidence of payment of a small number of units).23 Immediately prior to the
finalisation of these submissions, Mr Kelly’s solicitors have raised an issue about the proposed
downward adjustment – this matter will be addressed further at the final hearing of the
application.  Finally, on this issue, it is appropriate that a distribution be made at this juncture so
that creditors can be paid in full and unitholders can receive a return without waiting for the
determination of Pub Invest’s appeal from the rejection of its claim.  Otherwise, after the
determination of Pub Invest’s claim, Messrs Hayes and McCabe should be permitted to make a
distribution either to Pub Invest or the unitholders (depending on the determination of that claim)
without having to approach the Court for a further order or direction.

Daniel Krochmalik 5 September 2022 

3 St James’ Hall Chambers 
(02) 8998 8759
krochmalik@3sjh.com.au
Counsel for the Applicants

20  McCabe 23 June 2022 [CB 1/Tab 6] at paras 96-98. 
21  McCabe 23 June 2022 [CB 1/Tab 6] at paras 106-108. 
22  Carter Holt Harvey Woodproducts Australia Pty Ltd v Commonwealth (2019) 268 CLR 524 at [55]‑[58], [95]‑[97] 

and [171]. 
23  McCabe 1 September 2022 [CB 1/Tab 9] at paras 9-15. 

9



1 

Supreme Court of New South Wales 

Division: Equity 

Corporations List – 2021/348287 

Joseph Hayes and Andrew McCabe in their capacity as joint and several liquidators of 

Peak Invest Pty Ltd (in liq) ACN 601 201 183 & Ors 

Plaintiffs/Applicants 

Batiha Pty Ltd & Ors 

Intervenors 

Intervenors’ Submissions on Capital Gains Bonus Fee 

A. Introduction

1 These submissions are filed on behalf of Batiha Pty Ltd, Blue Onion Capital Pty Ltd, Strong 

Run Pty Ltd and Clear Run Investments Pty Ltd (Intervenors) in respect of the amended 

interlocutory process filed by the Applicants on 18 August 2022 (Interlocutory Process). 

2 The First Applicants (Wexted) are the liquidators of Peak Invest Pty Ltd (in liq) atf the Peak 

Unit Trust (Peak Invest), Five Islands Invest Pty Ltd (in liq) atf Five Islands Investment Unit 

Trust (Five Islands) and Four by Four Investments Pty Ltd (in liq) (Four by Four). Wexted 

seek directions from the Court that they (amongst other things) are justified in admitting three 

claims in the winding up of Peak Invest and Five Islands, namely: 

(a) the sum of $3,900,658.22 allegedly owed to The J&P Marlow (No. 2) Pty Ltd (JPE)

and Blue Marlin Enterprises Pty Ltd (BME) (collectively, Marlow Group) in the

winding up of Peak Invest;

(b) the sum of $2,921,247.30 allegedly owed to JPE and BME in the winding up of Five

Islands; and

(c) the sum of $1,471,823 allegedly owed to JPE and BME in the winding up of Four by

Four.

(collectively, the Marlow Group Claims).

3 The Marlow Group Claims arise from contractual arrangements entered into between Peak 

Invest, Five Islands, Four by Four (as landowners of three “pubs”) and the Marlow Group 

(amongst others) for the day-to-day management of the pub assets. The Marlow Group allege 

that they are owed a contractual “Capital Gains Bonus Fee” (CGB Fee) after the sale of the real 

property and businesses known as the Rose and Crown Hotel, the Corrimal Hotel and the North 

Nowra Tavern. There is a fourth pub, presently unsold. 

4 The issue for the Court’s determination on the Marlow Group Claims is whether the contract 

(described below) allows the Marlow Group to recover a CGB Fee and, if so, whether that fee 

is based on the sale price of the real property and the business (as a going concern) or whether 

Annexure B
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the CGB Fee is calculated only by reference to the sale price of the real property (as asserted 

by the Intervenors) and not the sale price of the business. 

B. Factual Background

5 The factual background is substantially contained in the affidavit of Mr McCabe of 23 June 

2022. In relation to each of the three “pubs”, the corporate trustee owns the land upon which 

the pubs are situated (being Peak Invest, Five Islands and Four by Four) and the going concerns 

are owned by separate operational companies. The companies are “RC One” (trading as Rose 

and Crown Hotel), “Corrimal Pub” (trading as Corrimal Hotel) and “North Nowra” (trading 

as North Nowra Tavern). Separate administrators (Hall Chadwick) have been appointed to the 

operational companies (now the subject of a DOCA). 

6 As liquidators, Wexted have sold three pubs namely the Rose and Crown Hotel, the Corrimal 

Hotel and the North Nowra Tavern. That sales process has been by agreement with the 

administrators of the operational companies because Wexted (as liquidators of the corporate 

trustee) has no interest in RC One, Corrimal Pub or North Nowra. 

7 Prior to the sale, the Marlow Group entered into separate Hotel Management Agreements each 

dated 28 December 2021 with RC One, Peak Invest, Corrimal Pub, Five Islands, North Nowra 

and Four by Four (the Management Agreements). 

8 The Management Agreements are similar and, for the purposes of this dispute, the relevant 

terms are identical. Accordingly, the Management Agreement relating to the “Rose and Crown” 

is analysed below (p, 371 of Ex AB-3).  

9 Although the Management Agreements were entered into by Wexted (as liquidators), Hall 

Chadwick (as administrators of the operational companies) and the Marlow Group, it is 

common ground that each of the “pubs” had entered into two earlier Hotel Management 

Agreements with the Marlow Group on different terms. The earlier agreements have no 

relevance to this dispute, save perhaps to demonstrate the deliberate change in language 

between the Management Agreements and their predecessors. 

C. Management Agreements – Key Terms

10 The Management Agreements each contain an entire agreement clause: Cl 16.2. The 

Management Agreements each contain a Recital which acts to “replace in its entirety” any 

previous agreement between the parties. Contrary to the common position, by Cl 1.2(k) the 

Recitals form part of the Management Agreements. 

11 Accordingly, the entire agreement clause is conclusive evidence that the Management 

Agreements contain all the contractual terms: see Built NSW Pty Ltd v Politic Pty Ltd [2015] 

NSWSC 380 at [18] per Ball J. 

12 The Management Agreements entitle the Marlow Group to certain fees for operating the pubs. 

Schedule 2 sets out the fees. Schedule 2, Cl 3 provides that the Marlow Group is entitled to a 

CGB Fee. The CGB Fee is calculated according to a simple formula of: “A = (B-C-D) x E”. 

13 A is the amount of the CGB Fee. B is the Net Sales Price. C is the Purchase Price. D is Net 

Capital Expenditure and E is 15%. Each of B, C and D are defined terms: 

11
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(a) Net Sales Price means the sale price of the Property (as defined) under a contract

signed by the Landowner as the seller (which may include the Company as the seller

of the Business), less any adjustments, taxes, fees, legal costs and agents’ commissions

payable by the Company and the Landowner in connection with the sale or disposition

of the Property and otherwise in connection with the operation of the Business.

(b) Purchase Price is defined as $13,719,854.

(c) Net Capital Expenditure means the amount of the Capital Expenditure less any

appreciable depreciation or amortisation costs relating to works undertaken.

(d) Capital Expenditure (referred to in Net Capital Expenditure) means the aggregate of

the capital expenditure undertaken on the Property; including the amounts of any minor

and major capital works programs (such as improvements of the Property and

refurbishment of the building and premises). (Underlining added).

14 Property is defined to mean “the property located at 11 Victoria Road, Parramatta”. Landowner 

is defined to mean “Peak Invest Pty Ltd (Administrators Appointed) as trustee for the Peak Unit 

Trust”. 

15 For the following reasons the Intervenors construction should be accepted. 

Net Sales Price – the Property  

16 To calculate the CGB Fee, the Purchase Price (C) and the Net Capital Expenditure (D) are 

deducted from the Net Sales Price (B) before a multiplier of 15% is applied. The first enquiry 

therefore is to determine the “Net Sales Price”. This is the sale price of the Property less 

adjustments. 

17 The Property is clearly defined as the “property located at 11 Victoria Road, Parramatta, NSW, 

2150”. In the case of the Rose and Crown Hotel a global sales price (Property and Hotel) was 

achieved of $42 million: McCabe 23 June 22 at [47]. By agreement with the administrators of 

the operational companies, the purchase price was apportioned as $17 million to the 

landholding and gaming machine entitlements and $22.5 million to the going concern: McCabe 

23 June 2022 at [49(a)]. 

18 The “Property” component of the Net Sales Price is therefore $17 million. To achieve the figure 

of the Marlow Group claim in its Interlocutory Process, Wexted has calculated the Net Sales 

Price as if it included both the Property and the Business. This is incorrect. 

19 The defined term Net Sales Price only refers to the Property and not the Business. The Business 

is a separately defined term expressed to mean “the business consisting of management of [the] 

Hotel”. If the parties to the Management Agreement intended to include the “Business” in the 

calculation of the Net Sales Price then they would have done so, but they did not. 

20 Furthermore, other parts of the Management Agreements clearly envisage that any CGB Fee is 

only payable on the value of the Property. Clause 4 of Schedule 2 (p, 405 Ex AB-3) sets out 

what is to happen to the Marlow Group’s fees in the event that RC One terminates the agreement 

pursuant to clause 14.1(e). In that case, the Marlow Group is entitled to receive: 

12



4 

“the Capital Gains Bonus Fee, calculated on the basis of an independent valuation of the 

Property as the sale price of the Property which was sold on the effective date of the termination 

of this Agreement (emphasis added).” 

21 Clause 4, Schedule 2 provides a clear textual basis for the calculation of the CGB Fee to be 

only by reference to the Property (and not on any other basis).  

22 Further, the parties could not have been taken to have intended that the alleged obligation to 

pay the CGB Fee on the sale component of the business could simply and easily be outflanked 

by terminating the Management Agreements pursuant to clause 14.1(e) shortly in advance of 

any sale. 

23 The proper construction of the term Net Sales Price avoids commercial nonsense or ambiguity. 

If the Net Sales Price is calculated on the basis of the Property (as it contractually should be) 

then the Marlow Group will still be paid a very significant sum, over and above the other fees 

and bonuses that it has already been paid. The source of the Marlow Group’s remuneration is 

found in Schedule 2. By clause 2(b) the Marlow Group receives a separate “Bonus Fee” to 

“reward the Hotel Manager each Financial year based on the financial performance of the 

Hotel.” The parties did not intend that the Marlow Group should be rewarded twice for 

improving the financial performance of the Hotel by also receiving a CGB Fee based on the 

Property and the Business. 

Calculation of capital costs 

24 An error in Wexted’s reasoning is the identification (at p, 333 of Ex AB-3) of an inconsistency  

in the calculation of capital costs in the Net Sales Price and the Purchase Price.  

25 It is correct to note that the Net Sales Price and the Purchase Price include expenses relating to 

both the Property and the Business. However, it does not follow that the parties therefore 

intended that profits would be paid on the same basis (that is Property plus Business). 

26 As the CGB Fee reflects a “bonus” payable to the Marlow Group (over and above their other 

fees) it is logical that the calculation of that bonus would have regard to actual capital 

expenditure (Property and Business) when considering the quantum of any bonus. Otherwise, 

the relevant bonus would be paid without factoring in total capital costs which would be a 

commercially absurd result. This is so because the unitholders (and members of the entities) 

would suffer the burden of incurring the capital costs without the benefit of passing those costs 

on in the calculation to Marlow Group. However, this says nothing about any objective 

intention to permit Marlow Group to have the benefit of both areas of capital gain (Property 

and Business). The incurring of a capital sum and the payment of a bonus on a limited capital 

gain (Property only) are not mutually exclusive.  

27 Indeed, if the Net Sales Price includes both the Property and the Business then this could lead 

to a commercially absurd result as: 

(a) If the Property was sold without the Business, which the owners of the land would be

entitled to do, then there would be no way of calculating the CGB Fee if it had to be

calculated by reference to both; and
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(b) If the Property was sold without the Business and the Business was sold later then the

Marlow Group may be entitled to two separate CGB Fees if both freehold and business

were to be considered in the calculation. That would be a commercially unreasonable

result.

28 Finally, as a complete answer to the Marlow Group Claims the Court can look to clause 4(d), 

Schedule 2. Under that clause, if the Marlow Group fails to achieve the Financial Covenants 

for three consecutive quarters, then it is no longer entitled to receive the CGB Fee. Here, there 

have not been three consecutive quarters since the execution of the Management Agreements 

and the sale by Wexted/Hall Chadwick. Accordingly, the condition in clause 4(d), Schedule 2 

has not been satisfied. There is a good reason for the parties to have included this clause. 

Without it, the Marlow Group could be entitled to a CGB Fee one day after signing the 

Management Agreements if a sale was made immediately upon entering into the Management 

Agreements. That would be an unreasonable windfall to the Marlow Group. 

29 In summary, the following six points support the Intervenor’s construction: 

(a) the defined term Net Sales Price used to determine the CGB Fee only refers to Property

defined to be the “property located at 11 Victoria Road, Parramatta, NSW”.

Accordingly, the plain language of the Management Agreements supports the CGB Fee

being calculated on only that basis;

(b) clause 4, Schedule 2 of the Management Agreements refers to the CGB Fee being

calculated on termination of the Management Agreements only by reference to the

Property. This is a second direct reference to the CGB Fee being calculated only by

reference to the Property;

(c) clause 2(b), Schedule 2 already pays a “bonus” to the Marlow Group for an increase to

the financial performance of the Hotel. The parties did not intend for the Marlow Group

to receive a bonus for that same item twice;

(d) there is no inconsistency in factoring in total capital costs (Property and Business) into

the Purchase Price and only paying a CGB Fee on the Property component. It would be

unreasonable for the unitholders and members to suffer the burden of capital costs

without passing them on when calculating the CGB Fee. The Marlow Group will

receive a large CGB Fee in any event;

(e) adopting a construction of the Net Sales Price which includes both Property and

Business would lead to a commercially absurd result given the potential for the same

fee twice on a separate sale of the Property and Business, or not at all if only the

Property, or the Business, is sold; and

(f) as there have not been three consecutive quarters from the execution of the

Management Agreements until sale then the Marlow Group is not entitled to any CGB

Fee pursuant to clause 4(d), Schedule 2.
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David Weinberger 

Nine Wentworth Chambers 

(02) 8815 9255

Blake O’Connor 

Nine Selborne Chambers 

(02) 8915 2151

5 September 2022 
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In the matter of Peak Invest Pty Ltd (in liq) and others: proceedings no. 2021/348287 

J & P Marlow No 2 Pty Ltd and Blue Marlin Enterprises Pty Ltd’s submissions 

1. This application concerns the proper interpretation of a term in each of the three Hotel Management

Agreements (Management Agreements), which granted the hotel manager a Capital Gains Bonus Fee.

Each Management Agreement was entered into on 28 December 2021 (which, for the Rose & Crown

and the Corrimal Pub, had replaced an earlier version from 2019, which in turn had replaced an original

version entered into shortly after each of those hotels were purchased).  The Management Agreements

are for the Rose & Crown Hotel Parramatta, the Corrimal Pub and the North Nowra Tavern and are

between, on the one hand, J & P Marlow No 2 Pty Ltd and Blue Marlin Enterprises Pty Ltd (Marlow

Group), and on the other hand, the respective owners of the land on which each hotel is located (being

the second, third and fifth plaintiffs), plus each of the operating entities for those hotels - which entities

owned the liquor licence and the business conducted from those hotels.

2. The issue in dispute is whether that term entitles the Marlow Group to be paid a Capital Gains Bonus

Fee calculated by reference to the increase in the value of the land and the business (as the Liquidators

and the Marlow Group contend), or only by reference to increase in the value of the land.

3. It is submitted that the proper construction of the term requires that the Marlow Group – whose job it

was to conduct the business at each of those hotels – was entitled to a Capital Gains Bonus Fee which

included the increase in the value of that business (to which its efforts were directed) and is not confined

to the increase in the value of the land (which may have increased only indirectly from the enhancement

of the business).

The relevant clause 

4. Marlow Group’s entitlement to be paid a Capital Gains Bonus Fee arises where the hotel assets the

subject of the Management Agreements are sold.  Each of the Agreements contain the following clause

relating to the payment of Capital Gains Bonus Fees to the Marlow Group at “Schedule 2 – Fees”, the

relevant parts of which are extracted below (emphasis added):

“3. Capital Gains Bonus Fee 

(a) Upon occurrence of any Capital Gains Bonus Event, if the Capital Gains Bonus Fee

Conditions are satisfied, then [Marlow Group] is entitled to receive the Capital Gains Bonus

Fee, being an amount calculated as follows:

A = (B – C – D ) x E

where:

A [is the amount of] the Capital Gains Bonus Fee:

B is the Net Sales Price

C is the Purchase Price;

D is the Net Capital Expenditure; and

E is 15%.

(b) The Capital Gains Bonus Fee is payable by the Landowner. The fee is calculated and

payable within 30 days of completion of the Capital Gains Bonus Event. …

(d) for the purposes of Item 3 of this Schedule 2, the following terms are defined:

Annexure CC
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“Capital Gains Bonus Event” means the sale or other disposition of the Property by the 

Landowner. 

“Capital Expenditure” means the aggregate of the capital expenditure undertaken on the 

Property, including the amounts of any minor and major capital works programs (such as 

improvements of the Property and refurbishment of the building and premises. 

“Net Capital Expenditure” means the amount of the Capital Expenditure less any applicable 

depreciation or amortisation costs relating to works undertaken. 

“Net Sales Price” means the sale price of the Property under a contract signed by the 

Landowner as the seller (which may include the Company as the seller of the Business), 

less any adjustments, taxes, fees, legal costs and agents’ commissions payable by the 

Company and the Landowner in connection with its sale or disposition of the Property 

and otherwise in connection with the operation of the Business. 

“Purchase price means $[the purchase price of each respective hotel is set out].” 

5. Annexed to this submission is a summary table, setting out the details of each hotel and the key integers

that inform the three calculations, and the outcome of each.

The (apparent) controversy 

6. On 29 August 2022, the solicitors for the Marlow Group wrote to the solicitors for the unitholders and

asked them to articulate the basis of any opposition to the Liquidators’ calculations of the Capital Gains

Bonus Fee for the three hotels.1  The unitholders responded to the effect that the only issue was the

interpretation issue – although they did not say why they disagreed with the Liquidators’ interpretation.

We expect they will argue that the words at the opening of the “Net Sales Price” definition (“means the

sale price of the Property”) require that that figure cannot also include the sale price of the business even

if (as allowed for in the parentheses later in the definition) the business is sold together with the land.

Principles 

7. The well-known principles in relation to the construction of a commercial contract were helpfully

summarised by White JA in Motor Yacht Sales Australia Pty Ltd v Blann,2 in which the following

principles were stated (authorities not here repeated):

a. The task of contractual construction involves ascertaining the meaning that a document would

convey to a reasonable person having all the background knowledge that would be reasonably

available to the contracting parties at the time of the contract.

b. This requires consideration of the language used in the contract, the surrounding circumstances

known to the parties, and the commercial purposes or objects sought to be secured by the contract.

c. Moreover the contract must be construed as a whole and (in the case of a commercial contract) so as

to avoid making commercial nonsense or working a commercial inconvenience.

d. Evidence of prior negotiations and relevant surrounding circumstances is admissible to the extent

that it establishes objective facts known to both parties and the subject matter of the contract.

1 SNA-1, page 800. 
2 [2020] NSWCA 349 at [35] & [36], Payne JA and Emmett AJA agreeing. 
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e. Such evidence can be used to assist in determining the natural meaning of words, but not to contradict

meaning.

f. Ambiguity is a conclusion to be reached after consideration of evidence of surrounding

circumstances rather than a precondition to the admissibility of evidence of surrounding

circumstances.

g. A court will be reluctant to accept a construction which would achieve an unreasonable result.

h. Where a commercial transaction is implemented by several contracts or documents, all of the

contracts or documents may be read together for the purpose of ascertaining their proper construction

and legal effect.

8. Also of particular assistance in this case are the observations of Santow J in Spunwill v BAB:3

a. The consequences of alternative interpretations are not immaterial, and where the meaning of

language in a contract is ambiguous, that interpretation will be preferred which avoids consequences

which are in the circumstances capricious, unreasonable, unjust or not consonant with business

efficacy.

b. Where a court can discern the intent of the parties from an examination of the document as a whole,

words may be supplied, omitted or corrected in the instrument, where it is clearly necessary in order

to avoid absurdity or inconsistency.

c. If, by any reasonable construction, the intention of the parties can clearly be arrived at from the

document itself, then the court will give effect to that intention even though this involves departing

from or qualifying particular words used. So the court will be prepared to restrict, transpose, modify,

supply or reject words or terms in the documents, provided the intention of the parties is plain in

spite of the words.

The Marlow Group’s construction is to be preferred  

9. There is both textual and contextual support for the conclusion that the Capital Gains Bonus Fee must

be calculated by reference both to the value of the land and the business – at least, where (as here) the

land and the business are sold together.

10. First, the clause allows for two possibilities: either the land is sold without the business, or it is sold

together with the business.  This second possibility is allowed for in the parentheses.  When the clause

is read as a whole and applied under that second possibility, the meaning that it conveys to a reasonable

person having all the background knowledge is palpably clear: the Net Sales Price means the sale price

of the Property and that of the Business, less deductions that apply to both.  The fact that the clause

carries on to allow for deductions, some of which only apply to the business, means that when the clause

is read as a whole, the “net sales price” of the land and the business is the product of the gross sale price

of both less identified deductions from both.  To read the clause otherwise would make commercial

nonsense, and cause commercial inconvenience.

3 (1994) 36 NSWLR 290 at 299-300 
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11. Second, each Management Agreement provided for the Marlow Group to manage the hotel.  The natural

inference is that the parties entered into the Management Agreements on the basis that the Marlow

Group’s efforts as hotel manager would increase the value of the business – as well as the land.  The

Capital Gains Bonus Fee was a performance incentive.  It would be contrary to the commercial purposes

and objects sought to be secured by the Management Agreements if the Capital Gains Bonus Fee

excluded the increase in the value of the business.  Yet that is the case that is (apparently) put against

the Liquidators’ and Marlow Group’s construction.

12. The inclusion of the increase in business value was plainly recorded in the Capital Gains Bonus Fee set

out in the original Management Agreement for the Rose & Crown between the operating entity (RC

One) and the Marlow Group in 2014.4  It defines the fee as being calculated as “15% of the net capital

gain arising on the disposal of the Hotel calculated assuming [RC One] is a company trading in its own

right”5.  “Hotel” is defined as “Rose and Crown Hotel Parramatta, Business, Land and Building

Improvements”.  The same approach was taken with the original Management Agreement for the

Corrimal Pub.6

13. Those original Management Agreements were replaced in 2019 with the current form of the

Management Agreements – in which the landowner became a party.  The management agreements

entered into by Pub Invest were not updated in this way, and the absence of the landowner as a party led

to the rejection of Pub Invest’s proofs of debt for its claimed Capital Gains Bonus Fee under those

agreements.7  The 2019 Management Agreements were replaced again in December 2021 following the

administration of the operating entities, although the Capital Gains Bonus Fee clause was not changed.

14. Third, the “starting point” for the calculation of the Capital Gains Bonus Fee is the “Purchase Price”.

That is recorded as a particular figure at Clause 3 of each Schedule 2.8  Tracking those amounts back to

the original purchase contracts, they represent the purchase price of the land and the business – not just

the land alone.  Again, it would be contrary to the commercial purposes and objects sought to be secured

by the Management Agreements if the “starting point” of the Capital Gains Bonus Fee was the purchase

price of the land and the business, but the “end point” (by which the capital gain is measured) was the

sale price of the land only.  Indeed, that would be nonsensical.

15. If the parties intended that the Capital Gains Bonus Fee was measured against the increase in the value

of the land only, it would have been a simple thing for the parties to have recorded the purchase price

of the land in clause 3 in each of the Schedule 2 definitions.  The fact that they did not lends weight to

the proposition that that is not what the parties had intended to achieve.

4 SNA-1, page 1. 
5 Schedule 3 of that agreement at SNA-1, page 21. 
6 SNA-1, page 298. 
7 AB-5, page 2. 
8 At SNA-1, pages 91 (Peak Invest), 389 (Five Islands) and 683 (Four by Four). 

19



5 

16. Fourth, taking the entirety of the clause into account, it seems clear that the meaning conveyed by the

words in the clause was that the Capital Gains Bonus Fee was to be measured by the increase in the

price of the land and the business.  The matters to be “netted off” included “any adjustments, taxes, fees,

legal costs and agents’ commissions payable by the Company and the Landowner in connection with

its sale or disposition of the Property and otherwise in connection with the operation of the

Business.”  (emphasis added).

17. The “Company” was the operating company, which owned the business but not the land.  If the “Net

Sales Price” does not include the price of the business, there would be no reason for it to be reduced by

matters relating to the business.

18. It is submitted that the natural meaning of the words used in the clause, when looked at as a whole, in

their commercial context and having regard to the commercial purpose of the Capital Gains Bonus Fee,

allow the conclusion that the Capital Gains Bonus Fee is to be calculated by reference to the sale price

of both the land and the business.

19. That some parts of the clause are less than expertly drafted does not detract from this.  In particular, that

the defined term “Property” in each Management Agreement refers only to the relevant land and is then

used as an integer of the calculation of the Capital Gains Bonus Fee, is not determinative.

20. It is well-settled that “[w]ords may generally be supplied, omitted or corrected, in an instrument, where

it is clearly necessary in order to avoid absurdity or inconsistency,”9 but in order for that principle to

apply, it must be “clear that something has gone wrong with the language … and it [is] clear what a

reasonable person would have understood the parties to mean”10.

21. Here, each of those preconditions is met.   To the extent that something has “gone wrong” with the

language of the clause, which might suggest that the Capital Gains Bonus Fee is to be limited only to

the sale price of the land, the agreements may be corrected to avoid absurdity.  An absurdity would

result if the Capital Gains Bonus Fee calculation included the purchase price of the business but excluded

it from the sale price.

22. For these reasons, the Marlow Group submits that the relief sought by the Liquidators at prayers 2, 3

and 3A of their amended interlocutory process is appropriate.  Marlow Group seeks to be heard on costs.

BF Katekar SC ML Rose 

New Chambers Nine Wentworth Chambers 

katekar@newchambers.com.au mrose@ninewentworth.com.au 

Ph 9151 2015  Ph 8815 9284  

5 September 2022 

9 Fitzgerald v Masters (1956) 95 CLR 420 at 426-7. 
10 Chartbrook Ltd v Persimmon Homes Limited [2009] AC 1101 at [25], recently referred to and quoted with approval 

by Edelman J in H. Lundbeck A/S v Sandoz Pty Ltd [2022] HCA 4 at [95] 
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Annexure A: summary table of agreements 

Hotel Rose & Crown Corrimal Pub North Nowra Tavern 

Address 11 Victoria Road, 

Parramatta 

268 Princes Highway, 

Corrimal 

82 Page Avenue, North 

Nowra 

Landowner Peak Invest Pty Ltd Five Islands Pty Ltd Four by Four 

Investments Pty Ltd 

Trust Deed Peak Unit Trust Deed 

dated 13 August 2014 

Five Islands Investment 

Trust Deed dated 20 

April 2016 

Four by Four 

Investments Trust Deed 

dated 20 May 2020 

Operating entity RC One Pty Ltd Corrimal Pub Pty Ltd North Nowra Pub Pty 

Ltd 

Marlow Mmt 

Agreements 

2014 

9 Jan 2019 

28 Dec 2021 

11 Jul 2016 

1 Jul 2019 

28 Dec 2021 

17 July 2020 

28 Dec 2021 

PubInvest Mmmt 

Agreement 

27 March 2018 27 March 2018 28 June 2020 

Purchase Contract date 14 August 2014 21 April 2016 1 July 2020 

Purchase Price Cl 44 sale of land 

contract, cl 51 sale of 

business contract: 

$13.1 million 

Liq: $13,719,854 

Plant: $300,000 

Liquor Licence: $2.1 

million 

Business: $1 million 

Property: $6.1 million 

Total: $9.5 million 

Liq: $10,356,738 

$12 million 

Liq: $12,400,000 

Capital Expenditure $1,680,489 $2,301,593 $692,575 

Date of Sale (exchange) 6 March 2022 6 March 2022 13 April 2022 

Sale Price $42,000,000 $32,500,000 $23,175,000 

Land attribution $17,000,000 $22,500,000 $15,500,000 

Business attribution $25,000,000 $10,000,000 $7,700,000 

Capital Gains Bonus 

Fee 

$3,900,658 $2,921,247 $1,471,823 

Surplus for 

distribution 

($1,938,942) $10,997,190 $5,693,982 
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Form 43
UCPR 36.11 D0001M3Z3C

Issued: 9 September 2022 8:53 AM

JUDGMENT/ORDER

COURT DETAILS
Court Supreme Court of NSW
Division Equity
List Corporations List
Registry Supreme Court Sydney
Case number 2021/00348287

TITLE OF PROCEEDINGS
First Plaintiff J Hayes & A McCabe in their capacity as joint & several

Administrators of Peak Invest Pty Ltd (admin apptd), Five islands
Invest (admin apptd), Surry Hills Pub Invest & Four by Four
Investments

Second Plaintiff Peak Invest Pty Ltd (administrators appointed)
Number of plaintiffs 5

Corporation subject of the
proceeding

J Hayes & A McCabe in their capacity as joint & several
Administrators of Peak Invest Pty Ltd (admin apptd), Five islands
Invest (admin apptd), Surry Hills Pub Invest & Four by Four
Investments
Refer to Party Details at rear for full list of parties

DATE OF JUDGMENT/ORDER
Date made or given 9 September 2022
Date entered 9 September 2022

TERMS OF JUDGMENT/ORDER
This matter is listed for Directions on 26 September 2022 9:00 AM before the Supreme Court - Civil
at Supreme Court Sydney.
Estimated duration: 5 Minutes

Her Honour, Williams J, makes the following orders:

1. Grant leave to Applicant to file in Court the Further Amended Interlocutory Process dated 8
September 2022.

2. Order in terms of prayer 1 of the Further Amended Interlocutory Process:

“Order that:
a. Batiha Pty Ltd be added as the First Defendant;
b. Blue Onion Capital Pty Ltd be added as the Second Defendant;
c. Strong Run Pty Ltd be added as the Third Defendant;
d. Clear Run Investments Pty Limited be added as the Fourth Defendant;
e. J & P Marlow No. 2 Pty Ltd be added as the Fifth Defendant; and
f. Blue Marlin Enterprises Pty Ltd be added as the Sixth Defendant.”

3. Subject to orders 4 to 5 below, order in terms of prayer 2 of the Further Amended Interlocutory

Annexure DD
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Process:

“Order that, pursuant to rule 7.6(2)(c) of the Uniform Civil Procedure Rules 2005 (NSW), Batiha Pty
Ltd be appointed to represent the class of unitholders of each of the:
(a) Peak Unit Trust created by Trust Deed dated 13 August 2014;
(b) Five Islands Investment Unit Trust created by Trust Deed dated 20 April 2016;
(c) Surry Hills Pub Unit Trust created by Trust Deed dated 15 April 2017; and
(d) Four By Four Investments Trust created by Trust Deed dated 20 May 2020.”

4. Direct the Applicants to notify the Unit Holders of the Peak Unit Trust, being the Five Island Unit
Trust; the Surry Hills Unit Trust; and the Four by Four Investment Trust of these orders and to
provide those Unit Holders access to the Further Amended Interlocutory Process, all parties’ written
submissions in relation to the Further Amended Interlocutory Process, all evidence heard today and
a transcript of today’s hearing by 4pm on 9 September 2022.

5. Reserve to any Unit Holder leave to apply to set aside the order made in terms of prayer 2 in the
Further Amended Interlocutory Process insofar as it affects them and / or to seek leave under r 2.13
of the Supreme Court (Corporations) Rules 1999 (NSW) to be heard in relation to prayers 3, 3A and
3B of the Further Amended Interlocutory Process, any such application to be filed and served by
5pm on 23 September 2022.

6. List the proceedings for directions before Justice Williams at 9 am on 26 September 2022.

7. Leave be granted to the Applicants to file in Court the Second Further Amended Interlocutory
Process dated 8 September 2022.

8. Orders 3, 4 and 5 made by Williams J be vacated.

9. Pursuant to rule 7.6(2)(c) of the Uniform Civil Procedure Rules 2005 (NSW), Batiha Pty Ltd be
appointed to represent the unsecured creditors of Peak Invest Pty Ltd (in liquidation) and the class
of unitholders of each of the:
a. Peak Unit Trust created by Trust Deed dated 13 August 2014;
b. Five Islands Investment Unit Trust created by Trust Deed dated 20 April 2016;
c. Surry Hills Pub Unit Trust created by Trust Deed dated 15 April 2017; and
d. Four By Four Investments Trust created by Trust Deed dated 20 May 2020,
(together, the Represented Persons).

10. The Applicants, by 5pm on 9 September 2022, notify each of the Represented Persons of:
a. the orders made in Court on 8 September 2022;
b. the Further Amended Interlocutory Process;
c. the Second Further Amended Interlocutory Process;
d. all parties’ written submissions;
e. all evidence read or tendered; and
f. the transcript of the hearing on 8 September 2022.

11. Liberty be granted to any of the Represented Persons to apply:
a. to set aside order 9 above; or
b. to be heard in relation to prayers 3, 3A, 3B and 3C of the Second Further Amended Interlocutory
Process dated 8 September 2022,
such application to be made by Interlocutory Process to be filed by 4pm on 23 September 2022.
c. [not used]

12. [not used]

13. Leave be granted to the Applicants and the Defendants to re-open to lead evidence of the
contract(s) for sale of the Crown Hotel by Surry Hills Pub Invest Pty Ltd (in liquidation) and Surry Hill
Pub Pty Ltd (subject to deed of company arrangement), such leave to be exercised at the directions
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hearing on 26 September 2022 before Williams J.

14. In relation to the documents behind tabs 84, 85, 90 and 94 of exhibit 1, note the undertaking
given by the 5th and 6th Defendants to forward to the Chief Commissioner of State Revenue the
name of the person liable to pay duty on those instruments under the Duties Act 1997 (NSW)
together with a copy of each of those instruments.

15. Order that the claims in prayers 12 – 14C of the Second Further Amended Interlocutory Process
be determined separately from and after the determination of the other claims in that Interlocutory
Process.

SEAL AND SIGNATURE

Signature Justice Williams
Capacity Judge
Date 9 September 2022
If this document was issued by means of the Electronic Case Management System (ECM), pursuant to Part 3 of the
Uniform Civil Procedure Rules (UCPR), this document has taken to have been signed if the person’s name is printed
where his or her signature would otherwise appear.

PARTY DETAILS
Fourth Application under Corporation Law

Applicant(s)
First Applicant J Hayes & A McCabe in their capacity as joint &

several Administrators of Peak Invest Pty Ltd (admin
apptd), Five islands Invest (admin apptd), Surry Hills
Pub Invest & Four by Four Investments

Second Applicant Peak Invest Pty Ltd (administrators appointed)
Third Applicant Five Islands Invest Pty Ltd (administrators appointed)
Fourth Applicant Surry Hills Pub Invest Pty Ltd (administrators

appointed)
Fifth Applicant Four by Four Investments Pty Ltd (administrators

appointed)

(s)
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Form 3 
IN THE SUPREME COURT OF NEW SOUTH WALES   No     348287 of 2021 

DIVISION: EQUITY 
REGISTRY: SYDNEY 
CORPORATIONS LIST  
IN THE MATTER OF PEAK INVEST PTY LTD (IN LIQUIDATION) ACN 601 201 183, FIVE 
ISLANDS INVEST PTY LTD (IN LIQUIDATION) ACN 611 874 410, SURRY HILLS PUB 
INVEST PTY LTD (IN LIQUIDATION) ACN 616 890 432 AND FOUR BY FOUR 
INVESTMENTS PTY LTD (IN LIQUIDATION) ACN 641 104 761 

JOSEPH HAYES AND ANDREW MCCABE IN THEIR CAPACITY AS JOINT AND 
SEVERAL LIQUIDATORS OF PEAK INVEST PTY LTD (IN LIQUIDATION) ACN 601 201 

183, FIVE ISLANDS INVEST PTY LTD (IN LIQUIDATION) ACN 611 874 410, SURRY 
HILLS PUB INVEST PTY LTD (IN LIQUIDATION) ACN 616 890 432 AND FOUR BY FOUR 

INVESTMENTS PTY LTD (IN LIQUIDATION) ACN 641 104 761 
First Plaintiffs / First Applicants 

PEAK INVEST PTY LTD (IN LIQUIDATION) ACN 601 201 183 
Second Plaintiff / Second Applicant 

FIVE ISLANDS INVEST PTY LTD (IN LIQUIDATION) ACN 611 874 410 
Third Plaintiff / Third Applicant 

SURRY HILLS PUB INVEST PTY LTD (IN LIQUIDATION) ACN 616 890 432 
Fourth Plaintiff / Fourth Applicant 

FOUR BY FOUR INVESTMENTS PTY LTD (IN LIQUIDATION) ACN 641 104 761 
Fifth Plaintiff / Fifth Applicant 

FURTHER AMENDED INTERLOCUTORY PROCESS 
(Amended pursuant to orders made by   Justice 
Hammerschlag on 15 August 2022) 

Annexure E
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A. DETAILS OF INTERLOCUTORY APPLICATION

This interlocutory application is made under section 90-15 of the Insolvency Practice 

Schedule (Corporations), being Schedule 2 to the Corporations Act 2001 (Cth) and the 

inherent jurisdiction of the Court inter alia for: 

(a) directions as to the manner of distribution of the property, assets and undertaking of

certain trusts, the respective trustees of which are each a company under liquidation;

and

(b) approval of the remuneration of the First Applicants in their capacity as administrators

of the Second to Fifth Applicants, liquidators of the Second to Fifth Applicants, and

receivers and managers of the property, assets and undertaking of certain trusts, the

respective trustees of which are the Second to Fifth Applicants.

On the facts stated in the supporting affidavit of Andrew McCabe sworn on 23 June 2022 

(Third McCabe Affidavit) and 12 August 2022 (Fourth Affidavit), the Applicants seek the 

following interlocutory relief: 

Confidentiality 

1. An order pursuant to the Court Suppression and Non-publication Orders Act 2010

(NSW)  that, on the ground that the order is necessary to prevent prejudice to the

proper administration of justice, the bundle of documents marked “Confidential Exhibit

AB-4” to the McCabe Third Affidavit be suppressed and not be provided or disclosed to

any person other than the Applicants and their legal advisers or the Court until further

order of the Court or the completion of the winding up of both Surry Hills Pub Invest

Pty Ltd (In Liquidation) and Four By Four Investments Pty Ltd (In Liquidation).

1. An order that:

(a) Batiha Pty Ltd be added as the First Defendant;

(b) Blue Onion Capital Pty Ltd be added as the Second Defendant;

(c) Strong Run Pty Ltd be added as the Third Defendant;

(d) Clear Run Investments Pty Limited be added as the Fourth Defendant;
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(e) J & P Marlow No. 2 Pty Ltd be added as the Fifth Defendant; and

(f) Blue Marlin Enterprises Pty Ltd be added as the Sixth Defendant.

Declarations Directions as to the admission of the Marlow Group Claim in the 
windings up of Peak Invest, and Five Islands and Four by Four 

2. A direction pursuant to section 90-15 of the Insolvency Practice Schedule

(Corporations) (IPS), being Schedule 2 to the Corporations Act 2001 (Cth) (Act) that

Messrs McCabe and Hayes, in their capacity as the liquidators of Peak Invest Pty Ltd

(in Liquidation) (Peak Invest), are justified in admitting the Marlow Group Claim (as

that term is defined in the Third McCabe Affidavit) in the total sum of $3,900,658.22 in

the winding up of Peak Invest. An order that, pursuant to rule 7.6(2)(c) of the Uniform

Civil Procedure Rules 2005 (NSW), Batiha Pty Ltd be appointed to represent the class

of unitholders of each of the:

(a) Peak Unit Trust created by Trust Deed dated 13 August 2014;

(b)  Five Islands Investment Unit Trust created by Trust Deed dated 20 April

2016; 

(c) Surry Hills Pub Unit Trust created by Trust Deed dated 15 April 2017; and

(d) Four By Four Investments Trust created by Trust Deed dated 20 May 2020.

3. A direction pursuant to section 90-15 of the IPS that Messrs McCabe and Hayes, in

their capacity as the liquidators of Five Islands Pty Ltd (in Liquidation) (Five Islands),

are justified in admitting the Marlow Group Claim (as that term is defined in the

McCabe Affidavit) in the total sum of $2,921,247.30 in the winding up of Five Islands A

declaration that, on the proper construction of the Hotel Management Agreements

dated 9 January 2019 and 28 December 2021, the capital gains bonus fee in Item 3 of

Schedule 2 is to be calculated on the total sale price in the contract for sale dated 6

March 2022 (after settlement adjustments), such that Peak Invest Pty Ltd (in

liquidation) (Peak Invest) is liable to pay:

(a) J & P Marlow No. 2 Pty Ltd the sum of $3,250,548; and

(b) Blue Marlin Enterprises Pty Ltd the sum of $650,110.

3A. A declaration that, on the proper construction of the Hotel Management Agreements 

dated 9 January 2019 and 28 December 2021, the capital gains bonus fee in Item 3 of 

27



[8781629: 33088000_1] 

Schedule 2 is to be calculated on the total sale price in the contract for sale dated 6 

March 2022 (after settlement adjustments), such that Five Islands Pty Ltd (in 

Liquidation) (Five Islands) is liable to pay: 

(a) J & P Marlow No. 2 Pty Ltd the sum of $2,434,373; and

(b) Blue Marlin Enterprises Pty Ltd the sum of $486,874.

3B. A declaration that, on the proper construction of the Hotel Management Agreements 

dated 17 July 2020 and 28 December 2021, the capital gains bonus fee in Item 3 of 

Schedule 2 is to be calculated on the total sale price in the contract for sale dated 13 

April 2022 (after settlement adjustments), such that Four by Four Investments Pty Ltd 

(in Liquidation) (Four by Four) is liable to pay: 

(a) J & P Marlow No. 2 Pty Ltd the sum of $1,226,519; and

(b) Blue Marlin Enterprises Pty Ltd the sum of $245,304.

3A. A direction pursuant to section 90-15 of the IPS that Messrs McCabe and Hayes, in 

their capacity as the liquidators of Four by Four Investments Pty Ltd (in Liquidation) 

(Four by Four), are justified in admitting the Marlow Group Claim (as that term is 

defined in the August McCabe Affidavit) in the total sum of $1,471,823 in the winding 

up of Four by Four.   

Approval of remuneration 

4. The remuneration of Messrs McCabe and Hayes in their capacity as the receivers and

managers (Receivers) of the property, assets and undertaking of the Peak Unit Trust

ABN 92 945 532 916 (Peak Unit Trust) and as administrators and liquidators of Peak

Invest, be fixed in the sum of:

(a)  $188,839.50 $288,297.50 (exclusive of GST) for acting as Receivers of the

property, assets and undertaking of the Peak Unit Trust for the period from 22

December 2021 24 November 2021 to 5 June 2022; (the Peak Invest
Remuneration). 

(b) $53,731.50 (exclusive of GST) for acting as administrators of Peak Invest for

the period from 24 November 2021 to 31 December 2021;

(c) $45,726.50 (exclusive of GST) for acting as liquidators of Peak Invest for the

period from 31 December 2021 to 5 June 2022;
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(the Peak Invest Remuneration). 

5. The costs, expenses and the Peak Invest Remuneration of Messrs McCabe and

Hayes, in their capacity as Receivers of the property, assets and undertaking of the

Peak Unit Trust and as administrators and liquidators of Peak Invest, be paid from the

assets of the Peak Unit Trust.

6. The remuneration of Messrs McCabe and Hayes in their capacity as the Receivers of

the property, assets and undertaking of the Five Islands Investment Unit Trust ABN 44

634 048 372 (Five Islands Investment Unit Trust) and as administrators and

liquidators of Five Islands, be fixed in the sum of:

(a) $170,780.00 $261,406.00 (exclusive of GST) for acting as Receivers of the

property, assets and undertaking of the Five Islands Investment Unit Trust for

the period from 22 December 2021 24 November 2021 to 5 June 2022; (the

Five Islands Remuneration).

(b) $51,532.00 (exclusive of GST) for acting as administrators of Five Islands for

the period from 24 November 2021 to 31 December 2021;

(c) $39,094.00 (exclusive of GST) for acting as liquidators of Five Islands for the

period from 31 December 2021 to 5 June 2022;

(the Five Islands Remuneration). 

7. The costs, expenses and the Five Islands Remuneration of Messrs McCabe and

Hayes, in their capacity as Receivers of the property, assets and undertaking of the

Five Islands Unit Trust and as administrators and liquidators of Five Islands, be paid

from the assets of the Five Islands Unit Trust.

8. The remuneration of Messrs McCabe and Hayes in their capacity as the Receivers of

the property, assets and undertaking of the Surry Hills Pub Unit Trust ABN 83 113 776

205 (Surry Hills Pub Unit Trust) and as administrators and liquidators of Surry Hills

Pub Invest Pty Ltd (in Liquidation) (Surry Hills), be fixed in the sum of:

(a) $140,175.50 $221,342.50 (exclusive of GST) for acting as the Receivers of

the property, assets and undertaking of the Surry Hills Pub Unit Trust for the

period from 22 December 2021 24 November 2021 to 5 June 2022; (the

Surry Hills Remuneration).
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(b) $50,576.50 (exclusive of GST) for acting as administrators of Surry Hills for

the period from 24 November 2021 to 31 December 2021;

(c) $30,590.50 (exclusive of GST) for acting as liquidators of Surry Hills for the

period from 31 December 2021 to 5 June 2022;

(the Surry Hills Remuneration). 

9. The costs, expenses and the Surry Hills Remuneration of Messrs McCabe and Hayes,

in their capacity as Receivers of the property, assets and undertaking of the Surry Hills

Pub Unit Trust and as administrators and liquidators of Surry Hills, be paid from the

assets of the Surry Hills Pub Unit Trust.

10. The remuneration of Messrs McCabe and Hayes in their capacity as the Receivers of

the property, assets and undertaking of the Four by Four Investments Trust ABN 72

841 060 592 (Four by Four Investments Trust) and as administrators and liquidators

of Four Bby Four Investments Pty Ltd (in Liquidation) (Four by Four), be fixed in the

sum of:

(a) $142,306.50 $222,876.50(exclusive of GST) for acting as the Receivers of

the property, assets and undertaking of the Four by Four Investments Trust

for the period from 22 December 2021 24 November 2021 to 5 June

2022;(the Four by Four Remuneration).

(b) $51,045.50 (exclusive of GST) for acting as administrators of Four by Four for

the period from 24 November 2021 to 31 December 2021;

(c) $29,524.50 (exclusive of GST) for acting as liquidators of Four by Four for the

period from 31 December 2021 to 5 June 2022;

(the Four by Four Remuneration). 

11. The costs, expenses and the Four by Four Remuneration of Messrs McCabe and

Hayes, in their capacity as Receivers of the property, assets and undertaking of the

Four by Four Investments Trust and as administrators and liquidators of Four by Four,

be paid from the assets of the Four by Four Investments Trust.

Dispensation of further advertising of intention to declare a dividend 

12. An order pursuant to section 90-15 of the IPS that, in relation to each of Peak Invest,

and Five Islands and Four by Four:
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(a) to the extent necessary, regulation 5.6.65(1) of the Corporations Regulations

2001 (Cth) is to operate as if the notice of the liquidators’ intention to declare a

dividend may be given not more than nine (9) six (6) months before the intended

date; and

(b) the requirements of regulation 5.6.69 of the Corporations Regulations 2001 (Cth)

be dispensed with.

Directions as to the distribution of the net assets of the Companies as trustee of the 
respective Trusts 

12A. A direction that the Receivers set aside and not presently distribute from the assets of 

the Peak Unit Trust the amount of $4,392,021.90, on account of the amount claimed 

by Pub Invest Pty Ltd (Pub Invest) in the winding up of Peak Invest (including as set 

out in the application filed by Pub Invest on 8 July 2022 in these proceedings (Appeal 
Application) (including the estimated costs and expenses and remuneration of the 

First and Second Plaintiffs (which may include a liability for any costs ordered to be 

paid by them to Pub Invest) with respect to the Appeal Application)), until the earlier of: 

(a) the final determination of the Appeal Application; or

(b) further order or direction of the Court.

13. A direction that the Receivers pay, from the remaining assets of the Peak Unit Trust

(after the Receivers set aside the amount in order 12A above and after payment of

their costs, expenses and the Peak Invest Remuneration including the costs of this

application):

(a) first, amounts to the admitted priority creditors of Peak Invest in accordance with

the priority regime established by sections 556 and 560 of the Act;

(b) second, amounts to the admitted non-priority creditors of Peak Invest on a pari

passu basis in accordance with the regime established by section 555 of the Act;

and

(c) third, the balance to the unitholders of the Peak Unit Trust in proportion to their

respective unitholding.
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13A. A direction that the amount of $4,392,021.90 set aside in accordance with order 12A 

(less the costs and expenses and remuneration of the First and Second Plaintiffs) be 

distributed by the Receivers in accordance with: 

(a) any orders of the Court made at the final determination of the Appeal Application;

or 

(b) otherwise in the manner set out in order 13 above.

13B.  A direction that the Receivers set aside and not presently distribute from the assets of 

the Five Islands Investment Unit Trust the amount of $3,471,488.00, on account of the 

amount claimed by Pub Invest in the winding up of Five Islands (including as set out in 

the Appeal Application (including the estimated costs and expenses and remuneration 

of the First and Third Plaintiffs (which may include a liability for any costs ordered to be 

paid by them to Pub Invest) with respect to the Appeal Application)), until the earlier of: 

(a) the final determination of the Appeal Application; or

(b) further order or direction of the Court.

14. A direction that the Receivers pay, from the remaining assets of the Five Islands

Investment Unit Trust (after the Receivers set aside the amount in order 13B above

and after payment of their costs, expenses and the Five Islands Remuneration

including the costs of this application):

(a) first, amounts to the admitted priority creditors of Five Islands in accordance with

the priority regime established by sections 556 and 560 of the Act;

(b) second, amounts to the admitted non-priority creditors of Five Islands on a pari

passu basis in accordance with the regime established by section 555 of the Act;

and

(c) third, the balance to the unitholders of the Five Islands Investment Unit Trust in

proportion to their respective unitholding.

14A. A direction that the amount of $3,471,488.00 set aside in accordance with order 13B 

(less the costs and expenses and remuneration of the First and Third Plaintiffs) be 

distributed by the Receivers in accordance with: 

(a) any orders of the Court made at the final determination of the Appeal Application;

or 
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(b) otherwise in the manner set out in order 14 above.

14B. A direction that the Receivers set aside and not presently distribute from the assets of 

the Four by Four Investments Unit Trust the amount of $1,525,822.55, on account of 

the amount claimed by Pub Invest in the winding up of Four by Four (including as set 

out in the Appeal Application (including the estimated costs and expenses and 

remuneration of the First and Fifth Plaintiffs (which may include a liability for any costs 

ordered to be paid by them to Pub Invest) with respect to the Appeal Application)), until 

the earlier of: 

(a) the final determination of the Appeal Application; or

(b) further order or direction of the Court.

14C. A direction that the Receivers pay, from the remaining assets of the Four by Four 

Investments Trust (after the Receivers set aside the amount in order 14B above and 

after payment of their costs, expenses and the Four by Four Remuneration including 

the costs of this application): 

(a) first, amounts to the admitted priority creditors of Four by Four in accordance

with the priority regime established by sections 556 and 560 of the Act;

(b) second, amounts to the admitted non-priority creditors of Four by Four on a pari

passu basis in accordance with the regime established by section 555 of the Act;

and

(c) third, the balance to the unitholders of the Four by Four in proportion to their

respective unitholding.

14D. A direction that the amount of $1,525,822.55 set aside in accordance with order 14B 

(less the costs and expenses and remuneration of the First and Fifth Plaintiffs) be 

distributed by the Receivers in accordance with: 

(a) any orders of the Court made at the final determination of the Appeal Application;

or 

(b) otherwise in the manner set out in order 14C above.
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Discharge and release of the Receivers 

15. A direction that by a date not less than eight weeks after the date of these orders,

Messrs McCabe and Hayes file with the Court their final account as:

(a) Receivers of the property, assets and undertaking of the Peak Unit Trust; and

(b) Receivers of the property, assets and undertaking of the Five Islands Investment

Unit Trust; and

(c) Receivers of the property, assets and undertaking of the Four by Four

Investments Unit Trust.

16. An order that upon the filing of the final account in accordance with paragraph 15

above, Messrs McCabe and Hayes:

(a) be discharged as:

(i) Receivers of the property, assets and undertaking of the Peak Unit Trust;

and

(ii) Receivers of the property, assets and undertaking of the Five Islands

Investment Unit Trust; and

(iii) Receivers of the property, assets and undertaking of the Four by Four

Investments Unit Trust.

(b) together with their employees and agents, be released from any liability

whatsoever and however arising out of or in connection with their appointment

as:

(i) Receivers of the property, assets and undertaking of the Peak Unit Trust;

and

(ii) Receivers of the property, assets and undertaking of the Five Islands

Investment Unit Trust; and

(iii) Receivers of the property, assets and undertaking of the Four by Four

Investments Unit Trust.
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Other orders 

17. An order that liberty be granted to any person who claims to have an interest in the

relief sought, to apply to the Court to vary or set aside these orders on three days’

notice to the Applicants and the Corporations’ List Judge, such application to be made

by no later than three weeks from the date of these orders.

18. An order that the costs of this application be costs in the liquidation of each of Peak

Invest, and Five Islands, and Four by Four and be paid equally from the assets of the

Peak Unit Trust, and the Five Islands Investment Unit Trust, and the Four by Four

Investments Unit Trust.

19. Such further or other orders as the Court deems appropriate.

Date: 23 June 18 August 8 September 2022 

………………………………… 
Signature of Danielle Funston (Maddocks), by her 

employed solicitor Andrew Ng 
Applicants’ legal practitioner 

This application will be heard by the Supreme Court of New South Wales on 
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B. NOTICE TO RESPONDENT(S) (IF ANY)

N/A 

C. FILING

This interlocutory process is filed by Danielle Funston for the applicants. 

……………………. 

D. SERVICE

The plaintiff’s address for service is c/- Maddocks Lawyers, Level 27, Angel Place, 

123 Pitt Street, Sydney, NSW, 2000. 

It is intended to serve a copy of this originating further amended interlocutory 

process on each defendant and on any person listed below: 

1. Australian Securities and Investments Commission

2. The known creditors of each of the second, third, fourth and fifth Plaintiffs,

being Peak Invest Pty Ltd (in Liquidation) (Receivers and Managers

Appointed), Five Islands Invest Pty Ltd (in Liquidation) (Receivers and

Managers Appointed), Surry Hills Pub Invest Pty Ltd (in Liquidation)

(Receivers and Managers Appointed) and Four By Four Investments Pty Ltd

(in Liquidation) (Receivers and Managers Appointed)

3. The Unitholders of each of the Peak Unit Trust, the Five Islands Investment

Unit Trust, the Surry Hills Pub Unit Trust and the Four By Four Investments

Trust

4. the Deed Administrators of RC One Pty Ltd (subject to Deed of Company

Arrangement), Corrimal Pub Pty Ltd (subject to Deed of Company

Arrangement), Surry Hills Pub Pty Ltd (subject to Deed of Company

Arrangement) and North Nowra Pub Trading Pty Ltd (subject to Deed of

Company Arrangement).
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1

Angus Malouf

From: Angus Malouf
Sent: Friday, 9 September 2022 3:14 PM
Cc: James Le Messurier
Subject: Peak Invest Pty Ltd | Five Islands Invest Pty Ltd | Surry Hills Pub Invest Pty Ltd | Four By Four 

Investments Pty Ltd (all In Liquidation)
Attachments: PEA11-220909-Circular to Creditors and Unitholders W Annexures-WXA.pdf

Bcc: Andrew McCabe; Danielle Funston; Andrew Ng; Douglas Bates; tim@tcbishop.com; John Peacocke; 
John Alvarez; Warwick Burgess; jeff.herbertsmith@bigpond.com; matthew@therixgroup.com.au; 
Rowan Hookway; scott hookway; Brenden Miller; Jack A'Hearn; Nick Allan; 
jaangeliau@yahoo.com.au; h_chea@yahoo.com; Nick Dignan; Brian Donnellan; 
trevor@lifehomebuilders.com.au; phung@wonga.net.au hungphilip54@gmail.com; Damian Kelly; 
fergus lefebvre; j-jlenehan@bigpond.com; Luke Muttdon; rob@sydneyproperties.com.au

cheryl@sydneyproperties.com.au; harle.mossman@gmail.com; marilyndibella@gmail.com
rogersewell50@gmail.com; glenidyl@bigpond.com davidjtaylor1@outlook.com; 

ottendorf@bigpond.com hughhtaylor@outlook.com; wmcquarters02@gmail.com; Eddie 
Senatore; Steven Dadich; Tony Hatzis; chris.langby@deutschmiller.com; Damian Kelly; Hannah 
Griffiths; Sule Arnautovic

Dear Sir / Madam,  

Please see the attached correspondence. 

Kind Regards, Angus 

Angus Malouf 
Senior Analyst 

Level 12, 28 O'Connell Street Sydney NSW 2000 
P: 02 9210 1708 | amalouf@wexted.com | www.wexted.com 

This email (including any attachments) is confidential and may be privileged. It may be read, copied and used 
only by the intended recipient. If you have received it in error, please delete it and contact the sender 
immediately by return email. Liability limited by a scheme approved under Professional Standards 
Legislation. 
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Peak Unit Trust

Contact Unit Holder Units Held
Ahearn Jack John and Kathleen A'Hearn ATF Jackathy Super Fund 25 ahearn34@bigpond.com

Allan Nick Montide Pty Ltd ATF Montide Media Superannuation Fund 30 nick.allan@smartmarket.com.au

Alvarez, John Lou Lou Investments Pty Ltd ATF Alvarez Family Super Fund 10 john@alvarez.net.au

Angeli Stefan Stefan Angeli 20 jaangeliau@yahoo.com.au

Angeli, John John Angeli 30 jaangeliau@yahoo.com.au

Bates, Doug Phoroneous Pty Ltd ATF DD Bates Family Trust 20 douglasdbates@gmail.com 

Bates, Doug Phoroneous Pty Ltd ATF DD Bates Superannuation Fund 20 douglasdbates@gmail.com 

Bishop, Tim Hansan Pty Ltd ATF Bishop Number 1 Trust 50 tim@tcbishop.com

Burgess, Warwick Valin Pty Ltd 50 warwick_steph@hotmail.com

Dignan Nick Nicholas Dignan ATF Dignan Family Trust 12 nickdignan1@gmail.com

Donnellan Brian Ashby Pty Ltd ATF The Donnellan McGrane Family Trust 30 beedee05@bigpond.net.au

Herbet-Smith, Jeff Tectcorp Pty Ltd ATF Herbet-Smith Family Trust 40 jeff.herbertsmith@bigpond.com

Hookway Rowan Clear Run Investments Pty Ltd ATF The Clear Run Investment Trust 35 rowan@clearrun.com.au

Hookway, Scott Blue Onion Capital Pty Ltd ATF Blue Onion Capital Trust 50 scott@aosgroup.com.au

Hookway, Scott Batiha Pty Ltd ATF Sixways Trust 71 scott@aosgroup.com.au

Kelly Damian Damian Kelly ATF Kam Yuen Superfund 31 damian.kelly@pubinvest.com.au

Miller, Elizabeth Lord Ted Pty Ltd ATF Miller Superannuation Fund 25 bjm@ghb.net.au

Muttdon Luke Muttdon Holdings Pty Ltd ATF Muttdon Family Trust 30 Luke.Muttdon@cba.com.au

Peacocke John Jemicia Pty Ltd ATF Mullet Trust 5 jpeacocke@peacocke.com.au

Sewell Roger Roger Sewell & Marilyn Rose Di Bella ATF Dewell Investments Superannuation Fund 25 marilyndibella@gmail.com rogersewell50@gmail.com

Warren & Julie McQuarters McQuarters Pty Ltd ATF McQuarters Superannuation Fund 27 wmcquarters02@gmail.com

636
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Five Islands Investment Unit Trust

Contact Unit Holder Units Held
A'Hearn Kathleen Kathleen A'Hearn 25 ahearn34@bigpond.com

Allan Nick Montide Pty Ltd ATF Montide Media Superannuation Fund 20 nick.allan@smartmarket.com.au

Alvarez, John Lou Lou Investments Pty Ltd ATF Alvarez Family Super Fund 15 john@alvarez.net.au

Angeli, John John Angeli 10 jaangeliau@yahoo.com.au

Burgess Warwick GRSW Super Pty Ltd ATF GRSW Superannuation Fund 20 warwick_steph@hotmail.com

Burgess, Warwick Valin Pty Ltd 50 warwick_steph@hotmail.com

Dignan Nick Nicholas Dignan ATF Dignan Family Trust 40 nickdignan1@gmail.com

Donnellan Brian Ashby Pty Ltd ATF The Donnellan McGrane Family Trust 20 beedee05@bigpond.net.au

Herbet-Smith, Jeff Tectcorp Pty Ltd ATF Herbet-Smith Family Trust 50 jeff.herbertsmith@bigpond.com

Hicks Matthew GMH Group No2 Pty Ltd ATF Hicks Family Trust 20 matthew@therixgroup.com.au

Hookway Rowan Strong Run Pty Ltd ATF Strong Run Trust 30 rowan@clearrun.com.au

Hookway, Scott Batiha Pty Ltd ATF Sixways Trust 30 scott@aosgroup.com.au

Kelly Damian Damian Kelly ATF Kam Yuen Superfund 35 damian.kelly@pubinvest.com.au

Luke Muttdon Lumarsh Pty Ltd ATF Lumarsh Superannuation Fund 25 Luke.Muttdon@cba.com.au

Miller Elizabeth Elizabeth Miller 20 bjm@ghb.net.au

Miller Rob Balance Foundation (Australia) Pty Ltd ATF The Balance Foundation 10 rob@sydneyproperties.com.au cheryl@sydneyproperties.com.au
Sewell Roger Roger Sewell & Marilyn Rose Di Bella ATF Dewell Investments Superannuation Fund 50 marilyndibella@gmail.com rogersewell50@gmail.com
Taylor David David & Virginia Taylor 20 glenidyl@bigpond.com davidjtaylor1@outlook.com
Taylor Hugh H & J Taylor Super Pty Ltd ATF H & J Taylor Super Fund 25 ottendorf@bigpond.com hughhtaylor@outlook.com

Warren & Julie McQuarters McQuarters Pty Ltd ATF McQuarters Superannuation Fund 40 wmcquarters02@gmail.com
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Surry Hills Pub Unit Trust

Contact Unit Holder Units Held
Ahearn Jack John and Kathleen A'Hearn ATF Jackathy Super Fund 25 ahearn34@bigpond.com

Allan Nick Montide Pty Ltd ATF Montide Media Superannuation Fund 25 nick.allan@smartmarket.com.au

Angeli Stefan Stefan Angeli 10 jaangeliau@yahoo.com.au

Angeli, John John Angeli 20 jaangeliau@yahoo.com.au

Chea Harry Harry Chea 25 h_chea@yahoo.com

Dignan Nick Nicholas Dignan ATF Dignan Family Trust 65 nickdignan1@gmail.com

Donnellan Brian Brian T Donnellan Pty Ltd ATF BT Donnellan Super Fund 20 beedee05@bigpond.net.au

Dowse Trevor Trevor Dowse 10 trevor@lifehomebuilders.com.au

Hung Phil Philip Hung & Kerry Anne Hegarty ATF Melpen Superannuation Fund 25 phung@wonga.net.au hungphilip54@gmail.com

Kelly Damian Bulli Passtoral Co Pty Ltd ATF 1 1 1 1 Investments 67 damian.kelly@pubinvest.com.au

Lefebvre Fergus & Lorna FJ Lefebvre & LT Lefebvre 30 ferguslefebvre@hotmail.com

Lenahan James JD & JE Lenehan Superannuation Pty Ltd ATF JD & JE Lenehan Superannuation Fund 25 j-jlenehan@bigpond.com

Luke Muttdon Lumarsh Pty Ltd ATF Lumarsh Superannuation Fund 15 Luke.Muttdon@cba.com.au

Miller Rob Rellim Holdings Pty Ltd ATF The Miller Family Trust 35 rob@sydneyproperties.com.au cheryl@sydneyproperties.com.au

Mossman Harle Harle Mossman 25 harle.mossman@gmail.com

Peacocke John Manly Pub Investments Pty Ltd ATF Manly Pub Investment Trust 735 Eddie@eddiesenatore.com

Sewell Roger Roger Sewell & Marilyn Rose Di Bella ATF Dewell Investments Superannuation Fund 50 marilyndibella@gmail.com rogersewell50@gmail.com

Taylor David David & Virginia Taylor 20 glenidyl@bigpond.com davidjtaylor1@outlook.com

Taylor Hugh H & J Taylor Super Pty Ltd ATF H & J Taylor Super Fund 25 ottendorf@bigpond.com hughhtaylor@outlook.com

Warren & Julie McQuarters McQuarters Pty Ltd ATF McQuarters Superannuation Fund 15 wmcquarters02@gmail.com
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Contact Unit Holder Units Held
Eddie Senatore NNT Capital Pty Ltd ATF NNT Investment Trust 7,240,000 Eddie@eddiesenatore.com
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Peak Invest Pty Ltd
Australian Taxation Office ATO Portal
Thomas Hopper & Partners sdadich@thpartners.com.au
Strong Run Pty Ltd and Ors rowan@clearrun.com.au
Hatzis Cusack Lawyers th@hatziscusack.com.au
The J&P Marlow (No. 2) Pty Ltd chris.langby@deutschmiller.com
Blue Marlin Enterprises Pty Ltd chris.langby@deutschmiller.com
Pub Invest Pty Ltd damian.kelly@pubinvest.com.au 
Gilchrist Connell hgriffiths@gclegal.com.au
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Five Islands Invest Pty Ltd
Australian Taxation Office ATO Portal
Thomas Hopper & Partners sdadich@thpartners.com.au
Strong Run Pty Ltd and Ors rowan@clearrun.com.au
Hatzis Cusack Lawyers th@hatziscusack.com.au
The J&P Marlow (No. 2) Pty Ltd chris.langby@deutschmiller.com
Blue Marlin Enterprises Pty Ltd chris.langby@deutschmiller.com
Pub Invest Pty Ltd damian.kelly@pubinvest.com.au 
Gilchrist Connell hgriffiths@gclegal.com.au
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Surry Hills Pub Invest Pty Ltd
Australian Taxation Office ATO Portal
Thomas Hopper & Partners sdadich@thpartners.com.au
Strong Run Pty Ltd and Ors rowan@clearrun.com.au
Surry Hills Pub Mortgage Trust Eddie@eddiesenatore.com
Rowan Hookway rowan@clearrun.com.au
Scott Hookway scott@aosgroup.com.au
The J&P Marlow (No. 2) Pty Ltd chris.langby@deutschmiller.com
Blue Marlin Enterprises Pty Ltd chris.langby@deutschmiller.com
Pub Invest Pty Ltd damian.kelly@pubinvest.com.au 
Gilchrist Connell hgriffiths@gclegal.com.au
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Four By Four Investments Pty Ltd 
Australian Taxation Office ATO Portal
Thomas Hopper & Partners sdadich@thpartners.com.au
Strong Run Pty Ltd and Ors rowan@clearrun.com.au
Hatzis Cusack Lawyers th@hatziscusack.com.au
The J&P Marlow (No. 2) Pty Ltd chris.langby@deutschmiller.com
Blue Marlin Enterprises Pty Ltd chris.langby@deutschmiller.com
Pub Invest Pty Ltd* damian.kelly@pubinvest.com.au 
Gilchrist Connell hgriffiths@gclegal.com.au
North Nowra Pub Trading Pty Ltd Sule@hallchadwick.com.au
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1

Angus Malouf

From: Angus Malouf
Sent: Friday, 9 September 2022 3:51 PM
Cc: James Le Messurier
Subject: Peak Invest Pty Ltd | Five Islands Invest Pty Ltd | Surry Hills Pub Invest Pty Ltd | Four By Four 

Investments Pty Ltd (all In Liquidation)
Attachments: Transcript of Hearing dated 8 September 2022.pdf; Applicants' Submissions on Proposed Further 

Amended IP.pdf

Bcc: Andrew McCabe; 'Danielle Funston'; 'Andrew Ng'; 'Douglas Bates'; 'tim@tcbishop.com'; 'John 
Peacocke'; 'John Alvarez'; 'Warwick Burgess'; 'jeff.herbertsmith@bigpond.com'; 
'matthew@therixgroup.com.au'; 'Rowan Hookway'; 'scott hookway'; 'Brenden Miller'; 'Jack A'Hearn'; 
'Nick Allan'; 'jaangeliau@yahoo.com.au'; 'h_chea@yahoo.com'; 'Nick Dignan'; 'Brian Donnellan'; 
'trevor@lifehomebuilders.com.au'; 'phung@wonga.net.au hungphilip54@gmail.com'; 
'Damian Kelly'; 'fergus lefebvre'; 'j-jlenehan@bigpond.com'; 'Luke Muttdon'; 
'rob@sydneyproperties.com.au cheryl@sydneyproperties.com.au'; 'harle.mossman@gmail.com'; 
'marilyndibella@gmail.com rogersewell50@gmail.com'; 'glenidyl@bigpond.com

davidjtaylor1@outlook.com'; 'ottendorf@bigpond.com hughhtaylor@outlook.com'; 
'wmcquarters02@gmail.com'; 'Eddie Senatore'; 'Steven Dadich'; 'Tony Hatzis'; 
'chris.langby@deutschmiller.com'; 'Damian Kelly'; 'Hannah Griffiths'; 'Sule Arnautovic'

Dear Sir / Madam,  

Please see the attached Transcript of the hearing dated 8 September 2022. 

Also attached is the Liquidator’s Submission dated 7 September 2022 referred to at Section 1 of the Circular to Creditors 
and Unitholders dated 9 September 2022. 

The attachments are also available on our website at the following link: https://www.wexted.com/creditor/peak-invest-pty-
ltd/ 

Kind Regards, Angus 

Angus Malouf 
Senior Analyst 

Level 12, 28 O'Connell Street Sydney NSW 2000 
P: 02 9210 1708 | amalouf@wexted.com | www.wexted.com 

This email (including any attachments) is confidential and may be privileged. It may be read, copied and used 
only by the intended recipient. If you have received it in error, please delete it and contact the sender 
immediately by return email. Liability limited by a scheme approved under Professional Standards 
Legislation. 
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CDA:CAT   
   

.08/09/22 1  
   

IN THE SUPREME COURT 
OF NEW SOUTH WALES  
EQUITY DIVISION  
 
WILLIAMS J  5 
 
THURSDAY 8 SEPTEMBER 2022  
 
2021/00348287 -  IN THE MATTER OF J HAYES & A MCCABE IN THEIR 
CAPACITY AS JOINT & SEVERAL ADMINISTRATORS OF PEAK INVEST 10 
PTY LTD (ADMIN APPTD), FIVE ISLANDS INVEST (ADMIN APPTD), 
SURRY HILLS PUB INVEST & FOUR BY FOUR INVESTMENTS  
 
MOTION 
 15 
Mr D Krochmalik for the Applicant  
Mr B Katekar SC with Mr ML Rose for the Fifth & Sixth Defendants 
Mr DS Weinberger for the Intervenors 
 
---  20 
 
HER HONOUR:  Yes Mr Katekar.  
 
KATEKAR:  If the court pleases I appear with Mr Rose.  I appear for J & P 
Marlow No 2 Pty Ltd and Blue Marlin Enterprises Pty Ltd. We're the proposed 25 
fifth and sixth defendants on the proposed further amended interlocutory 
process.   
 
HER HONOUR:  Yes.  Thank you Mr Katekar.   
 30 
WEINBERGER:  May it please the court I appear for  
Bitiha, Blue Onion Capital, Strong Run and Clear Run Investments. 
 
HER HONOUR:  Yes, thank you Mr Weinberger.  Mr Krochmalik shall we 
come to the question of your further amended interlocutory process first?  Am I 35 
correct in understanding that what is referred to as the Marlow Group claim 
affects Peak Invest, Five Islands and Four by Four, that is it affects any 
creditors of those companies and also the unit holders of the trust of which 
these companies are trustees?  
 40 
KROCHMALIK:  It certainly affects those three companies.  It also will in due 
course affect the fourth company. 
 
HER HONOUR:  I see. 
 45 
KROCHMALIK:  Because they have those same claimants, that is the persons 
for whom my learned friend Mr Katekar appears will have the same claim in 
the fourth company.  It's just that that hotel or the hotel owned by that company 
has not yet completed, the sale of that hotel has not yet competed.  So the 
issue is not, at this point, the subject of the current application.   50 
 
HER HONOUR:  I see.   
 
KROCHMALIK:  However, the process that we seek to put forward as a way of 
resolving the matters that your Honour, may I say respectfully quite sensibly 55 
raised would have the effect of also dealing in substance with the 
determination of the claim in respect of the fourth company.   
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The reason why that will happen is because the proposed representative order 
would be that the unit holders, the representative unit holder, be joined to the 
proceedings and be ordered to represent the unit holders of all of the four 
trusts. 5 
 
HER HONOUR:  I see.   
 
KROCHMALIK:  Of which the companies are trustees.  Can I just make one 
other observation.  Your Honour asked does it affect the creditors as well as 10 
the unit holders. 
 
HER HONOUR:  Is the answer no because there is enough money for those 
creditors' claims? 
 15 
KROCHMALIK:  Precisely.   
 
HER HONOUR:  Right.  Well, subject of course to hearing from Mr Katekar 
and Mr Weinberger as to any objection they may have my principle concern 
with the proposal now put forward is that it will have the effect that substantive 20 
declaratory relief is being sought on the basis that affected unit holders will be, 
their interests will be represented by one set of unit holders.  They will be 
bound by the declaration and they have had, as I apprehend, no notice of this.  
 
KROCHMALIK:  Your Honour is precisely right.  I was going to address your 25 
Honour about that.  I can do it now or if your Honour wishes to hear from my 
learned friends first, but your Honour is quite right, that's what the effect will be. 
 
HER HONOUR:  Well I'm not sure why I should do that without notice to the 
unit holders.  This is a matter that appears, from what I have been able to 30 
glean from the affidavits, there has been a high level of disputation between 
unit holders.  The liquidators and receivers have been very careful to provide a 
high level of transparency.  Why should unit holders without notice be in a 
position where they might have thought that directions were brought which 
would not be binding on them and the position changes without notice to them 35 
that a declaration binding on them which affects their interests is sought and 
made and the first they know about it is after it is made.   
 
KROCHMALIK:  I would understand your Honour's concern.  The two matters 
that I would point to as to why we say the course we adopt is sensible and can 40 
proceed today are, first, that your Honour has seen that all of the unit holders 
were specifically given notice of the application including specifically the issue 
of the proposed admission of the Marlow group claims in the amount that is 
deposed was brought to their attending and only a specific group of unit 
holders for whom my learned friend Mr Weinberger appears have sought to be 45 
heard on that issue. 
 
Now it is certainly true, as your Honour has observed, that they would not 
formally be bound in so far as all that was being sought was a direction that the 
liquidators were justified in proceeding in a particular way.   50 
 
However, in circumstances where the issue was clearly drawn to their attention 
and they not only did not seek leave to appear as interested parties in that 
application but did not write, for example, to the liquidators and receivers of the 
trust assets to say we don't agree with your approach.  We want to understand 55 
why you have done this, seek further information and so on.   
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The first point I wish to make is that it can be inferred that it is not likely that 
they would take any other different view if your Honour were to make the 
representative order. 
 
The second point is that true it is that the effect of the orders and the 5 
reconstitution of the proceedings as we envisage occurring will bind those 
parties but we say that all the points that could be made in support of the 
construction which would favour their clients - I'm sorry I withdraw that - which 
would favour the unit holders, are points that are going to be made by Mr 
Weinberger.  He is going to be able to contend for all the relevant arguments in 10 
favour of a construction, and in those circumstances there's not much to be 
gained from taking any other course.   
 
If your Honour was not satisfied nevertheless that that is an appropriate way to 
proceed, then I would have to get some instructions about this but it seems to 15 
me that the sensible course would be to adjourn these proceedings into the not 
too distant future to allow the issue of the proposed alternative reconstitution of 
the proceedings, that is the joinder of the particular unit holders and a 
representative order being made, be notified to the entire class of unit holders 
and it, for example, be made clear to them that the effect of that course would 20 
be that they would be bound by the outcome of the determination, subject to 
any appeal of course, and also there wouldn't be, for example, be any costs 
consequences as between the persons who were represented by the 
representative defendant and then if we were to proceed down that way, we 
could have the matter come back to your Honour or some other Judge who 25 
might be able to hear it in the not too distant future. 
 
It just seems to me that, at the very least, proceeding in that way would 
preserve most of the work that has been done to prepare for today and 
consistent with case management principles.  We don't want to see the work 30 
that has been done to prepare for the hearing wasted in a practical sense.   
 
As your Honour has observed it is not an insubstantial amount of money that is 
at stake.  There are persons who are obviously affected by the determination 
of the proper construction of the relevant agreements and there are obviously 35 
costs being incurred by all relevant parties who are before your Honour today, 
so we don't want those costs to be wasted in any practical sense.   
 
That is the way, in my submission, your Honour should proceed and formally I 
say that your Honour should allow the orders to be made in the form of the 40 
proposed further amended interlocutory process in prayers 1 and 2.  If your 
Honour was against me on that proposition it is just standing the matter over to 
give short period of notice and then hopefully have the matter proceed in the 
reconstituted fashion.  
 45 
HER HONOUR:  Yes.  I'm afraid I am against you on the proposition that I 
should just go ahead with this today.  I accept the pragmatic course of what 
you say that it may be unlikely that any other unit holder wishes to be heard or 
wishes not to be represented by the unit holders for whom Mr Weinberger 
appears.   50 
 
However, it is possible that unit holders have taken the view that they will not 
be bound by this and they will enter the fray at a later stage and the only 
reason why this would be proceeding without notice to them is due to the 
liquidators formulating the claim in this way at the eleventh hour.  55 
 
What I do want to explore with you thought, I know there are a number of unit 
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holders, is the practicality of proceeding this morning with your remuneration 
application, for example, leaving open the possibility of revisiting the - look, it is 
probably not practical as I say it out loud, but I don't know enough about the 
method of communication and the relationship between the liquidators 
representing the unit holders to understand whether it might for instance be 5 
possible to have them notified this morning and to see if we could return to that 
matter even as early as this afternoon.   
 
Now, that would need to be done carefully and not to put pressure on unit 
holders to respond this afternoon, but if unit holders are in a position to reject 10 
out of hand, that they wish to be heard or wish to be separately represented 
then the day has been set aside.   
 
If that's not practical, and it may well not be, then I would propose to, again 
subject to hearing any objection from Mr Weinberger or Mr Katekar grant you 15 
leave to file the further amended interlocutory process in court.  It seems to me 
that probably the remuneration aspect are the only aspects that could sensibly 
be heard today and adjourn the balance of the interlocutory application to the 
corporations list Judge for allocation of a further hearing date on the basis that 
the costs of today would be costs in that further hearing.  That is what I would 20 
propose to do.   
 
KROCHMALIK:  I certainly hear what your Honour says and there's probably 
not much more I can say against that proposition May I jus make one other 
observation your Honour. 25 
 
I should just say this.  It wasn't lost on the liquidators that one course would 
simply have been, as your Honour observed in the e-mail from your Honour's 
associate to rule on the proofs.  There were two reasons why that course was 
not ultimately adopted.  One was because of the real uncertainty about the 30 
construction issues.   
 
The second is because even doing that would not avoid the risks that were 
raised in the e-mail from your Honour's associate.  That is to say even if, for 
example, the liquidators admitted the Marlow Group claims in the amount that 35 
was the subject of the proposed direction and then a camp of unit holders, for 
example those for whom Mr Weinberger acts as affected parties appealed 
from the admission and then there was a hearing on that issue, if for example 
the Court found on the hearing of the appeal that the liquidators' construction 
was correct and the appeal would be dismissed, but equally that wouldn't bind 40 
the other unit holders either.  It wouldn't create a res judicata - I withdraw 
that - it would only create a res judicata as to the parties on that application.   
 
So then we would still be in effect in the same vice that we are in now and so it 
wasn't from, I should just say a lack of thought on the liquidators' part about the 45 
best way to proceed having regard to these issues, but I should acknowledge 
that it was only in a sense in response to the e-mail from your Honour's 
associate that the reformulation of the proceedings as in a representative 
fashion occurred to the liquidators and to us and that's why we have adopted 
this course, but I certainly appreciate that it has come very late and there is not 50 
much more I can say about that. 
 
HER HONOUR:  I think the course you are now proposing is a sensible one.  It 
is just the timing that creates a difficulty.   
 55 
Mr Katekar do you wish to be heard in relation to the course that I 
foreshadowed with Mr Krochmalik.  
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KATEKAR:  Your Honour will understand we are here today and ready to 
proceed so we are in the court's hands obviously as to what's to occur.   
 
The only other possibility that I can suggest is that we run it today and end part 5 
heard.  If other unit holders want to come and make an application with liberty 
to apply and reopen the case by a particular date, they could.  I wonder 
whether that is a possibility.  All of us are ready to run the case so the--  
 
HER HONOUR:  It raises the prospect of two hearings instead of one Mr 10 
Katekar.  That is the difficulty.   
 
KATEKAR:  I fully accept that and I fully accept everything that has fallen 
between you and Mr Krochmalik but I will say this proceeding has been going 
on for some time.  There was an order made that Mr Weinberger clients would 15 
represent the interests for the purposes of the application that was being made 
and as Mr Krochmalik says it is not entirely--  
 
HER HONOUR:  But not the interests of all unit holders, is that correct: 
 20 
KATEKAR:  No just the interest of the unit holders who expressed an interest.  
I fully accept that and that is the lacuna that your Honour is undoubtedly 
worried about.   
 
HER HONOUR:  Yes.  25 
 
KATEKAR:  And I can again say that that is the proposition.  I just wonder 
whether on balance it may be more convenient to run the hearing, get to the 
end, allow for the notification to be heard and if people want to make further 
submissions against the evidence, then they can, if that's any possibility.   30 
 
Against the costs of abandoning today is one cost.  That's a definite cost and 
then we will have to come and re-gear up for another hearing and then run the 
hearing then.  So that's one balance against the possibility if we run it today, 
nobody makes any suggestion that they wish to be heard within that interim, 35 
and then nothing is lost.   
 
Anyway that's the - I am in your Honour's hands.  I'm just raising that as an 
alternative possibility.   
 40 
HER HONOUR:  Yes.  Is there any objection to the filing of the further 
amended interlocutory process?  
 
KATEKAR:  No I can say your Honour that we have all, once we received your 
Honour's associate's e-mail, we have all been in close contact as to how it is 45 
most efficient to address the difficulty.   
 
HER HONOUR:  Yes.    
 
KATEKAR:  And from our review of the evidence we had understood that all of 50 
the unit holders, as Mr Krochmalik has said, have been notified of the original 
application, notified of the original issues. 
 
HER HONOUR:  Yes.   
 55 
KATEKAR:  So the suggestion was made that instead of seeking a direction 
that we seek an order.  So that's why we have come today with the different 

64



CDA:CAT   
   

.08/09/22 6 (WINEBERGER) (KROCHMALIK) 
   

framework, and obviously your Honour has indicated that costs of the 
application for today would be costs of the ultimate hearing.   
 
Now the difficulty, the practical difficulty that that represents for us, there is a 
lot at stake your Honour, but the practical difficulty that that represents for us is 5 
that we are not likely to get any costs order.  The liquidators have come and 
asked for a certain order which we support.  The unit holders have come 
essentially to contest as the contradictor that the - we were all essentially I 
think proceeding on the basis that if - I will say this out loud your Honour.  
 10 
One of the things that we put in our submissions right at the end is that we 
wished to be heard on costs.  That was at a moment where we weren't sure 
what argument the unit holders were proposing to run.   
 
The way that that that has emerged now that under rule 2.13, the way that they 15 
were originally brought in, we weren't proposing to seek any costs orders 
against them.  The cases have been narrowed to issues that are squarely 
before your Honour and fairly to say there wasn't going to be any costs order.  
So essentially everyone would suffer from the costs burden of abandoning 
today. 20 
 
So if we could avoid that then we encourage the court to take that course if 
that would be a possibility.   
 
HER HONOUR:  Yes, thank you Mr Katekar.  Mr Weinberger? 25 
 
WEINBERGER:  Thank you your Honour.  We consent to the court granting 
leave to the plaintiff to file the amended process.  There's not much I can 
usefully add to the discussion your Honour has had with my learned friends, 
save to say we would support for any course which avoids today's court time 30 
being wasted and in the event it is wasted then we would seek costs from the 
plaintiff.   
 
We put the plaintiff on notice that in the event today was jettisoned by reason 
of the amended application or flawed application in the first instance we would 35 
be seeking costs, that is costs thrown away.  
 
KROCHMALIK:  Your Honour, can I just raise one matter that your Honour 
raised with me earlier. 
 40 
HER HONOUR:  Yes. 
 
KROCHMALIK:  I instructed that all of the relevant notifications with unit 
holders have occurred by e-mail.  We could certainly be in a position to e-mail 
them, to inform them of the effect a representative order and that e-mail could 45 
go out imminently, I am told within fifteen minutes.  
 
Now I raise that because your Honour did suggest the possibility of dealing 
with the application at 2pm or at least that part of the application at 2pm. 
 50 
HER HONOUR:  Yes.   
 
KROCHMALIK:  Now I appreciate this would not give the unit holders a great 
deal of notice.  It would give them probably the opposite of a great deal of 
notice, very, very little notice, but it is in circumstances where they have been 55 
on notice of the issue and have been on notice of today's hearing and have not 
sought at any point in time to agitate said leave to be heard, appear, put on 
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evidence, take any step in the proceedings.   
 
So the submission I make especially in light of what my learned friends have 
said as well about the desire of not wasting today is it seems to me at least 
that that is a pragmatic practical course.  It obviously would have been more 5 
desirable to have given more notice but in the circumstances we think it would 
still have the effect of not losing today's date, not wasting the costs of 
preparation but also allowing unit holders one final opportunity to say 
something if they wished.   
 10 
Of course if they say they don't like the proposal no-one would suggest that we 
should proceed at 2pm.  So it would only take, for example, one 
communication from unit holders who say I want time to think about this and I 
want to get some legal advice or something like that, and I don't think I could 
sensibly say that we could proceed at 2pm.  But in the absence of any such 15 
communication my submission would be that we could.   
 
HER HONOUR:  I wouldn't be prepared to proceed at 2pm without a 
confirmation from unit holders that they don't wish to be heard.  The reality is 
that you may or may not get that confirmation from everybody.   20 
 
KROCHMALIK:  There are dozens of them I think your Honour.  I think it is 
most unlikely that we would be expecting to receive dozens of responses by 
2pm.  So if that is your Honour's view I don't think there's - I mean I couldn't 
say for certain that we couldn't but I would have thought it would be most 25 
unlikely.  
 
HER HONOUR:  I am just contemplating the course that Mr Katekar has 
proposed.  Just excuse me for a moment 
 30 
KROCHMALIK:  Certainly.   
 
HER HONOUR:  On reflection and with some misgivings because it does raise 
the prospect of two court hearings which might be convenient for the parties 
but is not convenient to the court, but on reflection given that it may be unlikely 35 
that any unit holder does wish to be heard separately I will adopt Mr Katekar's 
proposal.   
 
As I see it that would involve making today orders in terms of prayers 1 and 2 
of the further amended interlocutory process with order 2 being subject to 40 
additional orders.   
 
Those additional orders would direct the applicant to notify the unit holders of 
those first two orders and provide them with the further amended interlocutory 
process, all parties written submissions provided to the court today, all 45 
evidence read or tendered today and the transcript of today's hearing by say 
5pm tomorrow.   
 
There would then be a further order reserving to any unit holder leave to apply 
to set aside order 2 in so far as it affects them and to seek leave to be heard in 50 
relation to prayers 3, 3A and 3B of the further amended interlocutory process.  
A period of about two weeks to do so seems reasonable to me in the 
circumstances.   
 
So this would be permitted to be done by 4pm on say 23 September and then I 55 
will list the matter for directions before me at 9am on Monday the 26th by 
which time it will be known whether anybody seeks leave to be heard.  It has 
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the effect that judgment at least on those aspects of the declaration will be 
reserved for at least two weeks.   
 
That is course I propose to adopt unless anybody wishes to be heard about 
the proposed terms of those direction or orders that I have indicated.  5 
 
KROCHMALIK:  If the Court please.  Your Honour thank you for that indication.  
It is sensible and for my part the liquidators are content to proceed in that way.   
 
Can I just make it clear your Honour does your Honour expect that the 10 
materials be served in accordance with the rules or just that notice be given to 
the unit holders. 
 
HER HONOUR:  They would need to be notified so I would expect that they 
could be provided with those materials by way of a link to a location where they 15 
can get them electronically but the notification would obviously need to alert 
them to the substance of what is involved and I would have thought that it 
would be sensible in the circumstances to attach a copy of the further 
amended interlocutory process to the e-mail communication. 
 20 
KROCHMALIK:  Certainly, we will certainly do that.  Then otherwise as I 
understand what your Honour has said there are effectively three options 
available then to the representative unit holders - sorry, the represented unit 
holders.  One, they could seek to be heard about the representative order, if 
they didn't want to be bound; or the second option is that they could simply 25 
make further submissions if they wished on the issue of the construction of the 
relevant agreements and in each case both of those things have to happen by 
the date your Honour has indicated.  Is that how I understand--  
 
HER HONOUR:  Yes, yes, so they could either seek leave to be heard or they 30 
could seek leave to be de-coupled from the group of unit holders that have 
been prevented and then be heard on that basis.   
 
KROCHMALIK:  We have no difficulty.  We just wanted to make it clear if, for 
example, we are providing an explanation to the unit holders of their options so 35 
that we can make it clear that that is available and he third option o course is 
that they can do nothing.  
 
HER HONOUR:  Yes if they do nothing then they will be bound by the order, 
by any declaration that is made.  40 
 
KROCHMALIK:  Your Honour could I otherwise just ask that the matter go - be 
listed for directions on a day later than the 26th, only from a personal 
availability of mine.  I am not available on the 26th but if there is any other day 
that week there is no difficulty for my part.   45 
 
HER HONOUR:  Are all counsel or one counsel at least from each team 
available on Tuesday the 27th, Tuesday 27th of September. 
 
KATEKAR:  Mr Rose and I are away that week, the whole of that week, but I 50 
am available the following week your Honour.  I am terribly sorry.  Mr Rose is 
telling me that he is taking a very long break.  I am just away that week.  
 
HER HONOUR:  The following Monday is a public holiday, Tuesday 4 
October?   55 
 
KROCHMALIK:  That's fine for me thank you your Honour.  
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KATEKAR:  Your Honour it is not for me but I am sure we can work around my 
convenience. 
 
HER HONOUR:  Well I am working around everyone else's convenience. 5 
 
KROCHMALIK:  The other option is to keep it on the 26th and one of my 
instructing solicitor can appear your Honour.  It is only for directions. 
 
HER HONOUR:  It is only for directions.  The key issue is whether anybody 10 
else wants to be heard and in which case directions will be made facilitating 
that.  The hearing won't happen on that day.  I have another substantive 
hearing on that day.  
 
KATEKAR:  We can leave it to he 26th.  We can find somebody. 15 
 
HER HONOUR:  Very well.  I will leave it for the 26th.  
 
I make the following orders.  I grant leave to the applicants to file in court the 
further amended interlocutory process dated 8 September 2022.   20 
 
Mr Krochmalik is there a document that can be handed up for filing?   
 
KROCHMALIK:  Yes your Honour (document handed up).   
 25 
HER HONOUR:  That may be filed in court. 
 
Next, I make an order in terms of prayer one of that further amended 
interlocutory process. 
 30 
Next, subject to the following three orders, I make an order in terms of prayer 2 
of that further amended interlocutory process. 
 
Next, direct the applicants to notify the unit holders of the Peak unit trust, the 
Five Islands Invest unit trust, the Surry Hills Pub unit trust and the Four by Four 35 
Investment trust of the orders made today in terms of prayers 1 and 2 of the 
further amended interlocutory process and to provide those unit holders with 
access to the further amended interlocutory process, all parties' written 
submissions in relation to that further amended interlocutory process, all 
evidence read or tendered at the hearing today and a transcript of today's 40 
hearing by 5pm on 9 September 2022.   
 
Next, reserve to any unit holder leave to apply to set aside the order made in 
terms of prayer 2 of the further amended interlocutory process in so far it 
affects them and/or to seek leave under rule 2.13 of the Supreme Court 45 
Corporation rules to be heard in relation to prayers 3, 3A and 3B of the further 
amended interlocutory process, any such application to be made by 
interlocutory process filed and served by 4pm on 23 September 2022. 
 
Next, list the proceedings for directions before me at 9am on 26 September 50 
2022. 
 
You can now proceed with the substance of the matter.   
 
Yes Mr Krochmalik.   55 
 
KROCHMALIK:  Thank you your Honour.  Can I start by identifying the affidavit 
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evidence. 
 
HER HONOUR:  Yes.  
 
KROCHMALIK:  After that I will canvas the issues.  There are a series of 5 
affidavits which I read and then perhaps rather than tendering - I withdraw that.  
What we haven't done is included all of the exhibits to all of those affidavits 
because some of it has no relevance or is not germane to today's application.   
 
So what we have done is included certain of the documents from the various 10 
exhibits and included them in the court book.  What I would do, subject to any 
objection my learned friends wish to raise is simply tender the documentary 
part of the court book as a single tender if your Honour is content to proceed in 
that way, but if I can first up identify the affidavits which I read.   
 15 
HER HONOUR:  Yes, let's deal with the affidavit first. 
 
KROCHMALIK:  The first affidavit is that of Andrew McCabe sworn 7 
December 2021 and it's behind tab 5 volume 1.   
 20 
HER HONOUR:  Yes.  Any objection? 
 
KATEKAR:  No your Honour.  
 
WEINBERGER:  No your Honour. 25 
 
HER HONOUR:  The affidavit of Andrew McCabe sworn 7 December 2021 
may be taken as read.  
 
KROCHMALIK:  I don't read Mr McCabe's, what is described as his second 30 
affidavit behind tab 6.  There is nothing in that that I need your Honour. 
 
I do read what is described as Mr McCabe's third affidavit sworn 23 June 2022 
behind tab 7.   
 35 
KATEKAR:  We don't have any objections and I can indicate your Honour we 
don't have any objection, not to any of the evidence. 
 
HER HONOUR:  Yes.  Mr Weinberger? 
 40 
WEINBERGER:  No objection to the McCabe affidavits your Honour. 
 
HER HONOUR:  The affidavit of Andrew McCabe sworn 23 June 2022 may be 
taken as read.   
 45 
KROCHMALIK:  The next affidavit is behind tab 8.  It is Mr McCabe's fourth 
affidavit sworn 12 August 2022.  I should say your Honour I don't read 
paragraphs 8 and 9 - no I'm sorry.  I should have said to your Honour I don't 
intend to read paragraphs 8 and 9 of Mr McCabe's affidavit of 23 June.   
 50 
HER HONOUR:  Very well.  I will note that paragraphs 8 and 9 of that affidavit 
are not read.    
 
KROCHMALIK:  Sorry your Honour the next affidavit is 12 August behind tab 
8.  I read the whole of that affidavit. 55 
 
HER HONOUR:  The affidavit of Andrew McCabe sworn on 12 August 2022 
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may be taken as read.  
 
KROCHMALIK:  The final affidavit of Mr McCabe is that of 1 September 2022 
behind tab 9.   
 5 
HER HONOUR:  The affidavit of Andrew McCabe sworn 1 September 2022 
may be taken as read.   
 
KROCHMALIK:  Before I move to the documentary tender your Honour can I 
seek leave to file in court an affidavit of Mr Ng sworn yesterday 7 September 10 
2022 and exhibit AN2 to that affidavit.  It is not in the court book.  Does your 
Honour wish to have a working copy as well? 
 
HER HONOUR:  No that's all right.  One copy will suffice Mr Krochmalik.  
 15 
KROCHMALIK:  I seek leave to file that affidavit in court and I read that 
affidavit. 
 
HER HONOUR:  Yes.  I grant leave to the applicants to file in court the affidavit 
of Andrew Ng sworn 7 September 2022.  20 
 
KATEKAR:  No objection your Honour.  
 
WEINBERGER:  No objection your Honour. 
 25 
HER HONOUR:  Thank you.    
 
KROCHMALIK:  Just to be clear all that affidavit does is formally establish that 
the relevant parties, being the creditors and unit holders as well as the 
Australian Securities and Investments Commission have been notified both of 30 
the original interlocutory process and then the amended interlocutory process.   
 
HER HONOUR:  Yes.  Thank you.  The affidavit of Andrew Ng sworn 7 
September 2022 may be taken as read and exhibit AN2 to that affidavit will be 
exhibit AN2 on this application. 35 
 
EXHIBIT #AN2 ON THE APPLICATION EXHIBIT AN2 TO THE AFFIDAVIT 
OF ANDREW NG SWORN 07/09/22 TENDERED AND ADMITTED 
 
KROCHMALIK:  In terms of the remaining part of the evidence, as I said what 40 
we have done is in effect from tabs 12 onwards of the Court book, that's to say 
from tabs 12 to 97 including a whole series of documents, the overwhelming 
majority which come from the affidavits which I have just read, albeit there are 
certain other documents there that come from the affidavits that have been 
affirmed by a particular unit holder Mr Hookway or by Mr Anderson who is a 45 
solicitor for the Marlow group companies.  So I am in your Honour's hands but 
it may be the sensible way forward is for my friends to read their affidavits and 
we can just tender the tabs of Court book.   
 
HER HONOUR:  Yes, that would appear to be sensible.  50 
 
KROCHMALIK:  Your Honour at tab 11 is the affidavit of Shane Nicholas 
Anderson affirmed 29 August 2022.   
 
KATEKAR:  No objection. 55 
 
WEINBERGER:  No objection. 
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HER HONOUR:  The affidavit of Shane Nicholas Anderson affirmed 29 August 
2022 may be taken as read.   
 
WEINBERGER:  Your Honour we don't rely on any evidence. 5 
 
HER HONOUR:  You are not reading Mr Hookway's affidavit. 
 
WEINBERGER:  That's correct.   
 10 
HIS HONOUR:  Is there any objection to the tender of the whole of tab 12 to 97 
of the court book.   
 
KATEKAR:  Yes, in light of the nonreading of Mr Hookway's affidavit your 
Honour, that dispenses with tabs 75 to 79.  They are in volume 3 of the court 15 
book.   
 
HER HONOUR:  Yes.  Do you wish to press the tender of those documents Mr 
Weinberger?   
 20 
WEINBERGER:  No your Honour, I don't.   
 
HER HONOUR:  Do you wish to tender them Mr Krochmalik?   
 
KROCHMALIK:  No I don't your Honour.   25 
 
HER HONOUR:  I may have misheard you Mr Katekar was there any other 
part of the court book you object to?  
 
KATEKAR:  No your Honour. 30 
 
HER HONOUR:  Mr Weinberger? 
 
WEINBERGER:  Yes, perhaps I can best explain my objection by reference to 
Mr Anderson's affidavit which is at tab 11.   35 
 
By way of overview we object to the agreements which preceded the relevant 
agreement for the purpose of this hearing.   
 
So, as your Honour may have gathered there was, in relation to most of the 40 
hotels, three agreements in sequence.  The relevant one is the most recent 
one.  It contains an entire agreement clause and there is nothing to be gained 
by trying to read into the relevant agreement, the agreement in 2014 or the 
agreement in 2019.   
 45 
So if your Honour looks at paragraph 4 of Mr Anderson's affidavit I would 
object to the document exhibited at paragraph 4.  I would object to the 
document exhibited at paragraph 5 and likewise the document exhibited at 
paragraph 7.   
 50 
Similarly and for the same reasons the documents referred to at paragraphs 
10, 11, 13, 15 and 17.   
 
HER HONOUR:  Does any other party press those documents as relevant?   
 55 
KATEKAR:  Yes your Honour.  They are part of the factual matrix.  I wish to 
make some submissions to your Honour about how the three hotel 
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management agreements are to be read.  One of the things that your 
Honour - there is a dispute over how one of those terms within that agreement 
should be construed.  We seek to rely on those documents.  Certain parts of 
them was part of the factual matrix that will inform your Honour as to parties' 
commercial objectives that may assist your Honour in construing the uncertain 5 
terms.   
 
So we would ask if it is possible your Honour to allow those in subject to 
relevance.  Your Honour may find them of no assistance whatsoever.  I 
propose to make submissions on them.  Your Honour may consider that does 10 
not assist me Mr Katekar in which case it is not relevant, but for present 
purposes I do invite the court to allow them. 
 
HER HONOUR:  Mr Krochmalik. 
 15 
KROCHMALIK:  I adopt what Mr Katekar says but I say as well your Honour 
they are not evidence of the subjective intentions of a particular party-- 
 
HER HONOUR:  Subjective intentions are--   
 20 
KROCHMALIK:  Correct.  They're evidence of the context or the genesis in 
which the subsequent agreements came into effect and therefore they should 
be administered on the question of proper construction of the later agreement. 
 
Mr Katekar said if ultimately your Honour finds them of little assistance in that 25 
exercise, that is one thing at the end the determination but at least on the 
question of admissibility that is at this stage in my submission they are relevant 
and they should go into evidence.   
 
HER HONOUR:  Yes.  Mr Weinberger I propose to admit them subject to 30 
relevance.  I will hear what you say but I will hear from both parties about 
construction in due course.  
 
Are you able to assist me with what tabs of the Court book those documents 
correspond with.  35 
 
WEINBERGER:  Yes your Honour I can identify most of them and I will give 
your Honour those in a moment.  80, 81, 86, 87 and 91.  There are a couple 
more and I will give your Honour those references after the morning tea 
adjournment. 40 
 
HER HONOUR:  Yes, very well.  So exhibit 1 on the application will be tabs 12 
to 97 of the six volume court book excluding tabs 75 to 79 and subject to a 
limiting order tabs 80, 81, 86, 87 and 91 are admitted subject to relevance.   
 45 
EXHIBIT #1 ON THE APPLICATION TABS 12 TO 97 OF THE SIX VOLUME 
COURT BOOK EXCLUDING TABS 75 TO 79 AND SUBJECT TO A LIMITING 
ORDER TABS 80, 81, 86,87 AND 91 ADMITTED SUBJECTO TO 
RELEVANCE 
  50 
HER HONOUR:  Mr Weinberger you can let me know in due course what other 
matters you wish me to add into that qualification. 
 
Mr Krochmalik did you still have an application for a confidentiality order?   
 55 
KROCHMALIK:  No. 
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HER HONOUR:  That has gone away?  
 
KROCHMALIK:  Yes.  The reason for that is because they were valuations of 
the hotels before completion.  So we were concerned if for some reason 
completion went off we didn't want the valuation being disclosed but those 5 
hotel sales are completed so there is no issue about that.  
 
HER HONOUR:  Yes thank you.  Mr Krochmalik, perhaps if we deal with the 
Marlow Group issues first and then Mr Katekar and Mr Weinberger can be 
excused if they wish to be and I can hear from you in relation to any other 10 
aspects. 
 
KROCHMALIK:  I will tell your Honour what the issues are and then we will 
deal with the construction issue first if the court pleases. 
 15 
HER HONOUR:  Yes.    
 
KROCHMALIK:  There are now only in substance four issues.  The proper 
construction of the hotel management agreement, there are three but they are 
all in relevantly identical terms.  So the construction issue for one should 20 
absent anything untoward deal with the issue of all three and in due course of 
the fourth of the hotels.   
 
The second issue is the remuneration of the first plaintiff's applicants and I will 
come back to that later as I said.   25 
 
The third issue is whether or not your Honour should make orders in effect 
extending the time for the dividend to be paid in light of the requirements of the 
regulations and similarly dispensation of further advertising of the proposed 
dividend, unless there is both a power and a discretion issue there and I will 30 
return to that in due course.  The fourth is the proposed manner of distribution 
of the funds and in effect that raises two sub issues.   
 
The first is that the liquidators propose to hold back a certain proportion of the 
funds having regard to an appeal that has been lodged from the rejection of a 35 
proof of debt of an entity all Pub Invest Pty Ltd. 
 
HER HONOUR:  Yes. 
 
KROCHMALIK:  And again I will return to that as to why we want to do that but 40 
the short of it is that we want to make sure creditors and unit holders get their 
money as soon as possible which we think is a relatively noble intention and 
that is why we propose to proceed in this way.   
 
The second sub issue on this is there is one potential issue about the unit 45 
holding of the Five Island Investment trust in so far as it affects the unit holding 
of Mr Damien Kelly who is the principle protagonist behind the companies and 
I will take your Honour to that.   
 
There is also some evidence in Mr Ng's most recent affidavit about some 50 
correspondence with Mr Kelly's solicitors but that issue, in my submission, your 
Honour should effectively deal with that today.  But again that, as I understand 
it, my learned friends don't wish to be heard about any of those three 
subsequent matters. 
 55 
HER HONOUR:  Has Mr Kelly been given appropriate notice of today's hearing 
and that this issue will be dealt with today? 
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KROCHMALIK:  Yes.  
 
HER HONOUR:  All right we will go to that in due course.  It occurs to me just 
now Mr Krochmalik that the representation order made in relation to all unit 5 
holders may have a slightly awkward operation in relation to the fourth unit 
trust where the construction and clause of that agreement is not presently to 
be determined.  So can I just invite you to consider that over the luncheon 
adjournment.  I may need to revisit the precise terms of that order in so far as it 
affects the Surry Hills trust.   10 
 
KROCHMALIK:  Your Honour is right.  One thing that occurred to me is that we 
could have sought a declaration about that now as well, the difficulty is the sale 
of that pub hasn't completed.  We don't know the precise settlement 
adjustments that will affect the amount that may or may not be payable to the 15 
Marlow group claims on the proper construction.   
 
I will give that some thought.  It may be that we can have a modified form of 
declaration which doesn't precisely refer to the amounts but deals with it on the 
basis of the construction.  If I could reflect on that over morning tea. 20 
 
HER HONOUR:  Yes.   
 
KROCHMALIK:  Can I then just tell your Honour what are the liquidators' 
approach to the issue of construction has been and relevantly identified the 25 
agreements and then otherwise I seek to take a neutral role even though of 
course now I am moving for a declaration which I appreciate, nevertheless in 
circumstances where there are two contradictors it is in my submission 
appropriate, according to the authorities I refer to in the written submissions for 
the liquidator to take a relatively neutral position in that respect. 30 
 
Can I just start by taking your Honour where the relevant documents are and 
how the issues arise.  If your Honour has volume 5.  Perhaps if your Honour 
starts at volume 4 of the court book.   
 35 
HER HONOUR:  Yes.  
 
KROCHMALIK:  In the final tab in volume is - I am sorry, it is not the final 
paragraph, the penultimate tab, behind tab 80 there is what is described as the 
hotel management services agreement.   40 
 
Before I take your Honour to the agreement can I just tell your Honour how in 
effect the structure of the pubs works.  Your Honour knows each of the plaintiff 
companies, that is to say the second to fifth plaintiff companies owns or owned 
the particular hotel assets but only the land and gambling machine 45 
entitlements associated with the land.  They were held as trustee for a 
particular trust.  There was a unit trust and there are a whole series of unit 
holders that hold the units in those trusts.   
 
Som unit holders held the units in more than one trust but some simply held 50 
units in one trust or another and there's no identicality of the holdings between 
the various unit trusts. 
 
Then sitting then underneath the ownership of the land was an entity that 
owned the business that was operated out of the hotel and in broad terms that 55 
was owned by a separate company each of which is the subject of a deed of 
company arrangement.  My client the first plaintiffs are not the deed 
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administrators of those companies as your Honour may have seen. 
 
HER HONOUR:  Yes.   
 
KATEKAR:  Those companies, what I might call the deed companies, they 5 
were not trustee companies.  They held the business assets of the hotel in 
their own right and the shareholders of those companies mostly but not 
precisely to the letter, corresponded with the unit holders of the trust of which 
the companies were trustees.  So they sought to align more or less, although it 
wasn't precisely the same, the unit holders of the unit trusts and the shares of 10 
the owners of the business assets on the hotels.   
 
Then each of the now deed companies that own the business assets 
contracted to have a separate hotel operate the hotels and that in turn was 
subcontracted to what are described as the two Marlow group companies.  15 
There are two separate companies but those two companies always 
contracted with the relevant hotel operator to operate the hotel.   
 
The two companies that we say together described as the Marlow parties are J 
& E Marlow No 2 Pty Ltd and Blue Marlin Enterprises Pty Ltd. Since the trustee 20 
companies and the deed companies have owned and operated the hotels, the 
Marlow companies have been the parties that had subcontracted to them the 
operation of the hotel assets.  The terms on which that occurred did however 
change.  The genesis of the arrangements is set out in the first of the 
agreements at tab 80 your Honour described as a hotel management services 25 
agreement.  We just picked here the position for what is described as RC1 Pty 
Ltd. RC1 is the now deed company that corresponds with Peak Invest. 
 
HER HONOUR:  Yes..  
 30 
KROCHMALIK:  The relevant hotel was the  
Rose and Crown hotel in Parramatta.   
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KROCHMALIK:  Under the agreement, this agreement is undated.  However, it 
is understood that it was entered into some time in 2014.  We do know from 
documents I will take your Honour to in a moment that Peak Invest and RC1 
acquired the Rose and Crown Hotel in 2014.  
 5 
HER HONOUR:  I see.   
 
KROCHMALIK:  I might just show you that now before we come back to the 
agreement.  It is in volume 5. This is the contract for the sale of the Crown land 
on which the Rose and Crown is on.  The purchaser at point 5 of the page is 10 
Peak Invest and the contract date was 14 August 2014.   
 
Your Honour will see the price of the acquisition of the land as was per special 
condition 44.  That is on page 125 in the bottom right hand corner, page 18 of 
the contract for sale.  The top of the page there is a clause which is headed 15 
"Interdependency", and your Honour will see it is made clear that the contract 
is to be completed in effect together with a sale of the business, which I will 
take your Honour to in a moment, and that the consideration for both the land 
and the business was $13.1 million.  
 20 
At tab 85 your Honour will see that there is a contract for sale of a business, 
again for the same hotel, and this time the purchaser is RC1 Pty Limited.  That 
is the company that is now the subject of a deed of company arrangement, 
same date for the contract 14 August 2014, price is as per special condition 
5.1, and that is on page 184 clause 51 makes it clear that the business 25 
contract is interdependent for the contract of the sale of the land and, again, 
the total contract price is $13.1 million.   
 
These contracts don't distinguish or separate the purchase price as between 
the land, on the one hand, and the business, on the other hand.  As your 30 
Honour can see they together say that the consideration or the price is $13.1 
million.   
 
HER HONOUR:  Is there an issue about the documents being entered into 
evidence when they are not stamped, Mr Krochmalik?   35 
 
KROCHMALIK:  There may well be.  
 
HER HONOUR:  You might give that some consideration.   
 40 
KROCHMALIK:  I should say it is not my tender, but I appreciate in a sense I 
did tender the court book which contained these documents.  
 
HER HONOUR:  It may not--  
 45 
KROCHMALIK:  Your Honour, I can't make any submissions about why the 
structure was adopted in this way, that is to say why there was a separate 
company that owned the business and purchased the business, and a 
company on the other hand that owned and purchased the land, that is just the 
way in which the transaction unfolded; and that was the same arrangement for 50 
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each of the four hotel assets owned by each of the four trustee companies and 
deed companies.   
 
I go back to volume 4 for a moment.  This was the agreement, undated but 
apparently entered into in 2014, in which RC1, which your Honour has seen, 5 
acquired the business of the Rose and Crown Hotel contracted with the 
Marlow companies to provide effective operating and management services for 
that particular hotel.   
 
The relevant clause in this agreement, as your Honour has been told by 10 
Mr Weinberger, was subsequently superseded by clause 4 on page 7 of that 
document.  In particular that clause provides that RC1 is obliged to pay Marlow 
certain fees in accordance with the schedule we will come to and in 4.1(iii) one 
of the fees is a capital gains bonus to be paid within 42 days of the settlement 
of the sale of the Business, we will come back to that definition in a moment.   15 
 
At page 21 of that document there is a description of in effect how the Bonus 
fees is to be calculated.  It describes here that it is to be calculated on the sale 
of the Hotel.  I'll come back to the definition of hotel in a moment.  Relevantly it 
is calculated at 15 per cent of the net capital gain arising from the disposal of 20 
the hotel calculated assuming RC1 is a company trading in its own right.   
 
If your Honour looks at the definitions commencing on page 3, the definition of 
hotel is the hotel at the Rose and Crown Hotel, the Business, Land and 
Building improvements.  There are two definitions there - sorry, there are three 25 
subdefinitions.  The first is business, the second is land and building 
improvements -  I said three, I meant two.  They are each separately defined.  
Business on page 2 is defined effectively as the hotel, it has a business 
number next to it, and it makes clear that it does not include the land and 
building improvements; whereas the definition of land is the opposite, so it is 30 
the property and improvements but excludes the Business, and that is page 4, 
point 3 of the page.   
 
HER HONOUR:  Yes.   
 35 
KROCHMALIK:  The only thing I should draw your Honour's attention to is on 
page 5.  The purchase price is $13.1 million, so that corresponds with the 
amounts that I showed you in the two contracts for sale of the land and 
business earlier.   
 40 
In effect there is, I submit, no doubt about the calculation of the relevant capital 
gains fee under this agreement.  If your Honour goes back to the schedules at 
page 21, it is 15 per cent of the net capital gain arising on the disposal of the 
Hotel.  That definition expressly includes both the land component and the 
business component.   45 
 
HER HONOUR:  Yes.   
 
KROCHMALIK:  That agreement came to an end and a new agreement was 
entered into which is the document behind the next tab on 9 January 2019, 50 
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and that is the date of agreement is found on page 25.  Unlike the previous 
agreement, this agreement had Peak Invest, that is the land owner, as a party 
to it.  The previous agreement did not.  Otherwise, the other difference is that 
Pub Invest, which was the manager of the hotel, the entity associated with 
Mr Damian Kelly, was also a party to the agreement.  This agreement is in 5 
identical terms for each of the four hotels, and there was an agreement 
entered into at or around the same date for each of them.   
 
I will take your Honour through the relevant clauses, and hopefully that will 
assist your Honour in understanding the landscape and will make my learned 10 
friend's addresses a little shorter in terms of what they contend to be the 
competing construction of the relevant clause.  I start at clause 5.1 on page 34 
of this document.   
 
HER HONOUR:  Just to avoid any confusion later, Mr Krochmalik, the 15 
following page number 34 seems to be - I don't know what that relates to, you 
can perhaps use the internal page numbers for the document, 34 doesn't 
appear to be a consecutive number.   
 
KROCHMALIK:  Your Honour is right, I think it was from someone's exhibit.  I 20 
will use the internal page numbers.  Again, this agreement was superseded by 
a subsequent agreement entered into after the land owning companies 
entered into and, indeed, the deed companies entered into administration, but 
the relevant terms that your Honour has to consider are relevantly the same in 
this agreement and the subsequent version of the agreement.   25 
 
The reason, as I apprehend it, as to why that happened is because, if your 
Honour looks at page 17 of this agreement, clause 14.1(b) provided that the 
agreement would terminate on, relevantly, an administrator being appointed to 
either the company, which was RC1, or the - it doesn't actually refer to the land 30 
owner, or the company did have an administrator appointed to it, and, as I 
apprehend it, that is why a subsequent agreement was entered into with the 
Marlow company after the administrators were appointed to both the land 
owning companies and the owners of the entities that owned the business, run 
the hotels.  Sorry for that digression.  I go back to page 10.   35 
 
HER HONOUR:  Yes.   
 
KROCHMALIK:  Clause 5.1.  The company is obliged to pay the hotel 
manager, and the hotel manager is defined as relevantly both of the Marlow 40 
companies, certain moneys, including the fees and relevantly the capital gains 
bonus fees.  The same in effect as clause 6.1 on the same page is the 
entitlement of the hotel manager to receive those fees.  Those are the relevant 
entitlements of the Marlow companies to payment.   
 45 
In clause 5.3 on that same page the company and the land owner agree to sell 
both the property and the hotel as one package and as a going concern, 
unless the hotel manager otherwise agrees.  In this document, and I will 
double check that the same clause appears in the subsequent iteration of the 
document, I am told it does, but the title is slightly different.  I will take your 50 
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Honour to that in a moment.  In this version of the document in effect the 
Marlow group had a veto right in terms of how the sale could proceed, so, 
unless they otherwise agreed that there was no entitlement on the part of the 
company or the land owner to sell different land or business component of the 
hotel.   5 
 
The relevant provision that sets out the calculation of the capital gains bonus 
fees on page 31, your Honour sees in effect if a capital gains bonus event 
occurs and certain conditions are satisfied, then the hotel manager is entitled 
to receive the capital gains bonus fee and it is calculated in a particular 10 
manner.   
 
The most important definitions your Honour needs to be concerned about are 
the net sales price at point 7 of the page and also the purchase price.  The 
purchase price, start with that, your Honour will see at the end of that page is 15 
$13.7 million odd.   
 
HER HONOUR:  That is the land and the business, is that correct?   
 
KROCHMALIK:  That's clear, your Honour.  It is not clear why it was not the 20 
13.1 found in the previous agreement and there is no contextual evidence that 
will assist your Honour with that.  It may well be after settlement adjustments 
that was the amount that was paid, but I don't want speculate.  
 
PERSON JOINED VIA VIDEO LINK 25 
 
HER HONOUR:  Parties joining the matter by audio visual need to turn their 
sound off.   
 
KROCHMALIK:  I don't wish to speculate as to why that amount is different, it 30 
bears some relationship to the original purchase price as to the land and the 
business, as your Honour has seen.   
 
Then the next issue is the calculation of the number by reference to the net 
sales price, that is integer B in the formula in item 3(a) of schedule 2 of the 35 
agreement.  Your Honour has seen from the parties' written submissions that 
the definition of net sales price is the sale price of the Property.  I'll show your 
Honour where that is defined in a moment.  Relevantly, under a contract 
signed by the land owner, that is in this case Peak Invest, and then the 
parenthetical words are, I submit, warranted, they provide, "(the property may 40 
also be sold together with the business)".  Then the formula goes on to provide 
that the price is to be calculated then subject to any adjustments, taxes, and so 
on.  Then, at the end of that definition importantly the words in connection with 
its sale or disposition of the Property, that is the land, as I'll show your Honour 
in a moment, and otherwise in connection with the operation of the Business.   45 
 
I don't want to pre-empt any submissions that are going to be made but it 
seems to the liquidators, at least, that those last few words starting, "and 
otherwise in connection with the operation of the business", would be entirely 
redundant on what I'll call the contrary construction, that is the construction for 50 
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which Mr Weinberger contends.   
 
Now, we know that the argument that for redundant in terms of words in a 
contract is not always to be given primary force, that is to say there are 
sometimes occasions when redundant words are used.  Nevertheless, it is a 5 
factor that the liquidators point to as being relevant in terms of the property 
construction as together are the other words in the parentheses in so far as it 
specifically also contemplates the sale of the Business.   
 
Otherwise your Honour the definitions are in clause 1.1.  Start perhaps with the 10 
definition of hotel, page 3.  In effect that is the whole hotel, whatever is being 
operated from the Property; and property over the page at page 4 is defined as 
the property at the address on which the hotel operates, that is 11 Victoria 
Road Parramatta.  That definition does not exclude the business that is carried 
out on or from the hotel, but, in terms it does provide that it is the property that 15 
we would say to be inferred the real property at that particular address.   
 
HER HONOUR:  The contracts for sale that were entered into for each site, 
were they contracts for the land and business or separate contracts entered 
into simultaneously--  20 
 
KROCHMALIK:  Does your Honour mean when whether--  
 
HER HONOUR:  --by the liquidator and receivers now.   
 25 
KROCHMALIK:  I'll get some instructions about this, but I understand there 
were two separate contracts entered into simultaneously.  Yes.  Effectively 
consistent with the arrangements when they were purchased by the entities.  
Your Honour may have seen there were issues or at least some agreement 
from the apportionment of the total sale price about the land and the gaming 30 
machine entitlements on the one hand and the land on the other; and that is 
because separate companies sold those aspects, and different creditors, for 
example, of each of the two companies, that was an important consideration 
and the liquidators together with the deed administrators of the business 
owning companies and the purchaser reached agreement about the 35 
apportionment and there is evidence about that.  
 
HER HONOUR:  Can I ask just - I have mentioned this and I didn't seek any 
detail earlier, what was Pub Invest doing?   
 40 
KROCHMALIK:  It was a manager.  It in effect subcontracted its managerial 
responsibilities to the Marlow group.  The best description of that, your Honour, 
is if your Honour has my learned friend's, Mr Katekar's written submissions 
which are tab 1 of the court book.   
 45 
At the conclusion of my learned friend's written outline there is a table which 
sets out the particular arrangements.   
 
HER HONOUR:  Yes, I have that.  
 50 
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KROCHMALIK:  And as your Honour sees, perhaps it is not here, there is a 
reference here about 3 or 4 of the page to the operating entities and then it's 
then got the management agreements, but it doesn't--  
 
HER HONOUR:  Where is-- 5 
 
KROCHMALIK:  Your Honour, it is not in that document.  There is evidence 
from Mr McCabe about this, but the long and the short position is that Pub 
Invest was an entity that is associated with Mr Kelly, and that entity was 
contracted to manage the various agreements, manage the various hotels, but 10 
those responsibilities were in effect subcontracted to the Marlow group entities.  
The evidence about that is in Mr McCabe's first affidavit behind tab 5 in volume 
1, at paragraph 21 of that affidavit.  That refers to the effected entities that are 
now the subject of the deed of company arrangement which own the business 
of the hotels.  23 is the paragraph about the management by Pub Invest, and 15 
then paragraph 25 is the evidence about their being subcontracted to the 
Marlow group entities.   
 
HER HONOUR:  I see.   
 20 
KROCHMALIK:  Incidentally the reason why the issue to do with the Pub 
Invest claimant has arisen is because Pub Invest, that is the entity associated 
with Mr Kelly--  
 
HER HONOUR:  Just pausing there, what do I make of paragraph 24?  There 25 
are management agreements between the operator and Pub Invest, they were 
apparently terminated and those terminations are being challenged, and, then, 
the operating entities subcontracted with the Marlow group entities, so not Pub 
Invest but the operating entities.   
 30 
KROCHMALIK:  Yes, your Honour.  The operating entities being the owners of 
the business in effect, the reference there to the subcontracting and the 
entering into those agreements is the reference to the agreements I have just 
taken your Honour to, that is, for example, the hotel management agreement.   
 35 
In any event, the issue is overtaken by the fact that after the administrators 
were appointed to both of the respective land owning and business owning 
entities they entered into fresh agreements with the Marlow group companies, 
and it is those agreements from which the alleged entitlement to be capital 
gains tax free arises.  The fact that there was a dispute about whether or not 40 
the prior agreements were or were not in force is overtaken by the subsequent 
entry into the agreements.  That is how the issue with the Pub Invest proof of 
debt has arisen.   
 
Pub Invest has also in effect brought a claim for, amongst other things, a 45 
capital gains tax bonus, but, as your Honour will see in a moment, Pub Invest 
was not a party to those subsequent agreements that were entered into after 
the administrators were appointed to various companies.  It is on that basis 
that the liquidators rejected the Pub Invest claim and that is now the subject of 
an appeal that is travelling - while it is in these proceedings, it is being heard 50 
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separately with some other proceedings in the Equity Division.   
 
HER HONOUR:  Will that involve construction of the same clauses?   
 
KROCHMALIK:  No, the other definitions.  I should take your Honour to the 5 
agreement behind tab 81.  The definition of business is on page 2, the 
definition of business your Honour will see is in effect the business consisting 
of the management of the hotel and the other business activities as the 
company and the hotel manager agree.  Again, that is the relevant definition 
which is in contradistinction to the Property.  10 
 
HER HONOUR:  Yes.   
 
KROCHMALIK:  Can I show your Honour the next iteration of the documents 
which is the relevant agreement which is on foot?  That is at the beginning of 15 
volume 5.  This is the hotel management agreement.  This document does not 
have internal numbering so I'll have to give your Honour the large numbering 
at the bottom right hand corner.  At page 61 your Honour will see that this 
agreement was entered into on 28 December 2021, and at this point in time 
your Honour will see both RC1 and Peak Invest had administrators appointed 20 
to each of those companies.  
 
HER HONOUR:  Yes.   
 
KROCHMALIK:  As I said, while I couldn't be certain, it seems to me that it is 25 
likely that the reason, amongst others, for why a new agreement was entered 
into because of the determination clause in the previous agreement which in 
effect meant that the agreement had come to an end by reason of 
administrators being appointed at least to RC1.   
 30 
The other notable feature of this agreement as opposed to the predecessor 
version is that Pub Invest is no longer a party to this agreement, and that is the 
matter I was addressing your Honour about earlier.  Otherwise and putting 
aside one small issue in clause 5, which I will come to in a moment, the 
calculation and entitlement to the capital gains tax bonus is relevantly the 35 
same.  If your Honour looks at page 91 your Honour will see - this is page 90, 
schedule 2 which is headed "Fees", and at page 91 is item 3 capital gains 
bonus fee.  It has the same formula that I showed your Honour in the previous 
iteration of the agreement, that is the 2019 agreement, and the formula is the 
same, if your Honour looks over the top of the page.   40 
 
Importantly, and perhaps I should have just brought this to your Honour's 
attention earlier, lest there be any doubt, the capital gains bonus is payable by 
the land owner, that is clause B.  I should have said that is why we are here.  
Because, although some of the other - there are different companies, as your 45 
Honour knows, but relevantly the entity with the liability is not the owner of the 
business, it is the land owner, and that is in clause B.   
 
HER HONOUR:  Which clause is that?   
 50 
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KROCHMALIK:  It is in schedule 2, item 3 clause B.  
 
HER HONOUR:  I see that.   
 
KROCHMALIK:  It is the same in the predecessor version of the agreement.  It 5 
is not RC1 that has the liability, it is in this case Peak Invest.  That is why we 
are here.   
 
I want to observe that in effect the definition of net sales price is the same as in 
a version I showed your Honour earlier, and the purchase price is the same as 10 
well as, for that matter, the definitions of hotel and Property  and Business.  
That is why I said to your Honour that the matter can effectively - nothing turns 
on the fact that there is a subsequent version of the agreement entered into.   
 
The only proviso is in clause 5.3.  As I was reminded a few moments ago there 15 
is a slight difference in the language.  Your Honour might recall that, in the 
previous version of the agreement, clause 5.3 in effect gave the Marlow group 
a right of veto as to sale of the land or business separately.  Clause 5.3 is 
perhaps put in even starker terms, in so far as it obliges both the business 
owner and the land owner to sell the property and the hotels together as a 20 
going concern.  Whereas the previous version--  
 
HER HONOUR:  It was an option.   
 
KROCHMALIK:  Precisely, and that is no doubt because administrators were 25 
appointed to the separate companies, they have no doubt received advice that 
the best way for maximum movement was to sell the land and business 
property.   
 
HER HONOUR:  I wasn't going to take a morning tea adjournment but I will 30 
because you need to consider and come back to me and I need to consider 
the position of the Surry Hills unit holders in relation to the declaratory relief 
sought and the stamp duty issue.  Just to be clear, looking at paragraph 3 of 
your further amended interlocutory process, the hotel management 
agreements in paragraph 3, I see we have a separate paragraph for each trust.   35 
 
KROCHMALIK:  Precisely.  
 
HER HONOUR:  And no paragraph for Surry Hills, which begs the question 
why the Surry Hills unit holders?  If that can't be rectified then that raises the 40 
question again why am I hearing this issue today if a similar issue is going to 
have to be heard separately in relation to the Surry Hills unit holders.  I will 
hear from you after the morning tea adjournment about what your submissions 
are as to that point.   
 45 
SHORT ADJOURNMENT  
 
KROCHMALIK:  May I just address your Honour on each of the two issues that 
your Honour raised with me before morning tea and that is all I then wanted to 
say.   50 
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The first issue is the stamp duty.  My instructions are that enquiries have been 
made with the relevant persons and legal representatives who acted for the 
company that stamp duty was paid.  I am not going to have evidence of that 
certainly before lunchtime and probably not even in the course of today.  In 5 
those circumstances, what I would propose is in effect to be given an 
opportunity to reopen, limited to leading evidence to establish that.  
 
HER HONOUR:  Tendering stamped copies.   
 10 
KROCHMALIK:  Yes, or, as I understand it now, in the new world of electronic 
conveyancing with PEXA, it may not have a stamp on the front page of the 
sale contract, but there may be some other document that establishes that 
stamp duty was paid.   
 15 
Otherwise I seek leave at the directions hearing that your Honour has fixed to 
reopen to tender that evidence of stamping and, then, if for whatever reason 
we don't have that evidence, we will have to consider whether that material not 
go into evidence or an undertaking has to be given to pay the relevant stamp 
duty.  My instructions are fairly clear that stamp duty was paid, for what it's 20 
worth.  
 
HER HONOUR:  What documents are affected by this?  Is it only the two I saw 
earlier or are there more?   
 25 
KROCHMALIK:  To the extent there are other sale contracts, I think they suffer 
from the same vice.  If your Honour looks, for example, at tab 94.  
 
HER HONOUR:  What I need is a list of every document effected by this, so I 
note that those documents are admitted into evidence provisionally on the 30 
undertaking of the legal representatives for the applicants to either seek leave 
to reopen to tender evidence that stamp duty has been paid, or to provide an 
undertaking to in relation to the stamp duty that would allow the documents to 
be admitted on a final basis pursuant to section 304.  Perhaps you can 
formulate over the luncheon adjournment a list of the relevant documents and 35 
a minute of the proposed limitation that I should note in the terms of the 
undertaking offered.   
 
KROCHMALIK:  I will ensure that that happens, your Honour.   
 40 
The second issue your Honour raised was about the fact that the declarations 
as presently sought in the further amended interlocutory process do not deal 
with the Surry Hills pub.  The way in which I wish to deal with that is twofold, 
and I don't ask your Honour to make any orders now, but, in effect, what I 
would seek to do is to have a further declaration made in relation to the Surry 45 
Hills pub.   
 
Now the sale of that hotel has not completed, so that declaration could not be 
in precisely the same terms as prayers 3 and 3(a) and 3(b) of the current 
further amended interlocutory process.  It would effectively be, though, the 50 
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same formulation, but it would end after the words "After settlement 
adjustments".   
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KROCHMALIK:  It would, effectively, be, though, the same formulation but it 
would end after the words "after settlement adjustments".  So it would still be a 
declaration that, on the proper construction of the two relevant hotel 
management agreements, the capital gains bonus fee in item 3 of schedule 2 
is to be calculated and payable by Surry Hills Pub Invest Pty Limited in 5 
liquidation on the total sale price in the contract for sale dated 13 April 2022 
after certain adjustments.  
 
HER HONOUR:  So you will be wanting to file a second further amended 
interlocutory process?   10 
 
KROCHMALIK:  I will.   
 
There is one further difficulty, your Honour.  Because the Surry Hills Pub was 
not initially proposed to be the subject of a declaration, there is not in evidence 15 
the same documents dealing with the Surry Hills Pub as there are for the three 
other pubs.  I know that sounds challenging, but it is the same terms, the same 
issues of construction arise.  I wouldn't have thought that any of the parties 
would take your Honour to each of the separate agreements, because they are 
in precisely the same terms.   20 
 
So again I would simply seek leave to be able to re-open at the date listed for 
directions to be able to tender the relevant documents.  That is, the three suite 
of hotel managements agreements that I've taken your Honour to; plus, to the 
extent we find stamped copies, the two contracts for the initial purchase of the 25 
hotel asset.  That is, the land and the business component of it.  That mirrors, 
effectively, the five documents that I've just shown your Honour this morning.   
 
There won't be an issue with the unit holders for the reason being that the 
representative order that your Honour has made deals with the unit holders of 30 
the Surry Hills Pub Unit Trust--  
 
HER HONOUR:  Yes, it does, but they are entitled to be notified of the order 
sought that affects them, because at the moment they would think what 
declaration affects me, I don't care about this, if you comply with the orders 35 
that I made earlier this morning.  So it has flow-on implications also for those 
orders that I made earlier this morning about notification of unit holders.   
 
KROCHMALIK:  Your Honour is quite right.   
 40 
HER HONOUR:  All of my misgivings are coming to the fore, Mr Krochmalik.  
What I am going to do is to adjourn until 2pm in a moment to allow you to 
formulate your second further amended interlocutory process, which you will 
need to file at 2pm, to identify any evidence of stamp duty.  On reflection and 
looking at section 304 of the Duties Act, I'm not sure that I can even admit the 45 
documents provisionally without some more definite arrangement in place.  So 
they need to be excluded from exhibit 1 or evidence of stamp duty tendered 
this afternoon or an undertaking given this afternoon.  If they need to be 
excluded this afternoon then you may seek leave to re-open in due course on 
26 September.  Albeit that was set aside for a directions hearing only, I can 50 
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deal very briefly with any application for leave to re-open and tender further 
evidence to overcome that problem on that occasion.  I will then need to 
reformulate the orders that were made this morning so that they give the 
relevant unit holders notice of all the appropriate things.   
 5 
It seems to me that things just need to happen in a somewhat orderly fashion 
and we are now beyond that point.   
 
I will use the time between now and 2pm to review the evidence on your 
remuneration application in the hope of narrowing anything I need to hear from 10 
you about that so that the bulk of the afternoon, if not all of the afternoon, can 
be dedicated to the Marlow Group claims issue.   
 
That is how I am proposing to proceed.   
 15 
One thing I should have made very clear earlier is that in the event that a unit 
holder wishes be to heard and a further hearing date needs to be set, I 
consider it incumbent on all counsel to make themselves available on whatever 
date the Court is able to allocate for that further hearing in circumstances 
where I have acceded to the proposition that I should hear this matter at all 20 
and adjourn part-heard today.  I will not find the Court in a position where it is 
impossible to find another date because counsel won't make themselves 
available due to other commitments.  Counsel will need to prioritise their 
commitment to this matter, in all the circumstances, to enable it to conclude.   
 25 
I will adjourn until 2pm. 
 
Mr Krochmalik, if your solicitors can send through to my chambers the 
proposed second further interlocutory process and any other relevant 
documents in the meantime that would be appreciated.  30 
 
KROCHMALIK:  Yes, your Honour.  
 
LUNCHEON ADJOURNMENT 
 35 
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HER HONOUR:  Mr Krochmalik, I have received the documents emailed to my 
Chambers a short time ago, thank you.   
 
KROCHMALIK:  Thank you for the time, your Honour.  Before I seek leave to 
file the second further amended interlocutory process, can I raise an issue that 5 
emerged over the adjournment?  I indicated to your Honour earlier that the 
creditors of each of the four trustee companies are to be paid in full regardless 
of the proper construction.  
 
HER HONOUR:  We will just pause for a moment while the AVL system is 10 
activated and the sound turned off.   
 
VIDEO LINK ACTIVATED AND THEN MUTED 
 
KROCHMALIK:  I said before lunch that each of the creditors of the four 15 
trustee companies would be paid regardless of the admission or rejection of 
the Marlow proof of debt.  
 
HER HONOUR:  I see.   
 20 
KROCHMALIK:  There is a hypothetical scenario where that is not correct for 
one of the trustee companies.  The reason is:  Your Honour remembers I said 
before lunch we have rejected the Pub Invest proof of debt but it has appealed 
from that rejection.  
 25 
HER HONOUR:  Yes.   
 
KROCHMALIK:  If its appeal is successful and if the Marlow claim is admitted 
in full, then not all of the creditors of that company will receive 100 cents in the 
dollar, and that means that at least theoretically they are also effected by the 30 
orders that we seek.  
 
HER HONOUR:  Sorry, which company is this, Surry Hills--   
 
KROCHMALIK:  Peak Invest.  I can confirm for all of the others, regardless of 35 
the appeal and regardless of whether the Marlow group is admitted, all of the 
other three hotel land owning companies will be paid 100 cents in the dollar.  
As a result of that matter the proposed representative order that we seek 
would cover also the creditors of Peak Invest as well as the unit holders of the 
each of the four unit trusses.   40 
 
I appreciate it is unsatisfactory, your Honour, that these things appear to be a 
moving target.  We are trying, as best we can, to make sure, as your Honour 
has rightly observed, there is no risk of a subsequent application being brought 
and therefore there being any risk of inconsistent findings on these issues.  We 45 
have no reason to think that any of the creditors of Peak Invest would wish to 
be heard about this matter and, of course, Mr Katekar's clients, who are 
obviously directory affected, and therefore we see the proposal that we have 
put forward as addressing the same concerns that apply in relation to the unit 
holders; and, again, we would propose that we give specific notice of all of the 50 
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matters that your Honour has raised with us this morning to the creditors of 
that particular company, and that they also, like the unit holders, be given an 
opportunity to apply to be heard generally under rule 2.13 or to seek any order 
that they be declassed, as it were, out of the representative category.   
 5 
HER HONOUR:  Just dealing with that in terms of by reference to the short 
minutes of order that you have sent through, Mr Krochmalik; I see, so you have 
included the unsecured creditors of Peak Invest in that order, in your proposed 
order 3, I see that.  
 10 
KROCHMALIK:  Yes.  So I propose to vacate order 3 made by your Honour 
this morning which was the order, the representative order, as well as orders 4 
and 5, which were the notification order and the liberty order, and, instead, 
reformulate them in paragraphs 3, 4 and 5 of this document to make it clear 
that it would cover the persons for whom we have included in the chapeau 15 
paragraph, being not just the secured--  
 
HER HONOUR:  That is appropriate, just because there is one set of orders 
from today that appears on JusticeLink, what I will do - there were six orders 
made earlier this morning, I will number your order 1 in your short minutes as 20 
7; 2 becomes 8; 3 becomes 9; 4 becomes 10; in 5, which will become 11 I 
think, what might be applied to the set aside would now be order 9 above 
rather than order 3 read earlier this morning, because that order has been 
vacated.  
 25 
KROCHMALIK:  Yes, your Honour is quite right.   
 
HER HONOUR:  I will change the reference to order 3 in 11 to be order 9 and 
delete the rest of those words in paragraph (a), and then I would simply make 
consequently amendments to the numbering of your 6 and 7 to be 12 and 13.   30 
 
KROCHMALIK:  There are two minor changes your Honour might need to 
make in what will now be order 8, your Honour can just delete the words, "at or 
about 10.30 am".  
 35 
HER HONOUR:  Very well.  
 
KROCHMALIK:  And the same in what will become paragraph 10(a) your 
Honour can delete the words in the parentheses.   
 40 
HER HONOUR:  Yes.  Subject to those changes, Mr Katekar and 
Mr Weinberger, do you wish to be heard in relation to leave to file the second 
amended interlocutory process or the short minutes?   
 
KATEKAR:  I have no difficulty with the amended second further 45 
amended - I'm not sure that I have actually seen it.   
 
SECOND FURTHER AMENDED INTERLOCUTORY PROCESS HANDED TO 
COUNSEL  
 50 
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KATEKAR:  But I wish to say something about what I think is now what was in 
this document 6 and 7 but I think it may be now 12 and 13.  
 
HER HONOUR:  Yes, that's correct.   
 5 
KATEKAR:  The regime there represents a difficulty but I have a solution.  Can 
I just indicate what my solution is and then I can indicate what the difficulty is?  
The solution is that those documents at tabs 84, 85, 90 and 94 were part of the 
exhibit to Mr Anderton's affidavit, that is part of our evidence.  Under section 
304(2)(b) an undertaking to be given by a person who is not liable, and that 10 
undertaking is referred to in rule 31.13(2) of the UCPR as being the alternative 
form of undertaking to inform the Chief Commissioner, we would propose to 
give that undertaking.   
 
Can I indicate, if that proposal is not acceptable for one reason or another, 15 
Mr Krochmalik may have something to say about it, the difficulty we have with 
this regime is that it may ultimately be the case that those documents are not 
admitted.  Your Honour will see subparagraph (b) the undertaking by the 
person who is not liable.  We would be prepared to give that undertaking in 
respect of those power documents.  The reason is that it is part of my 20 
argument that I wish to articulate before your Honour today, that the starting 
point for the capital gains bonus fee includes both the price of the land and the 
price of the business.   
 
HER HONOUR:  Yes, I understand.  25 
 
KATEKAR:  The evidence that I would seek to rely upon is contained in those 
documents.   
 
HER HONOUR:  Well, if the undertaking is given, as I understand, through 30 
304(2)(b) I can admit the documents.  Who do you say is the person to-- 
 
KATEKAR:  --in the contracts my clients are the two named clients, who is J 
and P Marlow and Blue marlin Pty Limited, they are the fifth and sixth 
defendants and they are not the purchasers under the contract.   35 
 
HER HONOUR:  And the undertaking would be to forward the documents 
together with the required information to the Commissioner within, say, seven 
days.  
 40 
KATEKAR:  Yes, your Honour.  
 
HER HONOUR:  Would that address the - if that undertaking were accepted 
that would remove the need for what has become order 12 and also 13(a), but 
13(b) would remain in issue, is that how you see it, Mr Katekar?   45 
 
KATEKAR:  13(b), yes.  13(b) represents a separate problem.  I don't know 
whether it is a problem on the stamp duty issue, I haven't seen that document, 
but, if I am to run an argument about the Surry Hills pub, I would wish to make 
the same submission.  At the moment I don't have the evidence of it.   50 

90



FMF:CAT   
   

.08/09/22 32 (KATEKAR) 
   

 
Now, I came today understanding that I needed to articulate - I don't know 
whether this is going to cause any difficulty for the hearing as a whole, I hope 
that it doesn't - but I need to say that I would wish to make the submission in 
relation to the Surry Hills pub that the purchase price included the land and the 5 
business but, without the contract of purchase, I can't make that submission 
good.   
 
Mr Krochmalik has given me today just a minute ago the hotel management 
agreement for the Surry Hills pub which is naturally the key document, and it 10 
refers to a purchase price, I don't know if your Honour has that, it referred to a 
purchase price; but the evidence I would require is the purchase agreement to 
be able to make the proposition good that that is land and business and I don't 
have that.  So that is an embarrassment I have today.  I don't know if that 
could be addressed by an ability to reopen down the track before your Honour 15 
gives judgment, if that is the regime that your Honour continues to propose.  
 
HER HONOUR:  Yes, that is why I was hoping those Surry Hills documents 
could be dealt with today, that is all of them, but it is the case, is it 
Mr Krochmalik, that, whilst you are in a position to tender told the hotel 20 
management agreement, you are not in a position to tender the sale and 
purchase contracts.  
 
KROCHMALIK:  Not at this moment.  I am confident I will be able to before the 
end of the day.   25 
 
HER HONOUR:  All right.  Do you have anything to say about Mr Katekar's 
proposal to give the undertaking which would remove the need for your order 
12?   
 30 
KROCHMALIK:  No.  We think it is sensible.  I can tell your Honour that all of 
the enquiries we have made, although I can't prove it with evidence, suggest 
that stamp duty was paid, so we have no difficulty with the undertaking being 
given.   
 35 
HER HONOUR:  All right.  Mr Katekar, your difficulty in relation to the Surry 
Hills documents is the leave in 13 was extended to your clients also and, for 
that matter, Mr Weinberger's clients.  
 
KATEKAR:  Yes, your Honour.  I have just done something evil to my copy.  40 
 
HER HONOUR:  It would be open to either of you to issue a notice to produce 
for the relevant documents and tender them.  
 
KATEKAR:  Yes.  45 
 
HER HONOUR:  And would that adequately protect your position in order to 
ensure that you have the relevant material to run the arguments that you want 
to run, accepting that there may need to be some supplementary submissions 
after the leave to reopen has been exercised?   50 
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KATEKAR:  Yes, your Honour.  
 
HER HONOUR:  Mr Weinberger, do you wish to be heard about any of these 
things?   5 
 
WEINBERGER:  No, your Honour.   
 
HER HONOUR:  In addition to the changes made to the short minutes 
document earlier, you have now deleted paragraph 12 but will not change the 10 
renumbering that I indicated earlier.   
 
In relation to paragraph 13 I have added the words in the first line "and the 
defendants" after the word "applicants".   
 15 
I have deleted subparagraph (a) of paragraph 13 and the word "upon", and 
subparagraphs (c) and (d) in number 13.   
 
Mr Krochmalik, was there something else?   
 20 
KROCHMALIK:  No.  I was going to tender the hotel management agreements.  
 
HER HONOUR:  I will just make these orders and then we can deal with that.   
 
I make orders in terms of paragraphs 7 to 11 and 13 of the short minutes of 25 
order as amended by me, initialled and placed with the papers.   
 
In relation to the documents in tabs 84, 85, 90 and 94 of exhibit 1, I note the 
undertaking given by the fifth and sixth defendants to forward to the Chief 
Commissioner of State Revenue within seven days the name and address of 30 
the person liable to pay duty on those instruments under the Duties Act 1997 
New South Wales.   
 
In accordance with the order just made, the second further amended 
interlocutory process may be filed in court.   35 
 
SECOND FURTHER AMENDED INTERLOCUTORY PROCESS FILED IN 
COURT 
 
KROCHMALIK:  Your Honour just to complete the evidence, subject to the 40 
issue of the contracts for sale when the Surry Hills pub was first purchased, I 
tender two hotel management agreements, one dated 1 July 2019 and the 
second dated 28 December 2021.   
 
HANDED UP  45 
 
WEINBERGER:  Your Honour, I don't object to the later one.  
 
HER HONOUR:  Is it the relevance objection again, Mr Weinberger?   
 50 
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WEINBERGER:  Yes, your Honour.  
 
HER HONOUR:  I will take the same course as previously, and I assume you 
have no objection, Mr Katekar?   
 5 
KATEKAR:  No, your Honour.   
 
EXHIBIT #2 HOTEL MANAGEMENT AGREEMENT BETWEEN SURRY 
HILLS PUB PTY LIMITED AND OTHERS DATED 1 JULY 2019 TENDERED, 
ADMITTED SUBJECT TO RELEVANCE 10 
 
EXHIBIT #3 HOTEL MANAGEMENT AGREEMENT BETWEEN SURRY 
HILLS PUB PTY LIMITED AND OTHERS DATED 28 DECEMBER 2021 
TENDERED, ADMITTED WITHOUT OBJECTION  
 15 
KROCHMALIK:  Those are my only submissions in respect of the construction 
issues.  
 
HER HONOUR:  Thank you, Mr Krochmalik, I should indicate that I don't need 
to hear from you in relation to the remuneration application.  I will hear from 20 
anybody opposing it but I understand there is no opposition, at least at the 
moment.   
 
KROCHMALIK:  If the Court please.   
 25 
WEINBERGER:  Your Honour if it is convenient, can I notify those further 
objections?   
 
HER HONOUR:  These were additional subject to relevance material.   
 30 
WEINBERGER:  Yes, your Honour.  The documents to which I took objection 
are found at tabs 83, 89 and 93.  They also appear at tabs 44, 45, 46 and 58 
as annexures to other documents, such as letters from the liquidator or 
submissions made to the liquidator.   
 35 
HER HONOUR:  Very well.   
 
WEINBERGER:  As I appear for the first to the fourth defendants is it 
convenient if I first address, your Honour?   
 40 
HER HONOUR:  Yes, it is, before you do that I formally note that, in relation to 
exhibit 1, the documents at tabs 83, 89 and 93 and those same documents 
appearing at tabs 44, 45, 46 and 58 are admitted subject to relevance.   
 
WEINBERGER:  I should at the outset indicate that I don't press the 45 
submission contained in paragraph 29(f) of my written submissions.  
 
HER HONOUR:  Thank you.   
 
WEINBERGER:  I commence to address your Honour by reference to the hotel 50 
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management agreement 2021 in so far as it concerns the Rose and Crown 
Hotel which your Honour will find at tab 82.  Picking it up if I can address your 
Honour by reference to the numbers at the bottom of the page.  Commencing 
at page 61 your Honour will see the date of the agreement RC1, and I don't 
want to go over old ground unnecessarily, but RC1 was the owner of the 5 
business and Peak Invest defined as the company, Peak Invest the land owner 
and the remaining two parties are defined as the Marlow group.   
 
The next matter to observe is recital B.  When your Honour looks at recital B in 
conjunction with clause 1.2K commencing at page 64 clause 1.2 contains the 10 
rules for interpretation and at K the recital forms part of this agreement.  So it is 
plain that the Court is concerned I submit with this agreement and this 
agreement only, and I'll develop that submission in a moment.   
 
At clause 5.3, to which your Honour has been taken, there is an obligation 15 
there to sell the property and the hotel as one package.  Now, I submit that 
does not necessarily mean one contract, it may well mean two separate 
contracts.  Clause 6.1 concerns fees which is in effect schedule 2 to which I 
will return in a moment.   
 20 
If your Honour then moves forward to clause 14.1 which deals with termination, 
I ask your Honour to observe subclauses (d) and (e).  The first being, the 
agreement comes to an end after the property, and only the property, is sold 
by the land owner, and, (e) the notice comes to an end 120 days after the 
company provides written notice.  It is again relevant for reasons I'll come to in 25 
a moment.   
 
At clause 16.2 your Honour will see there the entire agreement clause to which 
I referred when I took objection to some of the earlier, the preceding 
agreements.   30 
 
Mr Katekar put the submission that the contracts of earlier in time are relevant I 
think he said for context and perhaps to indicate the genesis of the transaction 
but I submit the terms and conditions of the earlier agreements don't inform the 
background or the genesis of the transaction, nor do the agreements 35 
themselves tested this way; let's assume there were no agreements earlier in 
time and all your Honour had before you was the 2021 agreement.  It can't 
possibly be contested in circumstances where there is an entire agreement 
clause that the outcome is different or would be different depending upon 
whether or not one has regard to the earlier documents or not.  So the Court is, 40 
I submit, confined to looking at the four corners of the 2021 agreement.   
 
I then take your Honour to schedule 1, which your Honour will find at page 85.  
This contains or identifies the services which the hotel manager was to provide 
or the Marlow group was to provide.  In particular can I invite your Honour to 45 
detect at page 89 clause 12 of schedule 1 headed capital works bureau gram.  
Your Honour will see from (a0 the hotel manager will, and what should be (iii), 
co-ordinate, paraphrasing, capital works, and then at (d) at the bottom of the 
page, capital works programs will be conducted at the companies lost cost and 
expense.  That is at the cost and expense of RC1.   50 
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We then come to that which is at the heart of this application, and that is 
schedule 2 which provides for the fees.  Your Honour will see from clause 1 of 
schedule 2 which is at page 90 subparagraph (a) from the commencement 
date, which is 24 December 2021 as defined, the hotel manager will receive a 5 
base fee of $325,000 plus GST per annum paid fortnightly.  So that is the 
remuneration which the hotel manager attains for carrying out its services 
together with or for operating the business, together with the bonus fee which 
your Honour will see in clause 2.   
 10 
Clause 2 provides that if the bonus fee conditions are satisfied and the bonus 
fee conditions are over the page at subparagraph (c), that is the bonus fees 
conditional upon various matters; but the long and short of it, and I can take 
your Honour through the calculation but it is unnecessary, that if there is a 
certain return, in the consideration for providing the services is not only the 15 
$325,000 base fee per annum, but there is an annual bonus fee.  
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WEINBERGER (cont'd):  So that is how, that provides the remuneration for the 
provision of the services.  It is remuneration for the business.   
 
Then finally we come to the capital gains bonus fee.  Mr Katekar says the 
capital gains bonus fee, which is payable by the land owner, is a fee based on 5 
the sale of both the property, that is the land, and the business.  I submit it is 
only payable by the land owner on the sale of the land and that the business 
manager is remunerated by reference to the base fee and the bonus fee.  
 
Now dealing with the capital gains bonus fee in clause 3A upon occurrence of 10 
any capital gains bonus event.  So the first thing to do is to understand what is 
a capital gains bonus event.  If your Honour turns over to page 92 your Honour 
will see that expression defined as the sale or other disposition of the property 
by the land owner, that's at about D.  Does your Honour see that?   
 15 
HER HONOUR:  Yes I see that.  
 
WEINBERGER:  So when there is a sale by the land owner of the property and 
if the capital gain bonus fee conditions are satisfied, now that's in A which I will 
come to and in C which I will come to, then the hotel manager is entitled to 20 
receive the capital gains bonus fee which is calculated as follows and I will 
walk your Honour through this tortured toured formula.   
 
A, as your Honour will see from over the page, is really the end of bonus.  The 
balance of the formula is how it is calculated.  The starting point is B, the net 25 
sales price. 
 
HER HONOUR:  Yes. 
 
WEINBERGER:  Then therefore one needs to look at, with some detail, the 30 
definition of net sales price and this may well be where Mr Katekar and I 
fundamentally disagree.  So I will need to emphasise aspects of the definition. 
 
Now, the first point to observe is that net sales price means the sale price of 
the property.  It doesn't say or provide for the sale price of the property and the 35 
hotel.  So one is confined to the sale price of the property.   
 
The next point is the sale price under a contract, using the singular, signed by 
the land owner as the seller.  It does not say and signed by RC1, the hotel 
manager as the owner of the business.   40 
 
HER HONOUR:  It doesn't say that.  What meaning to do I give to those words 
in parenthesis thought? 
 
WEINBERGER:  I am about to address your Honour on that.  Can I say at the 45 
outset the words in parenthesis doesn't convert it to the point where the clause 
is rewritten to include the sale of the property and the business.  But where it 
says, which may include the company as a seller of the business, all that is 
doing is giving effect to clause 5.3 which provides that they are to be sold as a 
package, whether with one contract or two.   50 
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To put it another way, it is making clear that if there is a single contract for sale 
of the business and the property, which is a possibility, what you are left with is 
still the sale price of the property under a contract signed by the land owner.  It 
does no more than that.  Words "under a contract signed by the land owner" is 5 
not only in the singular but it is anchored to the contract signed by the land 
owner, not anchored to any contract signed by the company. 
 
So at the risk of repetition simply because the contract for sale of the property 
may, doesn't have to, but may include the company as a seller of the business 10 
doesn't mean the net sales price is both the net sales price of the property and 
the business.   
 
The next aspect of the clause is less adjustments, taxes, fees et cetera.  I will 
just generically refer to that expression as adjustments payable by the 15 
company and the land owner, but those adjustments must have a connection 
with its sale or disposition of the property, that is the word "its" again is the 
singular, not their sale and disposition of the property and the business.  It has 
to have a connection with the sale by the land owner of the property and the 
words at the end, otherwise in connection with the operation of the business 20 
again is confined to adjustments which may be payable as a consequence of 
the sale of the property.   
 
So you could have a situation where you sell the property and the company 
has to pay certain adjustments, whatever they might be, but those words do 25 
not, on any view, convert net sales price to mean the sale price of the property 
and the hotel. 
 
If your Honour is against me and admits into evidence the earlier agreement, in 
particular the 2014 agreement, as I have said in my submissions there is a 30 
clear and deliberate change in language from 2014, the 2014 agreement, to 
this agreement.   
 
The next aspect of the formula, that's returning to the top of page 92, is the 
sale price.  So the starting point is B, this is the formula on page 91, the net 35 
sale price of the property less the purchase price which is C.  The purchase 
price your Honour will see at about point 6 of the page at 92 in round numbers 
at 13.7 million.  It is not as my learned friends have put in their submission, the 
purchase price, the actual purchase price of the hotel and the business which 
was 13.1 million and your Honour was taken to page 125 at tab 84 which 40 
records that.   
 
The next integer in the formula is one has the net sales price, less the 
purchase price, less net capital expenditure.  Now net capital expenditure is 
defined at 92.  So one goes to capital expenditure first, means the aggregate 45 
of the capital expenditure undertaken on the property i.e. the property only, 
and I pause there to note it does not matter whether the capital expenditure 
was undertaken by the land owner or by the business owner as contemplated 
by clause 12 of schedule 1.  As long as the capital expenditure on the property 
in totality must be taken into account in order to work out the net capital 50 
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expenditure.  That is then multiplied by fifteen percent to arrive at the capital 
gains bonus fee.   
 
Now your Honour should also note at page 92 at B that the capital gains bonus 
fee is payable by the land owner and that's an important factor in support of 5 
the construction for which we urge.  There is no logical reason why it should be 
paid by the land owner only and not, for example, the land owner in part and 
the operator of the business in part if what was intended was that the capital 
gains bonus fee applies to the sale as a package, if I can put it that way, and 
not the sale of the property only. 10 
 
The next aspect to emphasise is clause 4 which appears on the page and 
clause 4, in my respectful submission, lends significant support for the 
construction of the capital gains bonus fee, in particular the net sales price for 
which we can contend.   15 
 
Now I have taken your Honour - can I just invite your Honour to return to the 
termination clause momentarily at page 77, that's 14.1E, the agreement 
terminates 120-days after the company provides written notice.  I will just ask 
your Honour to bear that in mind. 20 
 
Then clause 4 provides if the company terminates pursuant to clause 14.1E, 
that is 120-days written notice, then the hotel manager will receive the 
following amounts on the date of termination.  Firstly, fifty percent of the base 
fee.  So instead of receiving $325,000 per clause 1 of schedule 2, it will receive 25 
$162,500.   
 
The next aspect of remuneration is that the hotel manager RC1 will receive the 
additional bonus fee which is set out immediately below in bold.  So instead of 
receiving the bonus fee at clause 2 on page 90, it receives the additional 30 
bonus fee as calculated below.   
 
Then finally, and compellingly in my submission, the capital gains bonus fee 
will be calculated on the basis of an independent valuation of the property, that 
is of the property only as the sale price of the property which was sold on the 35 
affected date.   
 
So if there is a termination and no sale the bonus, the capital gains bonus fee 
is calculated by reference to the valuation of the property which is a proxy for 
the sale price of the property.  But the clause, that is subclause 3, speaks of an 40 
independent valuation in the singular, not two valuations, and of the property 
again in the singular.   
 
Now it couldn't have been in the parties' reasonable contemplation that if one 
wanted to outflank the obligation to pay the hotel manager any commission at 45 
all that it could simply terminate on 120-days written notice and avoid it all 
together because the corollary is that would be the effect of 14.1E.  In other 
words assume against me for the moment that on the proper construction of 
net sales price net sales price means the sales price of both the property and 
the business, if one wants to avoid paying the bonus on the sale price of the 50 
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business, which is significant, one simply terminates on 120-days notice and 
all the hotel manager is left with in those circumstances is the notional value of 
the property or a calculation based on the notional value of the property, not a 
calculation based on the notional value of the property and the business.   
 5 
So if our learned friends are correct that on the proper constructions calculated 
by reference to the sale price of the property and the business, clause 14.1E 
would be a simple way to outflank that so called obligation and it cannot be 
that the parties intended such an illogical outcome to obtain simply by 
providing 120-days notice.  To put it another way you get out of the obligation 10 
to pay the bonus based on the sale price of the business if you provide 
120-days written notice.  That would be an absurdity.   
 
But moreover at page 93 at B the hotel manager and the company, but 
importantly the hotel manager, acknowledges and agrees that the payment of 15 
the amounts under 4A, that is based on an independent value of the property, 
not the business, and those words cannot be any clearer, represents a fair 
calculation and estimate of its losses.   
 
Now I don't like putting submissions in the rhetorical, but there could only be 20 
such an acknowledgment and agreement if what was intended was that the 
words net sales price as defined on page 92 is only concerned with the sale 
price of the property and not in addition to the sale price of the business.   
 
HER HONOUR:  Just going back to the purchase price definition at page 92, 25 
you've submitted that is not in fact the addition of the property and the 
business purchase price in 2014.  Is there any evidence that sheds light on 
what that figure is?   
 
WEINBERGER:  No your Honour.  One could speculate by it really doesn't 30 
matter why the parties chose that figure.  Let's assume the parties chose 
12-million or 10-million, it is just a number which creates sufficient of a buffer or 
a threshold upon which the capital gains bonus fee is then to be calculated.  
So one has a situation where the base fee and the bonus fee, that is clauses 1 
and 2 of schedule 2, provides the remuneration and the incentive in so far as 35 
the hotel manager develops an improves the business and the capital gains 
bonus fee likewise provides to the extent the hotel manager improves or the 
parties as a collective enjoy the benefit of an increase in the value of the 
property, but it wasn't the intention in effect it's my submission that the hotel 
manager receivers three fees for improving the value of the property, that is 40 
the base fee, the bonus fee and a capital gains on the sale of the business. 
 
It is well understandable why it is that the parties so agreed.  As your Honour 
knows from the front of the agreement the administrators of both the business 
and the land owner entered into the agreement in December 2021 no doubt 45 
with a view to sell and dispose of the property.  It's, in my respectful 
submission, sufficient remuneration, and I don't say this as a reason why your 
Honour should cut across express words of the agreement, but it is 
understandable why the liquidator and the administrators for example would be 
reluctant to provide a capital gains bonus on both the sale of the property and 50 

99



CDA:CAT   
   

.08/09/22 41 (WEINBERGER) 
   

the business.   
 
These properties and business in this case were sold I think six months later in 
June 2021.  So the Marlow group are already enjoying a significant bonus 
capital gains bonus on the sale of the property simply for performing the role 5 
as hotel manager for a period of about six months and what I am putting to 
your Honour it is understandable why the liquidator would not wish to oblige 
itself or the companies under its auspices of an obligation to pay further seven 
figure amounts simply to manage the business for a very short period of time. 
 10 
HER HONOUR:  By reference to the sale price achieved for an asset that was 
not in fact an asset of the company, of the trust.  
 
WEINBERGER:  Yes.   
 15 
HER HONOUR:  Now Mr Katekar says in his submissions returning to net 
sales price, well if it was intended to simply apply to the price of the property 
the clause could have expressly said.  So the obvious rebut to that submission 
is, well, if it was intended to apply to the sale of the property and the hotel, the 
definition of net sales price could have easily said so. So with respect nothing 20 
is resolved in favour of the Marlow group by that submission.   
 
I return to the, this is the words of the defined expression net sales price 
without rewriting the clause or reading words into it which aren't there and 
without recourse to a 2014 agreement which does not shed light on 25 
background context or object.  One clearly knows what the object of this was 
and that is to manage the hotel.  One can't, as a matter of construction, 
incorporate or transmogrify terms and conditions in the 2014 agreement into 
this agreement for the purpose of properly interpreting the agreement. 
 30 
HER HONOUR:  In other words you say the previous agreement had been 
terminated by reason of the administration, the parties were starting afresh in 
the context where the companies were in administration, the trusts in 
receivership and the assets needed to be sold.   
 35 
WEINBERGER:  Precisely your Honour and as I took your Honour to it there is 
express accommodation for that not only in the recital which is typically is not 
operative but by reason of clause 1.2K which renders it operative, so the 
recitals form part of this agreement.  It replaces in its entirety the 2019 
agreement and, of course, the 2019 agreement replaced the 2014 agreement, 40 
but there's no, in my respectful submission, no proper avenue or mandate to 
look outside the terms of the 2021 agreement at page 61 as an aid to construe 
the provisions with which we are concerned and as I put to your Honour that is 
further supported by clause 16.2 at page 80.  It embodies the entire 
agreement, supersedes all prior agreements and understandings between the 45 
parties.  So whatever the understanding or agreement was in 2014 and 2019 it 
is simple irrelevant.   
 
In the written submissions we have referred to a decision of Built NSW v Politic 
2015 NSWSC 380.  Can I hand a copy of that decision to your Honour. 50 
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HER HONOUR:  Certainly, thank you (handed up).  
 
WEINBERGER:  I've opened it at paragraph 18.  I had thought I brought some 
copies to court but it is my only copy.   5 
 
Paragraph 18 of the decision with respect does not contain a novel 
proposition, but the short point is, commencing on line 4 of that paragraph, 
there is no reason why that agreement should not take effect according to its 
terms.  Similarly, there is no reason why recital B enlivened by 1.2K and clause 10 
16.1 should not likewise take effect according to their terms.  Those are my 
submissions your Honour.   
 
HER HONOUR:  Yes.  Thank you.   
 15 
KATEKAR:  As your Honour knows we support the declarations sought in 3, 
3A and 3B and now 3C of the second further amended interlocutory process 
your Honour.  The only qualification, not a great place to start, but the only 
qualification that I do have, I don't know that there is any contest about this, 
your Honour sees, if your Honour has it, paragraph 3, your Honour sees in the 20 
second line there is the hotel management agreements, and two were given.  
One is 9 January 2019 and then there is 28 December 2021. 
 
HER HONOUR:  Sorry, paragraph 2?   
 25 
KATEKAR:  Paragraph 3. 
 
HER HONOUR:  Yes, I see that.  
 
KATEKAR:  Yes.  It is really only the second date that is relevant, not the first.  30 
The first date is the original version of this agreement that was overtaken by 
the 28 December 2021 agreement and it is the 28 December 2021 agreement 
that we seek.   
 
HER HONOUR:  I see.  35 
 
KATEKAR:  That is repeated in 3A, 3B and 3C.  Our contention is that it is the 
last of the agreements that is relevant.  That is what we propound.  We don't 
suggest that there is any term of the earlier agreements that changes the effect 
of the later ones.   40 
 
So I am just addressing your Honour on that issue.  Before I embark on that, 
your Honour will recall I attached to my submissions a schedule which is a 
summary schedule.  What I have done, perhaps inelegantly, is that I have 
added footnotes to it, to the court book.  Could I hand copies of that up?   45 
 
HER HONOUR:  Yes, thank you (documents handed up).  Mr Katekar the 
good point that you make those dates, unless anybody presents to the contrary 
I am intending to determine the application for declaratory relief on the basis 
that it relates to the current agreements only and I should say that where each 50 
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of those prayers refers to the contracts for sale of each relevant hotel, I am 
treating that as a reference to the land contract and the business contract as I 
understand they were separate.   
 
KATEKAR:  Yes.  What your Honour does not have is those agreements, the 5 
sale contracts.  They are not in evidence.  There is a reference to them in the 
body of Mr McCabe's affidavit, but the contracts themselves are not in 
evidence. 
 
HER HONOUR:  Yes, very well.  10 
 
KATEKAR:  I will say that the word used by Mr McCabe in those paragraphs is 
contracts, plural.   
 
HER HONOUR:  Yes.  15 
 
KATEKAR:  Now your Honour I am going to address your Honour about the 
Rose & Crown management hotel agreement and your Honour will see from 
this table where the other ones are and exhibit, I think exhibit 3, is the one for 
the Surry Hills Pub.   20 
 
So before I embark - I am going to propose to take three steps.  My first step is 
to go back to the Rose & Crown Hotel management agreement.  I know your 
Honour has seen it twice now.  I thought I was going to go first.  I find myself 
going third, but I am going to seek to avoid repeating but I will need to go back 25 
to it.   
Second, I will advance five reasons why we say our construction is to be 
preferred.  Third, I will seek to answer Mr Weinberger's submissions. 
 
So first I am going to go, if I may, I don't know what version of the court book 30 
your Honour has, but I am just going to go to the tabs, mine is in volume 2.  It 
is the hotel management agreement at tab 82. 
 
HER HONOUR:  Yes, I have that and our volumes don't line up but our tabs to 
Mr Katekar, this is 28 December.  35 
 
KATEKAR:  28 December, yes, for the RC1, for the Rose & Crown and I will 
just start immediately if I could at the key clause which is at the bottom right 
hand side, the big number, page 92.   
 40 
HER HONOUR:  Yes. 
 
KATEKAR:  I will resolve that mystery for your Honour.  It is not a court book 
number as your Honour knows but it is the--  
 45 
HER HONOUR:  It is a number.  
 
KATEKAR:  Yes and it is the only number on the page of Mr Anderson's exhibit 
where it appears.  That is where the controversy, as your Honour well knows, 
arises and what we say - before I embark on reviewing this agreement, we 50 
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say, firstly in our submission the language of this provision is unclear.   
 
Mr Weinberger's case is that where it says sale price of the property that must 
and can only mean that the sale price of the business is excluded.   
 5 
My second point is this, it is an available construction of the term property in 
this agreement, that it includes the hotel and the business.  If your Honour so 
found, that would be the end of the matter. 
 
The third, which is the premise on which our written submissions advanced 10 
and Mr Weinberger's submissions advanced is that the property is different 
from the business and if the business is not included within the scope of the 
term property then reading the directions of law as a whole, including the 
words in parenthesis, that the net sale price is intended to encompass the sale 
price of the land and the sale price of the business conducted from the hotel.   15 
 
The fourth thing I just wanted to mention before I embark is that neither of 
those questions admit of a clear answer when one looks at the agreement as a 
whole.  That in turn enables the Court to consider matters such as factual 
matrix, commercial purpose, and unreasonableness of result. 20 
 
Then it is my fifth point that those considerations inform my five reasons that I 
have told your Honour about that the parties' manifest intention as revealed by 
the words was to include the sale price of the business in the capital gains tax 
bonus fee calculation.  That is the nub of what I say. 25 
 
Can I begin by going as your Honour well knows this agreement to the hotel 
management agreement with the big number page 61 at the bottom at tab 62.  
Now the recital A envisages that the company has engaged the hotel manager 
and that is Marlow and Blue Marlin to provide the services in connection with 30 
the operation of the business. 
 
Your Honour will then see business on the next page, what the business is, it 
is the management of the Hotel, which is a capital H, it's defined later.  These 
are in schedule 2 which your Honour knows, that is on page 62.  Hotel, your 35 
Honour, on page 63, the definition means the Crown Hotel operated from the 
property.  This definition is pregnant with ambiguity because it suggests that 
the hotel is a business because it suggests that the hotel is a business being 
operated from the property.  That is what the definition says, but as we will get 
to later at clauses in the agreement, the hotel is referred to as the building, the 40 
fixture on the land.   
 
Your Honour my ultimate proposition is that there is no clear distinction in this 
agreement between the land, the hotel that sits upon it and the business 
conducted from it.  There are clauses, which I will get to your Honour, which 45 
point in different directions as to whether the hotel is part of the property.   
 
My ultimate proposition is that given clause 5.3, which required the business 
and the land including the hotel, however it is conceived to be sold together at 
the same time, is not necessary to resolve them if the capital gains tax fee is 50 
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considered to be the entire sale price.  Maybe that is a catch-22.  I probably 
put that inelegantly, but the way that this contract is being constructed is this it 
envisages that everything be sold together. 
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KATEKAR:  In which case the way that the fees work it is not necessary to 
divide up the hotel, the land, the business.  They have a clear delineation 
between what those clauses mean for the purposes of the fees.  If your Honour 
could just park that your Honour may find some resistance to that in your 5 
Honour's instincts and I can see your Honour might.  But that is where I am 
going.   
 
If your Honour looks at page 63, hotel manager is the Marlo Group.  That is us.  
And 64, your Honour will see this is the one of the clauses I was going to 10 
indicate points in a particular direction.  If your Honour looks at the definition of 
"landowner" you will see that that is Peak Invest, land is to be distinguished 
from property.  If I can invite your Honour to note that proposition.  
 
The next one is the lease.  There is no definition of land.  The lease means the 15 
lease between the landowner and the company regarding the companies use 
of the property (including the hotel).  So that is where the hotel is being 
referred to, it seems, as part of the property.   
 
Then is the Marlo Group.  Then below that property means the property 20 
located at 11 Victoria Road Parramatta.  This is what my friend Mr Weinberger 
latches on to.  If the word 'property' was instead 'land' that would be one thing.  
But property can include a business, we say.   
 
Then there is services.  Your Honour will see "services to be provided by the 25 
hotel manager specified in sch 1" which I will get to later.  Then at clause 2.1 
your Honour will see the company appoints the hotel manager to provide the 
services.   
 
Then, and this underlies our proposition, that the capital gains fee if it excludes 30 
the increase in the value of the business would be contrary to the commercial 
objectives.  Because the company operates the business and has retained the 
Marlo Group to provide the services to increase the value of the business and 
it would be contrary to the natural commercial objects to the parties to this 
agreement if the increase in the value of the business was excluded from the 35 
bonus fee payable.   
 
Then clause 2.5.  This is a another one of these clauses that points in the 
direction that the hotel and the property might be different.  The company 
grants the hotel manager access to the hotel and the property.   40 
 
HER HONOUR:  What does that clause tell me, 2.5?   
 
KATEKAR:  If your Honour is looking at the clause as a whole it refers to in the 
second line:  "The company grants the hotel manager" that is us, "access to 45 
the hotel and the property."  That would suggest on a reading of that clause 
that the hotel is something different to the property.  It may. 
 
HER HONOUR:  Yes.  
 50 
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KATEKAR:  But the lease definition refers to property including the hotel.  If I 
was able to articulate, your Honour, a clear outcome I would charge towards it.  
But what I am seeking to do is to identify, your Honour, that within this 
agreement is inconsistent indications as to what property means, hotel means, 
and business means.   5 
 
Then clause 5, your Honour.  Your Honour has seen this, clause 5.1 "The 
company must do the following".  And your Honour sees, F:  "Pay the hotel 
manager all moneys whether as fees" and it includes the capital gains bonus 
fee.  So that is squarely inconsistent with schedule 2 which says the landowner 10 
needs to pay the fee.  But the fact that 5.1 is framed in the way it is makes 
sense given it is the company that has retained the Marlo Group to provide the 
services, not the landowner.   
 
But then 5.3, the company and the landowner agree to sell both the property 15 
and hotel as one package and as a going concern.  And this, where it says 
"the property and hotel" suggests a bifurcation.   
 
Then clause 11.2 your Honour:  "The hotel manager agrees that any entry or 
occupation of the hotel and/or the property" again suggests a bifurcation.  That 20 
is against me.   
 
Then can I go to schedule 1.  That is on page 85.  Your Honour will see 
subclause 1A refers to:  "When occupying the property and/or a hotel."  And B 
refers to, second line:  "Ensure that the hotel is operated and the property is 25 
occupied."  That again suggests they two different things.   
 
But then 2B subclause 1 there refers to the operation of the business.  But 
subclause 2B3 refers to marketing of a hotel.  Then 6, reporting on the 
operation of the business and issues associated with the hotel.   30 
 
And 4A1 refers to managing the cash flow of the hotel and the receivables and 
balance sheets and profit and loss statements of the hotel.  All of those things 
point to a business.   
 35 
But then if your Honour goes to, if I may, 5A refers to operating in the chapeau 
operating the hotel.  But 6A refers to the maintenance for the hotel to ensure 
that it remains in a respectable and presentable condition, as if it were 
property, or part of the property.  Then B:  "The hotel manager will ensure the 
hotel including all premises and buildings..." Again an indication that it is part of 40 
the land.   
 
And then at page 89, your Honour, which my friend took you to this, but its 
refers to if your Honour is at page 89 12A1:  "Hotel manager will provide the 
company and the land owner capital works opportunities for the hotel."  And 45 
coordinate - it is HI, should be 3, I think:  "Capital works programs at the hotel.'  
Which would suggest that it is part of the land.  But, in D, that it to be 
conducted at the company's cost and expense.   
 
So that feeds into the overlap between the interests of the landlord and the 50 
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interests of the company and the expenditure by the company which then 
informs the capital gains bonus event.  The company is to conduct capital 
works to improve the hotel itself but also with the knock-on effect on the value 
of the business.   
 5 
Possibly the place to go to now is the clause itself.  Schedule 2 at the top of 
the page 92, your Honour, is well familiar with this, it is paragraph B, is payable 
by the landowner inconsistent with 5.1F 
 
HER HONOUR:  Is it thought.  Because if we go back to 5.1F it seems to be a 10 
more general reference.  I know that C is in accordance with the agreement.  
 
KATEKAR:  Page 70, your Honour, it expressly refers to capital gains bonus 
fees.. 
 15 
HER HONOUR:  Well that is in the context all fees.  So what the company has 
to do is pay the manager all moneys that are fees or reimbursements in 
accordance with the agreement.  And it is a specific provision of the agreement 
that the capital gains bonus fee requires the company to pay precisely nothing 
and the landowner to pay whatever the fees.  Are we getting into inconsistency 20 
or a more general provision for a bonus, a specific one?  
 
KATEKAR:  Sorry, I am just considering my answer to your Honour's question.  
Certainly the company has to pay the base fee and the bonus fee which we will 
get to, I think.  There is no question about that.  Well, it's put that the hotel 25 
manager is entitled to receive them.  And then the capital gains bonus fee is, 
that is where it is entitled to be received.   
 
I'm just trying to see if the company is imposed with the obligation of paying 
the others.  One way of looking at it, your Honour, is that it is a general and 30 
then a specific provision.  Another way of looking at it is that given 5.3 where 
everything is sold together on settlements of the sale the landowner is obliged 
to pay that amount.  But if the company - I can see your Honour frowns, but the 
company has a obligation to pay it, but so does the landowner here.   
 35 
My suggestion is that they - well, there is no ultimate tension between them if 
the net sales price is read in the way that we say it should be read, a practical 
matter.   
 
 40 
HER HONOUR:  Does that take us into net sales price or are there other 
clauses you wanted to take me to.  
 
KATEKAR:  Well, almost.  The capital gains bonus event is the disposition of 
the property by the landowner.  This is against me.  That is, if the landowner 45 
sells the property.  So the suggestion is that looking at that on its clear words if 
the property includes the land and the business then the landowner can't sell 
that aspect of the property.   
Then we get to net sales price.   
 50 
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Can I just deal with the purchase price point, your Honour. 
 
HER HONOUR:  Yes.  
 
KATEKAR:  We know that this figure of 13.7 here is higher than the 13.1 5 
figure.  But we know that the 13.1 figure was for both the land and the 
business.  Mr Krochmalik took you to those provisions. 
 
HER HONOUR:  Yes, I recall that.  
 10 
KATEKAR:  That is for this one.  The purchase price for the Corrimal Pub, that 
is at tab 88, is the contract, the hotel management agreement.  And the 
relevant page on the right hand right hand corner at tab 88 is page 390 right at 
the end is 10.356.  The contract is at tab 90. 
 15 
HER HONOUR:  Yes, I have that.  
 
KATEKAR:  That, your Honour will see, that is the contract for the sale of the 
land.  There was one purchaser and it's the trustee $9.5 million.  That is on 
page 405.   20 
 
Then the purchase price has been apportion at page 434.  Your Honour will 
see clause 41 at the foot of the page, $6.1 million for the property as a 
separate contract, your Honour, and client liquor licence, goodwill and 
business, different figures. 25 
 
HER HONOUR:  I am a little lost perhaps.  Page 405, is that the contract for to 
the sale of the land only?  
 
KATEKAR:  It is single contract and it includes the land and the business. 30 
 
HER HONOUR:  I see.  
 
KATEKAR:  So the form contract ends at page 421.  Then the special 
conditions start at 423. 35 
 
HER HONOUR:  So again we have an amount defined as the purchase price 
which doesn't marry up to the purchase force paid for the land and the 
business.    
 40 
KATEKAR:  Yes, but it's higher and we know that the purchase price of 
9.5 million is apportioned as between $6.1 million for the land and $3.4 million 
for the business.  The same structure, although no apportionment applies, for 
the North Nowra Pub.  And I hope your Honour doesn't need to swap volumes  
 45 
HER HONOUR:  I think I have every single one out now.  
 
KATEKAR:  It is at tab 94.  Your Honour will see it is $12 million is the 
purchase price. 
 50 
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HER HONOUR:  Yes.  
 
KATEKAR:  I will take your Honour to the purchase price in the North Nowra 
management agreement in a moment.  But this again is a form contract for the 
sale of land but it included ultimately the business.  And if your Honour can go 5 
to page 731. 
 
HER HONOUR:  Yes, I have that.  
 
KATEKAR:  Your Honour sees the business there.  And there is in 733 another 10 
clause 34.3 which refers to documents relevant to the acquisition of the 
business.  Then 7.35 represents the GST sale of the going concern, and 7.36 
the liquor licence transfer, and 737, the business inventory and 738, the 
business agreement, and 7.38, stock et cetera.  So this is the sale of both. 
 15 
Can I take your Honour to the hotel management agreement for that one which 
is at tab 92 and at page 683 the purchase price is 12.4 which is higher than the 
total of 12.  Has your Honour got that, they are all higher than the global price 
for both.  
 20 
I don't know whether it is convenient but my learned friend has given me the 
purchase contracts for Surry Hills.  Could I hand those up?   
 
HER HONOUR:  Certainly.  
 25 
KATEKAR:  One is for a sale of land and the other seems to be for a sale of 
business.  
 
HER HONOUR:  Thank you.  
 30 
DOCUMENTS HANDED UP  
 
HER HONOUR:  So these should be tendered.  Is there any objection by any 
party?   
 35 
(No objection was noted)  
 
EXHIBIT #4 CONTRACT FOR THE SALE AND PURCHASE OF LAND 
DATED 10/2/2017 IN RELATION TO THE PROPERTY AT 587 CROWN 
STREET SURRY HILLS TENDERED, ADMITTED WITHOUT OBJECTION  40 
 
EXHIBIT #5 AGREEMENT DATED 10/2/2017 BETWEEN LANTERN 
OPERATIONS PTY LIMITED AND OTHERS RELATING TO THE CROWN 
HOTEL TENDERED, ADMITTED WITHOUT OBJECTION  
 45 
KATEKAR:  Now the contract is-- 
 
HER HONOUR:  The land is Exhibit 4 and the business Exhibit 5.  
 
KATEKAR:  Can I just indicate this, it is a slightly tricky point.  If your Honour 50 
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has Exhibit 5, Exhibit 4 and Exhibit 3. 
 
HER HONOUR:  Yes, I do.  
 
HER HONOUR:  Mr Katekar, do you want me to adjourn for a few minutes 5 
while you line up the bits you want to take me to?   
 
KATEKAR:  I can line up the figures.  I just wanted to satisfy your Honour that 
the companies were all the same.  But I can do that separately.  The figments 
are these.  If your Honour looks at Exhibit 4 your Honour will see the purchase 10 
price of 19.575, the purchase price.  Then if your Honour goes to I - think it is 
sufficient for me to do that.  Then if your Honour looks at Exhibit 5 there is at 
page 7 on the bottom right hand side "Business sale agreement" your Honour 
will see 6.525. 
 15 
HER HONOUR:  Yes, I see that.  
 
KATEKAR:  That is the sale of the business.  And if your Honour goes to 
Exhibit 3, the hotel management agreement, and your Honour looks at the 
third last page your Honour will see a figure of 26.823 which is slightly higher 20 
than sum of those both those figures.  That is the first step I wanted to take in 
terms of what I wanted to do today 
 
The second step of these, my five reasons:  
 25 
The first reason is there is an available construction in this agreement that 
property includes hotel and the business.  If that is taken, if that is accepted 
then that is the end of the matter. 
 
HER HONOUR:  Throughout the whole of the agreement, do you say?  Or are 30 
you talking specifically about in the relevant definition in schedule 4?  I as that 
question because you have taken me to various provisions that have 
countervailing indications.  I just want to make sure I understand the 
submissions.  
 35 
KATEKAR:  This is the difficulty for me.  Your Honour quite rightly says that.  I 
don't know whether it is open to me to put this, but where the property is being 
referred to in the net sales price that should be understood as referring to the 
hotel and the business.  And if it is so understood that is consistent with the 
agreement of the parties that they be sold together, and that is consistent with 40 
the words in parentheses that the company the seller of the business is a party 
to the agreement.   
 
But if, where property were appearing in that definition does not include the 
business then we say the fact that the clause 5.3 required them to be sold 45 
together when the clause is read as a whole, including the words if 
parentheses we say that the natural meaning of the word used is to extend the 
net sales price to include that business sale value.  And that only makes 
sense, firstly as your Honour indicated, that that would otherwise render the 
words in parentheses otiose.  But it also makes sense of what follows in the 50 
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clause about adjustments associated with the operation of the business.  
 
The third reason is that the commercial objects of the parties to the 
arrangement was, all of the parties to the hotel management agreement, was 
that the Marlow Group was retained to conduct the business, to provide the 5 
services associated with the business.  And the capital gains bonus fee was a 
performance incentive and it would be contrary to that purpose and would be 
an uncommercial and inconvenient result if the increase in the value of the 
business was excluded from that calculation.   
 10 
HER HONOUR:  Would be it an uncommercial result if the agreement were to 
be construed in the way you contend that the administrators had committed the 
landowner companies to pay a percentage fee calculated on an asses that 
was not an asset of the landowner company or a relevant trust?  To put it a 
different way, would a reasonable person in the position of the parties have 15 
understood the clause in that way, bearing in mind that the companies entering 
into it, the landowner companies in particular were in administration?  
 
KATEKAR:  Well yes, because - I haven't quite worked this through in my 
imagination but I am going to put it out here like this, if I may your Honour.  In 20 
December of 2021 our clients had been conducting the hotel since the relevant 
dates.  Your Honour has my table.  We would have been in a position where 
we had conducted the businesses of these hotel so successfully that we had 
created substantial increased value.  If the contracts from terminated forthwith 
we may have had a damages claim, what we would have been entitled to if it 25 
hadn't been terminated. 
 
HER HONOUR:  Weren't they terminated without further action by anyone by 
reason of the administration? 
 30 
KATEKAR:  Or may have been terminated.  
 
HER HONOUR:  Yes, so what is the damages claim?  That happened a 
contract that you signed up to.   
 35 
KATEKAR:  Well, let's just work that through, your Honour.  What created it 
was that, with respect if your Honour looks at clause 14.1B. 
 
HER HONOUR:  This is clause 14.1B of the current agreement.  It occurs to 
me that perhaps we should look at 14.1B of the equivalent clause of the 40 
agreement that was terminated and it may be that I stand to be corrected by 
what that agreement says.  I was assuming it was the same.  
 
KATEKAR:  The company, I see, I accept that.  The position that the 
administrators were at at that stage was that we were running these hotels. 45 
 
HER HONOUR:  Yes.  
 
KATEKAR:  So we could have walked away.  But if we kept running them, this 
was around Christmas time and all through January, if we had kept running 50 
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them they would have made more money.  If they didn't agree to pay us the 
capital gains bonus fee that we had generated over the life of our management 
of these hotels from the time they began we could have walked away.   
 
HER HONOUR:  You are asking me to construe the contract making 5 
assumption that your clients would have walked away if your construction is 
correct?   
 
KATEKAR:  I am not asking your Honour to make that leap.  I am answering 
your Honour's proposition that it would be an uncommercial result for the 10 
administrators to have given us the capital gains bonus fees in these 
agreements based on the capital gains that we had been responsible for from 
the start of our involvement.  The administrators could, as your Honour says, 
could have said to us, "We are not paying it.  It has come to an end and we are 
not paying it."  And the position that they would have then been in is they 15 
would have needed to either allow us to continue or find a new hotel manager.  
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HER HONOUR:  Yes. 
 
KATEKAR:  So all I'm suggesting to your Honour that these agreements have 
done is keep alive, we say, our continued entitlement to the capital gains 
bonus fee, and in the circumstances in which these were entered into that's not 5 
necessarily an uncommercial result.   
 
Your Honour, just bear with me, I will make sure that I get this right.  Your 
Honour has seen, I think Mr Krochmalik took you to the original hotel 
management agreements.   10 
 
HER HONOUR:  Yes, I think so. 
 
KATEKAR:  And they were tab 80 and 86.  I don't wish to take your Honour 
back to that, but the original hotel management agreements, to which only the 15 
company and our clients were a party, made it clear that the capital gains 
bonus fee included - actually I might, if I may, if I can take your Honour to 80.   
 
HER HONOUR:  That's the 2014 agreement?   
 20 
KATEKAR:  Yes.  This is for the Rising Crown Hotel at Parramatta.     
 
HER HONOUR:  Looking at that agreement though, or the 2019 one, if I'm to 
be comparing what the position was immediately before the 2021 agreement.   
 25 
KATEKAR:  Okay, but I was actually going in a different direction, but I will take 
your Honour to the 2019.  The 2019 one, okay, to make good the proposition 
that we're keeping alive the, what I had from before, is that? 
 
HER HONOUR:  Yes, and I understand Mr Weinberger's objection on the 30 
grounds of relevance, which I will have to consider in due course, but to 
understand your submission it might be helpful for me to go to that one now.   
 
KATEKAR:  The 2019 agreement, your Honour - bear with me.  
 35 
WEINBERGER:  Tab 81.   
 
KATEKAR:  2019 - the hotel management agreement, the one that has 
replaced capital gains bonus fee was in identical terms.  
 40 
HER HONOUR:  I'm sorry? 
 
KATEKAR:  The capital gains bonus fee calculation was in identical terms to 
this agreement.  
 45 
HER HONOUR:  I see. 
 
KATEKAR:  And that's tab 81 page 55.  
 
HER HONOUR:  Now, sorry, you were wanting to take me to 2014 at tab 80, 50 
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which I also-- 
 
KATEKAR:  Yes.  “The business,” as my friends took you to, is referred to as 
the business, but does not include the land and building improvements.  Then 
on page 3 "the hotel" means the hotel, business, land and building 5 
improvements, and then page 4 is the land and building improvements, which 
is the Crown Hotel excluding the business.  It's a different regime.  The series 
of definitions that they've used make it a clear delineation between those 
items, but the agreement that your Honour is looking at is not so clear.   
 10 
But against that delineation, “the hotel” is defined as including the business 
and the land and improvements, and the capital gains bonus fee is against 
15% of the net capital gain against all of them.  That's the point that 
Mr Krockmalik was referring your Honour to.  I mean, it may inform the 
commercial objectives.  My friend's point is, "Well, if it was changed it was 15 
changed".   
 
HER HONOUR:  Yes.   
 
KATEKAR:  The other - I'm not sure that I need to take your Honour to - the 20 
pub invest management agreements.  Well, tab 83, this is the one for the 
management agreement for RC1.  
 
HER HONOUR:  Yes, I have that.   
 25 
KATEKAR:  And at page 104 is the capital gains bonus payable through that 
agreement, and then that refers to capital gain for the business and premises.  
That's that context.   
 
The reason why this possibly becomes useful to your Honour, in terms of the 30 
context and the corporate objects, is what the investors were sent.  Now, it's 
my volume 2.  I don't know what it is for your Honour, but I wish to go to tab 69.  
 
HER HONOUR:  Yes, I have that.   
 35 
KATEKAR:  So this is where the investors in the trust were invited to bring their 
investments - sorry, tab 69, your Honour will see a file note of  
1 September 2022.  It's not what I'm trying to go to.  I was trying to go to 
page - if your Honour looks at the bottom of page 17.  
 40 
HER HONOUR:  Yes.   
 
KATEKAR:  Your Honour will see that its heading, the name is blanked out, 
"Investment in the Peak Unit Trust, invitation to acquire units in the trust," and 
then at page 18 your Honour will see a heading, "RC1 is to own and manage 45 
the business," and then heading number 3, "Management Service Agreement.  
The Marlo Group are to provide the management of the hotel, A3, 15% of the 
total capital gain of the hotel based on the total sale price".   
 
HER HONOUR:  So what does this tell me, somebody's subjective 50 
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understanding of the contract at a particular point in time?   
 
KATEKAR:  Ha.  The contract hadn't been entered into at that stage, but the 
proposition, it rises no higher than corporate objectives, that is, that the 
investors were invited to invest in this scheme on the basis that that would be 5 
the outcome.   
 
HER HONOUR:  So can I just clarify.  What is this document?  It doesn't bear 
a date or an addressee or anything.   
 10 
KATEKAR:  Sure.  Just bear with me, your Honour.  
 
HER HONOUR:  It may be-- 
 
KATEKAR:  Yes.  Your Honour, this is from, for instance, the liquidators, and if 15 
your Honour looks at page 3.  
 
HER HONOUR:  Yes, I see.   
 
KATEKAR:  At the bottom 6.17, letters to investors.  The only suggestion is 20 
that the investors were invited to invest in this regime on the basis that the 
outcome that we are propounding, so it applies only to the objects.  If your 
Honour can't - because your Honour knows - impose a construction that is 
contrary to the clear language or meaning arising from the words, but if your 
Honour is uncertain as to what they do mean your Honour can take account of 25 
the factual matrix and corporate objectives, and that informs the corporate 
objective.  
 
We say, the fourth reason I am going to offer, is that for the purposes of a 
capital gain bonus fee if your Honour accepts from the evidence that the 30 
purchase price, which is the starting point figure, includes an amount, at least 
an amount representing the purchase price in the land and the business, that it 
only makes sense that the capital gains bonus fee takes into account the sale 
price of the land and the business.   
 35 
HER HONOUR:  One difficulty I have with that is that the purchase price, as 
defined in each of the definitions in each of the schedule 4s, is a figure greater 
than, in each instance, the total price of the land and business, so would I not 
be speculating, effectively, by assuming that it is referrable to those things, as 
opposed to, for example, some value that it was thought that the land alone 40 
would achieve as at the date of these December 2021 hotel management 
agreements?   
 
KATEKAR:  If I just pick up on the second proposition-- 
 45 
HER HONOUR:  Yes. 
 
KATEKAR:  --for the purchase price.  So it's a reference to a capital gain, and 
it could only be a reference to a purchase price, not some other item, which is 
what the expected value was at the time, being a proxy for what they actually 50 
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bought it for.  All of them are higher - and I don't have the evidence to fill the 
gap between the starting point and the end point - but they're all higher.  So if 
they were lower I would be in difficulty, in my submission.  If there were some 
other lower figure I would be inviting your Honour to draw some kind of 
inference that it would be impossible for your Honour to draw the inference that 5 
the purchase price - I think I'm about to be shown something important.   
 
I will just finish that sentence, and then I will show your Honour this.  It doesn't 
take me very far.  But if the figure was lower than the global purchase price, I 
would be in difficulty, but if it's higher than the purchase price then it can't be 10 
said that the starting point is based only on land.   
 
HER HONOUR:  Yes, I understand the submission.   
 
KATEKAR:  Sorry to - I can't put it any higher than that, your Honour.  Sorry.  15 
Tab 45--  
 
HER HONOUR:  Tab 45?   
 
KATEKAR:  Forty-five.  This is what my learned friend has just provided to me.  20 
 
HER HONOUR:  Just pardon me one moment.  This is another file note? 
 
KATEKAR:  This is another file note from the liquidator, your Honour, and it's 
at the bottom right hand side, page 332.  It's about the fourth page of the note, 25 
page 332.  
 
HER HONOUR:  Yes.   
 
KATEKAR:  8.2.  That's what West Head assumed the difference was 30 
attributable to, being settlements and judgments and cash on hand.   
 
HER HONOUR:  Yes, I see that.   
 
KATEKAR:  And we say that, based on those factors, that the appropriate 35 
construction against the competing constructions is that ours is to be preferred.  
 
Just the third point, which is the third step I wanted to take, the answer to unit 
holders, three points.  The first is at paragraph 23 of their submissions, and 
that's at court book volume 1 tab 3.  If your Honour - page 4 of their 40 
submissions.   
 
HER HONOUR:  Yes.   
 
KATEKAR:  Paragraph 23.  The proposition is that the Marlo Group's already 45 
been paid their bonus fee, and so to reward them a capital gain bonus fee is to 
double pay them.  We say that's not right.   
 
Clause 5.1F expressly refers to both of them, and the bonus fee is an annual 
fee payable on income above the preferred return threshold, so it's an income 50 
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incentive, but the capital gains fee is out of a different pot of money, which is 
the ultimate increase in the sale price.  There's no commercial reason why that 
we as hotel manager might not be granted both.   
 
The second is that, if your Honour has that open, it's their clause 14.1E point, 5 
and I think I probably need to go back to the agreement - sorry, your 
Honour - to articulate this answer.   
 
HER HONOUR:  To tab 82? 
 10 
KATEKAR:  That's tab 82, your Honour.  Sorry, your Honour, I see the time.  
 
HER HONOUR:  Yes, I have a directions hearing at 4.15pm. 
 
KATEKAR:  Okay.  Well, I will do this as quickly as I possibly can.   15 
 
The proposition is, if your Honour goes to, the 14.1E your Honour will 
remember is the company can terminate on 120 days' notice for no reason.   
 
HER HONOUR:  Yes.   20 
 
KATEKAR:  And what clause 4 sets out is a regime for what Marlo Group 
should be paid if it's terminated early for no reason, and we say there's 
nothing - if they terminate us early for no reason it's essentially a pre-estimate 
of damage.  We get paid out 50% of our base fee, we get paid an additional 25 
bonus fee, which is calculated on what we could have expected to receive by 
way of bonus fees based on past performance, plus we get our capital gains 
bonus fee based on evaluation of the property, and certainly, if the word 
"property" includes land and business, there's no difficulty whatsoever with 
how that works.   30 
 
Lastly, my friends have abandoned their points, your Honour has seen, at 
paragraph 28 of their submissions. 
 
HER HONOUR:  Yes. 35 
 
KATEKAR:  Which also is repeated at 29F, so I won't address your Honour on 
that, but lastly, they've got their entire agreement clause.  We are not seeking, 
by reference to these documents, to insert or add to terms.  We're looking at 
these documents by way of factual matrix and corporate objectives and a 40 
reasonable result to inform your Honour of what the existing terms mean, so 
we don't infringe the entire agreement principles.   
 
HER HONOUR:  Yes, I see.   
 45 
KATEKAR:  They're our submissions.  
 
HER HONOUR:  Yes.  Thank you, Mr Katekar.  Mr Weinberger, were you 
hoping to reply to any of those submissions, or Mr Krockmalik?   
 50 
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WEINBERGER:  Your Honour, I was hoping your Honour would give me two to 
three minutes. 
 
HER HONOUR:  I can give you that now.   
 5 
WEINBERGER:  Thank you, your Honour.  Your Honour won't find favour in 
the submission that simply says many times, "commercial matrix, commercial 
objective," and it's fair that they receive many, many millions of dollars, simply 
for managing the hotel for six months, and it's an unfair result that they only 
receive a few million dollars for managing the hotel for a period of six months.  10 
That's the gravamen of my friend's submission.   
 
He then invites your Honour to look at the definition of net sales price, at  
page 92.  Can I just take your Honour to it again.  Your Honour’s been taken to 
it ad nauseam.   15 
 
HER HONOUR:  Yes, I have it now.   
 
WEINBERGER:  Then he says, well, net sale price means the sale of the 
property.  One then goes to the definition of property, at page 64, and it's 20 
defined as "the property located," and my friend invites you to say, "Well, if you 
read `property’ as including the business and the hotel, well, everything's fine," 
but your Honour can't just simply rewrite or ignore the defined term.   
 
As to clause 5.3, there are many reasons why those party to the agreement 25 
would wish the hotel and the businesses to be sold as a package, so for 
example, one may get a better price if one is selling both, not necessarily 
separately, and if your Honour then turns to, at page 92, at B, the capital gains 
bonus fee is payable by the land owner, not the business - I've made that 
point - but if your Honour reads the next sentence, "The fee is payable within 30 
30 days of completion of the bonus event".  Now, that assumes one 
completion date, not two completion dates, and one can have a package sale, 
that is, the business and the hotel, but not necessarily an identical settlement 
date, so one can take possession of the business, settle on the sale of the 
business, get it up and running, and have a delayed settlement for the 35 
property, but the fee is only payable when the property sells.   
 
And finally my friend said something about bifurcation.  There's no bifurcation 
between property, on the one hand, and hotel and business on the other.  
There may be a degree of bifurcation between hotel and business, but that 40 
doesn't work adverse to the construction for which I contend.   
 
HER HONOUR:  Yes.   
 
WEINBERGER:  Thank you, your Honour.   45 
 
HER HONOUR:  Yes, thank you, Mr Weinberger.  Mr Krockmalik, anything 
further from you?   
 
KROCKMALIK:  On the construction issue, your Honour, we wish - your 50 
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Honour's observed, as I've said before - maintained a position of neutrality.  I 
do, though, just want to make two very brief points, and then one final point 
about what your Honour should do in terms of the declarations.   
 
The first point is, your Honour was taken to the two different clauses, 5.1 on 5 
the one hand and schedule 2 on the other hand, in terms of who may have the 
liability.  We would like nothing more than to try and pass this liability on to the 
operating owner of the business, but the observation your Honour made, that 
the general terms in 5.1 must give way to what's specified in schedule 2, is, in 
our submission, correct, and 5.1 is expressed at a level of generality in relation 10 
to a number of different fees, or obligations in the agreement, whereas 
schedule 2, item 3, is specific that the land owner has the obligation to pay the 
relevant capital gains bonus fee, so I don't think it's even been suggested that 
that is a reason why there's no liability in the first place.  It's simply a question 
of how the liability should be calculated.   15 
 
The second point, your Honour, is just about the context of the entry into the 
agreement in December 2021, because the submission was made by my 
learned friend Mr Weinberger that the parties, effectively, here bargained for a 
fee that would be payable for only a short period of time, of management of the 20 
hotel, in circumstances where it was within the reasonable contemplation of all 
of the parties that they would be sold, because the owners were in external 
administration.  Now, that's true, absolutely, however it needs to be understood 
in this context; under the predecessor agreements, that is, the 2019 
agreements, they were terminated by reason of the entry into administration of 25 
the owners of the business, so to use the Rose & Crown Hotel as an example, 
RC1 entering into administration led to that agreement coming to an end.   
 
Now, upon that happening, and putting aside the possibility of entering into a 
new agreement, the Marlo companies would have been creditors of - to use 30 
that same example - Peak Invest.  They would have been contingent creditors 
for the capital gains bonus fee, because the contingency would have been 
whether or not those properties were subsequently sold, so their claim would 
need to have been calculated on a contingent basis, however, it still would 
have raised the same issues, in effect, because the language of the 35 
agreements is the same.   
 
What in substance the parties did was to enter into an agreement on the same 
terms, likely in the knowledge that either way, whatever be the proper 
construction, that amount would have been payable to the Marlo Group 40 
companies, either because they, in the absence of a new agreement, they 
would have been contingent creditors, their debt would have been calculated 
upon the ultimate sale price, whether by reference to the land only or the land 
and the business.  Or, in the alternative, as in fact happened, they entered into 
an agreement on the same terms, so there were no contingencies, as it were, 45 
they're just entitled to that, the payment, on whatever the proper construction 
be.   
 
So, in my submission, there's not much to be gained by reason of the 
particular circumstances of entry into the new agreement, in circumstances 50 
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where the liability would have been the same, in effect either way.   
 
The final point, your Honour, is - if your Honour accepts the construction for 
which Mr Weinberger contends, we don't ask him to file his own process for 
the contrary declaration in the alternative form, but we would ask your Honour, 5 
for obvious reasons, to make a declaration in different language, in effect, to 
make it plain that on the proper construction of the agreements that the fee is 
referable only to the increase in the land value.   
 
HER HONOUR:  Yes.   10 
 
KROCKMALIK:  I wouldn't be asking your Honour to calculate that necessarily, 
but the liquidators have done some rather extensive analysis, in their file notes, 
about what the amount would be, but we would be content for your Honour just 
to leave that to the parties, or simply to make a declaration more in the 15 
abstract but on the proper construction, it's calculated by reference to the sale 
price of the land only, and subject to settlement adjustments.  
 
HER HONOUR:  Yes, all right.  Well, if I reach that view it may be appropriate 
to give an indication of the substance of the contrary declaration that would be 20 
made, and then call on the parties to bring in some orders giving effect to that, 
before orders are formally made.   
 
KROCKMALIK:  That's all we seek, in my submission, your Honour.   
 25 
HER HONOUR:  Yes.   
 
KROCKMALIK:  That's all I wanted to say on the issue of construction.  I am 
conscious of the time, your Honour.   
 30 
In a sense, the remainder of the orders that I seek, other than perhaps for 
remuneration, essentially have to await the delivery of your Honour's reasons 
on the construction issue, because we can't in substance pay any amounts to 
anybody until we know what the amount for which we should be paying Marlo, 
and it may be - depending on the decision your Honour reaches - that one or 35 
other of my learned friends would seek to appeal from that declaration, so I am 
just conscious of the time.  It may be that we don't need to ask your Honour to 
deal with that aspect of the application at this point, but the remuneration is 
separate.  I would infer that the liquidators and receivers of the trust assets 
would like to be paid, in circumstances where they can't pay themselves yet.   40 
 
I am in your Honour's hands.  I could certainly address your Honour now, in a 
few minutes, about the balance of the order, but, as I said, I am just conscious 
of the time, and it may be that it's just unnecessary at this point.   
 45 
HER HONOUR:  Well, the time is a difficulty, and if the balance of the orders 
needs to await the determination in relation to the claims for declaratory relief, 
then it seems to me the most efficient course may well be for me to make an 
order that the claims for relief in prayers 12 through to 14C of the second 
further amended interlocutory process be determined separately from the other 50 
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matters, and after determination of the other matters, because the difficulty I 
can foresee, Mr Krochmalik, is that when the matter comes back for directions 
at the end of September and it's then known whether any other unit holders 
want to be heard, that's the first point in time at which I would be able to deliver 
a judgment on the matters heard today, and it may well be that there's little 5 
time after that, and then there will be great difficulty finding, as I presently 
understand the state of the diary, a date before me, so the separate question 
would give the parties the flexibility to then go back into the corporations list, to 
get the earliest date, whether that's before me or somebody else, but I am at 
least not part heard on the interlocutory application.  Does anybody wish to be 10 
heard against that course?   

 
(All parties replied no.) 

 
Yes, all right.  Well, I make a further order then that the claims in prayers 12 15 
through to 14C of the second further amended interlocutory process be 
determined separately from and after the determination of the other claims in 
that interlocutory process.   
 
KROCHMALIK:  May it please the Court.  20 
 
HER HONOUR:  Well, I will formally reserve my judgment in relation to those 
parts of the interlocutory process that have been argued today, but as I 
indicated earlier, the judgment will not be delivered before at least 
26 September, when the matter is listed back for further directions, so the 25 
 unit holders can take up the opportunity given to them to be heard, if they wish 
to do so.   
 
KROCKMALIK:  May it please the Court.  The other thing your Honour will do 
is, of course, have an affidavit showing that we've notified all of the relevant 30 
parties who have now been the subject of a representative order.   
 
HIS HONOUR:  Yes. 
 
KROCKMALIK:  Your Honour can be satisfied about that.  Would it be 35 
convenient if we filed that officially before the directions hearing?   
 
HER HONOUR:  Yes please, that can be done as well.  I think, yes, the 
notification time tomorrow afternoon, so that can be filed before 26 September.  
I am sure I don't need to make a formal direction about that, Mr Krockmalik.   40 
 
KROCKMALIK:  No, no, of course not.  Thank you, your Honour.   
 
HER HONOUR:  Yes.  Very well.  Yes, I thank all counsel for their assistance.  
I will adjourn briefly, and then resume in a moment with the directions hearing.  45 
I will just adjourn.   
 
JUDGMENT RESERVED 
 

oOo 50 
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In the matter of Peak Invest Pty Ltd (In Liquidation) & Ors 

Supreme Court of New South Wales Proceeding No. 2021/348286 

Applicants’ Outline of Submissions on Proposed Further Amended Interlocutory Process 

(to be heard by Williams J on 8 September 2022) 

A. Issue 

1. In an email from the Associate to Williams J on 6 September 2022, the Court has raised the utility 
of providing judicial directions to Messrs Hayes and McCabe as to whether they would be 
justified in admitting the claims of the Marlow Parties in a particular amount on the proper 
construction of the various Hotel Management Agreements. 

2. The Court has raised, in the Applicants’ submission with respect correctly, that: 

(a) an application for judicial directions does not determine the substantive rights of parties; 

(b) even if the Court were to provide judicial directions to Messrs Hayes and McCabe on a 
particular basis, that would not prevent another person affected by the admission or partial 
rejection of the claims of the Marlow Parties from appealing from the decision of the 
Liquidators to admit those claims in a particular sum pursuant to s 90-15 of the Insolvency 
Practice Schedule 2016 (Cth)1; and 

(c) in that regard, there remains a risk that there could be inconsistent findings between the 
directions given to Messrs Hayes and McCabe and any subsequent appeal from the 
admission or partial rejection of the claims of the Marlow Parties. 

3. The Applicants accept that the above approach is undesirable.  It is for that reason that Courts 
have traditionally been reluctant to provide directions that a liquidator is justified in admitting or 
rejecting a proof of debt.  As McLelland J (as his Honour then was) noted in in Re Magic Aust Pty 
Ltd (in liq) (1992) 7 ACSR 742 at 745: 

A direction to the effect that a liquidator would be justified in admitting, or alternatively 
would be justified in rejecting, a particular proof of debt, would not be determinative of 
the validity or otherwise of the claim the subject of the proof, and would not preclude a 
subsequent appeal to the court from the liquidator's decision in compliance with the 
direction. It would normally therefore be inappropriate for such a direction to be sought 
or given.2 

4. While there may be certain circumstances in which the Court may nevertheless provide judicial 
directions to liquidators in this scenario (see, for example, Re Plutus Payroll Australia Pty Ltd (In 
Liq) (2019) 139 ACSR 536 at [5]-[7] per Black J), the Applicants, conscious of the matters above, 
no longer seek to proceed in that manner. 

 
1  Although the Applicants contend that at least the parties who have been granted leave to appear as interested parties 

on this application would not be permitted to do so (as that would be an abuse of process). 
2  See also Selim v McGrath (2003) 177 FLR 85 at [140]-[141]; Re Mento Developments (Aust) Pty Ltd (in liq) (2009) 

73 ACSR 622; and Re Australian Property Custodian Holdings Ltd (in liq) (2021) 150 ACSR 565 at [208]-[211]. 

122



-2- 
 

 

B. Proposed re-constitution of the proceeding 

5. Instead, and in lieu of seeking judicial directions as per prayers 2, 3 and 3A of the Amended 
Interlocutory Process, the Applicants propose to amend and file a Further Amended Interlocutory 
Process seeking: 

(a) the joinder of the Marlow Parties and the Clear Run Unitholders as Defendants to the 
proceeding; 

(b) the making of a representative order pursuant to r 7.6(2)(c) of the Uniform Civil Procedure 
Rules 2005 (NSW) appointing one of the Clear Run Unitholders as a representative of all 
the unitholders of each of the four Trusts; and 

(c) declarations that, on the proper construction of the Hotel Management Agreements, the 
capital gains bonus fee in Item 3 of Schedule 2 is to be calculated on the total sale price in 
the particular contract for sale (after settlement adjustments) such that the particular 
company is liable to pay to the Marlow Parties a specified sum. 

6. The making of joinder and representative orders has been adopted in analogous circumstances in 
cases such as Re ICS Real Estate Pty Ltd (in liq) (2014) 14 ASTLR 382 at [4] per Brereton J (as 
his Honour then was) and Re ACN 150 567 098 Pty Ltd (in liquidation) (formerly known as 
Organic Response Investors Pty Ltd) and ACN 151 527 098 Pty Ltd (in liquidation) (formerly 
known as Organic Response Pty Ltd) (2019) 137 ACSR 478 at [3] and [17] per Black J. 

7. Moreover, it has been recognised that cases that commence as applications for judicial directions 
are commonly transformed into claims for substantive relief.  As McLelland J noted in Re GB 
Nathan & Co Pty Ltd (in liq) (1991) 24 NSWLR 674 at 680: 

There are instances where a court has, in proceedings commenced as a liquidator’s 
application for directions, gone on to make orders declaratory of substantive rights, 
clearly intended to be of binding effect on the parties to the proceedings, and where 
necessary has made representative orders for this purpose: see, eg, Re Staff Benefits Pty 
Ltd and the Companies Act [1979] 1 NSWLR 207 and cf Re Securitibank Ltd (In Liq) 
[1978] 1 NZLR 97; Re Securitibank Ltd [1978] 2 NZLR 133 and Re Securitibank Ltd (No 
2) [1978] 2 NZLR 136. The procedures of the court are sufficiently flexible to enable 
proceedings commenced as an application for directions to be changed into proceedings 
for the determination of substantive rights, and this is sometimes a convenient course in 
order to avoid the need to commence further proceedings involving additional cost and 
delay: see, eg, Anmi Pty Ltd v Williams [1981] 2 NSWLR 138 at 156-157. 

See also the discussion in Re Broens Pty Limited (in liq) [2018] NSWSC 1747 per Gleeson J 
(sitting at first instance). 

8. This course is supported by case management principles embodied in ss 56-58 of the Civil 
Procedure Act 2005 (NSW) in circumstances where: (a) the parties are ready to have the matter 
heard on 8 September 2022; and (b) no other interested party has sought to be heard on the 
application. 

9. The Further Amended Interlocutory Process sought to be filed to give effect to this proposal is 
enclosed with these submissions.  As far as the Applicants understand, the proposed Defendants 
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consent to (or do not oppose) the filing of the proposed Further Amended Interlocutory Process 
and the making of orders in (new) prayers 1 and 2 to ensure that the proceedings are properly 
constituted for the purposes of determining the issue of the proper construction of the Hotel 
Management Agreements. 

 

 
Daniel Krochmalik    7 September 2022 

3 St James’ Hall Chambers 
(02) 8998 8759 
krochmalik@3sjh.com.au 

Counsel for the Applicants 
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Name THE TRUSTEE FOR WEXTED
UNIT TRUST

ABN 46 346 904 995
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Andrew Ng

From: Jeff Herbert-Smith <jeffherbertsmith@icloud.com>
Sent: Monday, 12 September 2022 4:04 PM
To: Angus Malouf
Subject: Re: Peak Invest Pty Ltd | Five Islands Invest Pty Ltd | Surry Hills Pub Invest Pty Ltd | 

Four By Four Investments Pty Ltd (all In Liquidation)
Attachments: Fwd: Corrimal Hotel - Term Sheet; Fwd: Rose & Crown Hotel - Term Sheet

Follow Up Flag: Follow up
Flag Status: Flagged

Hi Angus,  
 
I have been reluctant to engage further in these matters but I was unaware until receiving the latest correspondence 
from yourselves that by not being involved as a unit holder directly that pursuant to rule 7.6(2)(c) of the Uniform 
Civil Procedure Rules 2005 (NSW), Batiha Pty Ltd could be appointed to represent the unsecured creditors of Peak 
Invest Pty Ltd (in liquidation) and the class of unit holders of each of the other entities. i.e. Rowan Hookway and his 
associated entities will represent all unit holders unless we elect to opt out and individually or collectively seek 
seperate representation. 
 
My concerns and to which I seek clarification are: 
 
1- In not opting out we may be exposed to ongoing actions by both the Hookway’s and Marlow entities and 
ultimately bear these costs which could be substantial.i.e Why should unit holders bear the costs of the Hookway’s 
actions which many believe to be untrue?  
2- I believe morally the contacts were clear to everyone and Rowan Hookway is seeking to find technical legal 
reasons to avoid paying any capital gains bonus on the business component of our investments to Marlow adding to 
legal costs and delaying unit holder payments further. 
3- Leigh Paillas sent all unit holders the payment waterfall we should expect to receive which contradicts what the 
Hookway's and their entities are putting forward. Though he may not have been a director he was the accountant 
when he sent this he soon became one so it is possible the other directors held this opinion as well. Attached 
correspondence below for the Corrimal and R&C. No one seemed to disagree with these numbers at that time that I 
am aware of. 
 
 
Basically I am unhappy contesting what I believe to be in that your interpretation has been what unit-holders largely 
understood to be true. If the court merely looks at contracts and no other basis for making their determination 
there is little more we can add but we would like to protect ourselves in regards to costs associated with the 
Hookway actions. 
 
I am more than happy to draw and affidavit for the court if that is useful in resolving these matters but dont want to 
go through the further pain of seeking more legal representation unless I have no other avenue. 
 
Let me know. 
 
Regards, 
 
Jeff 
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On 9 Sep 2022, at 3:13 pm, Angus Malouf <amalouf@wexted.com> wrote: 
 
Dear Sir / Madam, 
  
Please see the attached correspondence. 
  

Kind Regards, Angus 

Angus Malouf 
Senior Analyst 

<image001.jpg> 

<image002.jpg> 

Level 12, 28 O'Connell Street Sydney NSW 2000 
P: 02 9210 1708 | amalouf@wexted.com | www.wexted.com 

This email (including any attachments) is confidential and may be privileged. It may be read, copied and used 
only by the intended recipient. If you have received it in error, please delete it and contact the sender 
immediately by return email. Liability limited by a scheme approved under Professional Standards 
Legislation. 

  
  
<PEA11-220909-Circular to Creditors and Unitholders W Annexures-WXA.pdf> 
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Andrew Ng

From: Jeff Herbert-Smith <jeffherbertsmith@icloud.com>
Sent: Monday, 12 September 2022 3:59 PM
To: Jeff Herbert-Smith
Subject: Fwd: Corrimal Hotel - Term Sheet

 
 
 

Begin forwarded message: 
 
From: Leigh Paillas <Leigh@lpradvisory.com.au> 
Subject: RE: Corrimal Hotel - Term Sheet 
Date: 12 March 2021 at 9:12:50 am AEDT 
To: scott hookway <scott@aosgroup.com.au>, Jeff Herbert-Smith 
<jeff.herbertsmith@bigpond.com> 
Cc: John Angeli <jaangeliau@yahoo.com.au>, Jack A'Hearn <ahearn34@bigpond.com>, 
Nick Allan <nick.allan@smartmarket.com.au>, Alvarez John Ensel <john@alvarez.net.au>, 
Warwick Burgess <wazburgess@gmail.com>, Nick Dignan <nickdignan1@gmail.com>, 
Donnellan Brian BD <beedee05@bigpond.net.au>, "jeff.herbertsmith@bigpond.com.au" 
<jeff.herbertsmith@bigpond.com.au>, Matthew Hicks <matthew@therixgroup.com.au>, 
Rowan Hookway <rowan@clearrun.com.au>, Warren McQuarters 
<wmcquarters02@gmail.com>, "j-wombat@hotmail.com" <j-wombat@hotmail.com>, 
Brenden Miller <bjm@ghb.net.au>, "rob@sydneyproperties.com.au" 
<rob@sydneyproperties.com.au>, Luke Muttdon <luke.muttdon@cba.com.au>, Sewell 
Roger <rogersewell50@gmail.com>, "davidjtaylor1@outlook.com" 
<davidjtaylor1@outlook.com>, David taylor <glenidyl@bigpond.com>, Julia Taylor 
<ottendorf@bigpond.com>, Damian Kelly <damian.kelly@pubinvest.com.au> 
 
HI All, 
  
Please note the breakdown as requested: 
  

Sale Price $28,200,000 
Less: Purchase Price (Adj. CPI) -1 ($13,712,845) 
Gross Capital Gain $14,487,155 
Bonus – Pub Invest - 2 ($2,173,073) 
Bonus – Marlow Hotel Group – 2 ($2,173,073) 
    
Sale Proceeds $28,200,000 
Bank Debt ($7,385,000) 
Bonuses – Per Above ($4,346,146) 
Net Proceeds to Unit Holders $16,468,854 
Units Issued 555 
Price per unit $29,673 

  
1. Based on CPI adjusted annually, though not confirmed as deed review yet to be finalized per 

remediation plan. 
2. Based on 15% of the gain. Yet to be confirmed as contracts haven’t been reviewed per 

remediation plan. 
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Please note there wil also be incidental costs to come out of the above, though there is also funds 
available in the trading account. 
  
I have instructed for the following to occur per below: 
  

1. Vote to occur on the Term Sheet sent last Friday; 
2. Discontinue the remediation plan; 
3. Damian to be reinstated as the sole Diretcor and Sole Trustee to manage the process. 

  
The idea of the remediation plan and for myself to come in as Trustee was to make the fund 
compliant, or as compliant as possible, moving forward. If this is not the case, there is no need for 
the remediation plan nor myself to be either the Director or Trustee. 
  
Both Damian and I are on a call with solicitors today at 12.15 to move this forward. 
  
Please let me know if anyone has any questions. 
  
Regards, 
  
Leigh Paillas CA 
  
LPR Advisory | ACCOUNTANTS & ADVISORS 
Suite 2, Level 2, 37-39 The Corso MANLY  NSW 2095| PO Box 590 Manly NSW 1655 | 
Suite 5, Level 5, 84 Pitt Street SYDNEY  NSW 2000| 
(02) 8090 3965| 0416 085 514 | F: (02) 9475 0023 
www.lpradvisory.com.au 

 
  

From: scott hookway <scott@aosgroup.com.au>  
Sent: Thursday, March 11, 2021 5:20 PM 
To: Jeff Herbert-Smith <jeff.herbertsmith@bigpond.com> 
Cc: John Angeli <jaangeliau@yahoo.com.au>; Jack A'Hearn <ahearn34@bigpond.com>; Leigh Paillas 
<Leigh@lpradvisory.com.au>; Nick Allan <nick.allan@smartmarket.com.au>; Alvarez John Ensel 
<john@alvarez.net.au>; Warwick Burgess <wazburgess@gmail.com>; Nick Dignan 
<nickdignan1@gmail.com>; Donnellan Brian BD 
<beedee05@bigpond.net.au>; jeff.herbertsmith@bigpond.com.au; Matthew Hicks 
<matthew@therixgroup.com.au>; Rowan Hookway <rowan@clearrun.com.au>; Warren 
McQuarters <wmcquarters02@gmail.com>; j-wombat@hotmail.com; Brenden Miller 
<bjm@ghb.net.au>; rob@sydneyproperties.com.au; Luke Muttdon <luke.muttdon@cba.com.au>; 
Sewell Roger <rogersewell50@gmail.com>; davidjtaylor1@outlook.com; David taylor 
<glenidyl@bigpond.com>; Julia Taylor <ottendorf@bigpond.com>; Damian Kelly 
<damian.kelly@pubinvest.com.au> 
Subject: Re: Corrimal Hotel - Term Sheet 
  
Hi Jeff 
To be very clear. 
I have absolutely no idea what you are talking about  
I have not been trying  to buy any units .... 
How would I do that and at what price ...? 
You are misinformed and who ever is saying that 
Is up to no good. 
Can we stop all this stuff and just get on with the process please .... 
  
Regards 
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Scott  
 
 
 

On 11 Mar 2021, at 4:58 pm, Jeff Herbert-Smith <jeff.herbertsmith@bigpond.com> 
wrote: 

 HI Scott,  
  
To be clear I did not infer this was you and was merely relaying concerns brought to 
me by several unit holders so that these issues if there is any truth to them are 
understood by all.  At no stage have I suggested this was you. 
  
Let’s accept that unitholders will have diverse opinions and they may not agree with 
yours or mine which is why it is crucial that the Trustee act in the interest of all 
unitholders equally and where necessary be put to a vote. A minority of 
shareholders has no right to drive the agenda for the rest of us. 
  
In regards to any sale I never suggested that we should not complete a financial 
review, especially of high risk accounts, in fact I stated the necessity of doing this 
and how we could do that. If we sell the rest becomes unnecessary and a wasteful 
use of funds. 
  
I appreciate the expense Rowan has borne to date and I have offered to assist in 
paying my fair share of this but he has insisted on holding back on cost allocation 
until the outcome of the audits. 
  
I guess in attempting to put to rest any paranoia that exists amongst unitholders 
would it be possible to share with us your objectives in trying to increase your unit 
holdings? 
I am sure this would be of interest to all unitholders and especially to the many 
investors who wish to sell their units. Treating everyone equally in a liquidity event 
seems reasonable though I have not checked what the shareholder agreement says 
in regards to unitholder sales. 
  
To my knowledge there has been no misinformation put to the investor group and 
certainly not by myself. I cannot speak for others. 
  
Regards, 
  
Jeff 
  
  
 
 
 

On 11 Mar 2021, at 2:20 pm, scott hookway 
<scott@aosgroup.com.au> wrote: 
  
Jeff, this is not the Hookways v’s unit holders. 
 
In your previous email you referred a plot by a few to somehow use 
the audit to avoid paying performance bonuses etc. It is blatantly 
obvious that your intention was to implicate the Hookway’s as the 
one’s attempting to scam people out of bonuses and to derail a 
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potential exit strategy for unit holders. I would never be party 
to anything like that and I resent your implication that I would. 
 
Any treatment of managers should be fair, reasonable and legal 
,and for the record, I think Jason Marlow has done a great job, and 
deserves all bonuses based on what unit holders agree to be the 
terms. 
 
If we are going to sell an asset then as an investor I want it done in 
an orderly fashion, and where due process is likely to improve the 
asset price for all unit holders. The response of many unit holders 
indicates to me that they are interested in what a market price 
looks like, and not just to rush in accept the first non-binding offer 
on the table. As we will all incur a significant capital gain on a sale, 
then surely all investors would insist that numbers supplied to the 
ATO be accurate and beyond their scrutiny, which will not be the 
case prior to the audit and review we have all agreed to. 
 
My take on the market at present is that it is hot, with our Reserve 
Bank virtually guaranteeing low rates until 2024 ,and not the time 
to sell high yielding assets likely to perform well in the coming 
years. I have every right to hold this opinion, without the innuendo 
and misinformation that has been distributed to the investor group. 
I respect your opinion, and I expect the same from you. 
  
May I remind everyone that Rowan’s accountant picked up that 
Damian had paid himself bonuses and has not provided 
documentation for other expenses that may not be in the interest 
of unit holders to accept. Rowan has only ever acted on what he has 
considered to be in the best interest of all unit holders, he 
has personally spent money on accounting and legal fees from 
which all unit holders have agreed to act upon. I believe he deserves 
more respect that to be on the receiving end of current gossip and 
lies. 
 
After the transition process by April 30, the funds will be compliant, 
the audit completed and we will all know where we stand. Our 
investment will likely be more saleable and more valuable at this 
point. My opinion is that there is no other legally responsible option 
than to complete the transition and review, and if then we agree to 
sell an asset, we do so in a professional and orderly fashion. If it is 
not done this way, then I will be voting “no” to accept the first 
untested price for The Rose & Crown and Corrimal hotels. 
  
Regards 
  
Scott Hookway 
  
  
  

From: Jeff Herbert-Smith <jeff.herbertsmith@bigpond.com> 
Date: Thursday, 11 March 2021 at 10:16 am 
To: Scott Hookway <scott@aosgroup.com.au> 
Cc: John Angeli <jaangeliau@yahoo.com.au>, Jack A'Hearn 
<ahearn34@bigpond.com>, Leigh Paillas 
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<Leigh@lpradvisory.com.au>, Nick Allan 
<nick.allan@smartmarket.com.au>, John Alvarez 
<john@alvarez.net.au>, Warwick Burgess 
<wazburgess@gmail.com>, Nick Dignan 
<nickdignan1@gmail.com>, Donnellan Brian BD 
<beedee05@bigpond.net.au>, 
"jeff.herbertsmith@bigpond.com.au" 
<jeff.herbertsmith@bigpond.com.au>, Matthew Hicks 
<matthew@therixgroup.com.au>, Rowan/M Hookway 
<rowan@clearrun.com.au>, Warren McQuarters 
<wmcquarters02@gmail.com>, "j-wombat@hotmail.com" <j-
wombat@hotmail.com>, Brenden Miller <BJM@ghb.net.au>, 
Rob Miller <rob@sydneyproperties.com.au>, Luke Muttdon 
<luke.muttdon@cba.com.au>, Sewell Roger 
<rogersewell50@gmail.com>, "davidjtaylor1@outlook.com" 
<davidjtaylor1@outlook.com>, Dave Taylor 
<glenidyl@bigpond.com>, Taylor Julia 
<ottendorf@bigpond.com>, "Damian. Kelly" 
<damian.kelly@pubinvest.com.au> 
Subject: Re: Corrimal Hotel - Term Sheet 
  
Scott, 
  
My concern here is that the 60 day period is unreasonable to the 
bidder and potentially derail what on the surface looks like a very 
attractive exit. It also appear to be driven by the Hookway’s and not 
representative of the broader unitholder interest whom had close 
to 90% of the Corrimal and 84% of the R&C. Leigh acceding to your 
demands without the agreement of the unitholders concerns me 
greatly. 
  
I also understand you may be trying to increase your stakes to over 
25% so that all unit holders will be beholden to the Hookway’s on 
any sale. I remind you that works both ways in that I am sure there 
are several unit holders aggregating well in excess of 25% more 
than happy to stay in the asset based on their own commercial 
interest and other concerns. This creates a stalemate that 
essentially freezes the asset in perpetuity and no one wins. 
  
Regards, 
  
Jeff 
 
 
 
 

On 10 Mar 2021, at 3:00 pm, scott hookway 
<scott@aosgroup.com.au> wrote: 
  
Hi all 
  
My reading of Leigh’s email from last week was that 
we do not need to vote about this…apparently 
Leigh can choose to proceed to due diligence, 
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based on a 60 day period and confirmation that 
offer is non-binding both ways. 
  
It’s up to Damian to confirm both those things and 
get the ball rolling. 
  
Regards 
  
Scott Hookway 
  
  
  

From: John Angeli <jaangeliau@yahoo.com.au>  
Sent: Wednesday, 10 March 2021 8:45 AM 
To: Jack A'Hearn <ahearn34@bigpond.com> 
Cc: Jeff Herbert-Smith 
<jeff.herbertsmith@bigpond.com>; Leigh Paillas 
<Leigh@lpradvisory.com.au>; Nick Allan 
<nick.allan@smartmarket.com.au>; Alvarez John 
Ensel <john@alvarez.net.au>; Warwick Burgess 
<wazburgess@gmail.com>; Nick Dignan 
<nickdignan1@gmail.com>; Donnellan Brian BD 
<beedee05@bigpond.net.au>; jeff.herbertsmith@b
igpond.com.au; Matthew Hicks 
<matthew@therixgroup.com.au>; Rowan Hookway 
<rowan@clearrun.com.au>; scott hookway 
<scott@aosgroup.com.au>; Warren McQuarters 
<wmcquarters02@gmail.com>; j-
wombat@hotmail.com; Brenden Miller 
<BJM@ghb.net.au>; rob@sydneyproperties.com.au
; Luke Muttdon <luke.muttdon@cba.com.au>; 
Sewell Roger 
<rogersewell50@gmail.com>; davidjtaylor1@outlo
ok.com; David taylor <glenidyl@bigpond.com>; 
Julia Taylor <ottendorf@bigpond.com>; Damian 
Kelly <damian.kelly@pubinvest.com.au> 
Subject: Re: Corrimal Hotel - Term Sheet 
  
Hi Leigh/everyone, 
I also endorse the plan Jeff has outlined for the 
Rose and Corrimal pubs and would like to see it 
commenced expeditiously. 
 If we can get a great price to exit, the bonus 
payments are consistent with (or better) than the 
original documents outlined then that should 
satisfy everyone especially if it avoids ongoing 
disputes going forward that may harm the value 
of the assets. 
John 

Sent from my iPhone 
 
On 9 Mar 2021, at 21:41, Jack A'Hearn 
<ahearn34@bigpond.com> wrote: 
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Hi Leigh & everyone, 
  
I totally agree with Jeff’s 
sentiments, and thank him for his 
most informed & measured 
response. 
  
Personally, I am happy to vote as 
soon as possible & cannot see a 
reason to delay. 
  
Like a few other unit holders,  I will 
happily offer my units up if 75% is 
not achieved. 
  
Regards Jack 
  

From: Jeff Herbert-Smith 
[mailto:jeff.herbertsmith@bigpond.c
om]  
Sent: Tuesday, 9 March 2021 6:31 
PM 
To: Leigh Paillas 
Cc: Jack A'Hearn; Nick Allan; 
Alvarez John Ensel; John Angeli; 
Warwick Burgess; Nick Dignan; 
Donnellan Brian 
BD; jeff.herbertsmith@bigpond.com
.au; Matthew Hicks; Rowan 
Hookway; scott hookway; Warren 
McQuarters; j-
wombat@hotmail.com; Brenden 
Miller; rob@sydneyproperties.com.a
u; Luke Muttdon; Sewell 
Roger; davidjtaylor1@outlook.com; 
David taylor; Julia Taylor; Damian 
Kelly 
Subject: Re: Corrimal Hotel - Term 
Sheet 
  
HI Leigh, 
  
There appears to be various 
views an d opinions as to how we 
proceed from here.  
  
1) Is it possible to get an updated 
valuation and recent price 
comparisons for comparable 
pubs in the relevant urban 
areas?  Once we have these it 
would be easier to make an 
assessment on merit of the bids 
currently proposed. 
From my perspective and others 
whom have called me over the 
last few days this will suffice. It 
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is possible that an open tender 
may achieve higher prices but 
also may scare this buyer away 
so am I inclined to assess the bid 
on its own merits versus an 
independent valuers assessment. 
The unsolicited approach also 
does not entail any hotel broker 
costs. 
  
2) At this time I think it in the 
best interest of all unitholders 
that it go to a vote as that is the 
fairest to all involved. I 
understand that the majority wish 
to sell if the price is right based 
on the above though there are a 
smaller group who may not for 
their own reasons. Perhaps those 
parties would be willing to offer 
other unit holders an exit price 
discounted for performance 
bonuses and transaction costs.  
  
3) There also seems some 
confusion as to what 
performance bonuses will be. My 
understanding as agreed by 
~90% of unitholders in the letter 
of demand to Damian and in the 
recent investor meeting we that 
they would be no worse than the 
original terms though Damian 
had offered inflation indexation 
on his portion of the capital gains 
bonus on sale whereas it was not 
clear whether the Marlow group 
had. 
Assuming this to be the case then 
the performance bonus on sale 
would be 30% of the sale price 
less both transaction costs and 
the inflation adjusted capital 
value (inclusive of capital 
improvements made along the 
way). The inflation adjustment 
may be halved if the Marlow 
group has not agreed to that 
amendment but either way the 
performance payment is better 
than that originally put to unit 
holders at the time of their initial 
investment. My rough numbers 
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below but please confirm that 
they are roughly accurate. 
  
i.e Final equity payout =((market 
value-debt)-((Market Value-
Indexed cost base)*30%)) 
  
For the Rose and Crown that 
equates to $3.30 versus and entry 
price of a $1.00 and a cash on 
cash return along the way of 
approximately 12.0% ignoring 
any final distribution. 
  
For the Corrimal that equates to 
$2.84 versus an entry price of a 
$1.00 and a cash on cash return 
along the way of approximately 
12.4% ignoring any final 
distribution. 
  
4) The pubs are at various stages 
in their respective cycles and 
they are also differing investors 
in each trusts so there should be 
no need to tie respective interests 
especially as both the Rose and 
Crown and the Corrimal are late 
stage in the cycle. 
  
5) There are several risk factors 
that should be considered in a 
sale sooner rather than later. The 
risk around cashless pokie cards 
may well have an negative 
impact on valuations and the 
rapid rise in bond yields seen 
over recent weeks is likely to put 
upward pressure on market 
capitalisation rates if sustained 
and worse of they continue to 
rise further. Remember a good 
part of the capital appreciation 
has been due to a 2.5-3.5% drop 
in cap rates over the period 2014 
to 2021 which has largely been 
in line with the fall in 10 year 
government bond yields. i.e a 
decease of 3% in the cap rate 
from 10.5% to 7.5% makes a 
40% difference to the market 
value. 
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6) Delaying for the sake of 
remediation work and audit 
makes no sense if we are 
dissolving these trusts post any 
sale. Completing an audit of just 
high risk accounts does and we 
can hold back performance 
payments until that is finalised.  
Other work would be a waste of 
time and unitholder funds apart 
from the fact this is now 
expected to take longer and the 
buyer may not be there in 3 
months. Additional the funds 
may never be completely 
compliant anyway as advised by 
our independent adviser Baker & 
McKenzie so the risk of an 
uncontrolled liquidation does not 
completely disappear post 
remediation works. 
  
7) I hope that this is not true but 
several unitholders have 
informed me that they believe a 
small group of unitholders may 
be trying to use the audit 
outcome to fire the manager and 
the hotel operator for cause to 
avoid paying out performance 
bonuses. Personally I find this 
morally reprehensible especially 
given the returns they have 
delivered to all unitholders in 
these two pubs. Knowledge of 
these conversation also risks our 
relationship with the Hotel 
operator and our investments 
today. If a sale is not put to 
unitholders due to delaying 
tactics for this reason I reserve 
my rights in regards to any 
potential losses in not enabling 
the current offer to proceed to a 
vote or alternative liquidity 
offered based on the same. 
  
Damian and Leigh are still in 
transition mode so both are 
jointly responsible to all of us in 
ensuring we are delivered the 
valuation information requested 
ASAP, the bidder is 
permissioned to conduct due 

137



11

dilligence  and when complete 
consider the offer versus the up 
to date valuation via unitholder 
meetings. 
  
I have no wish to mediate further 
and look to basic commercial 
sense in resolving these pub 
investments asap as they may 
become toxic to all of us. 
  
Cheers, 
  
Jeff 
  
 
 
 
 
 
 
On 4 Mar 2021, at 8:00 am, 
Leigh Paillas 
<Leigh@lpradvisory.com.au> 
wrote: 
  
Dear Unit Holder, 
  
Yesterday I received a telephone 
call from Damian outlining he had 
received a non-binding offer to 
acquire ‘Corrimal Hotel’ for 
$28,200,000.00 from PKF Capital. 
  
The Term Sheet is attached. 
  
I understand there is a current 
review and audit process being 
undertaken, though thought this is 
a substantial offer and should be 
brought to unit holders attention. I 
encourage you all to review the 
below email along with the 
attached Term Sheet. 
  
I have included all unitholders in 
this email and encourage discussion 
on how/if you would like to move 
this forward. Damian is also 
included in this email chain. 
  
I will continue with my current 
review engagement as per unit 
holders initial request. Should you 
look to consider this offer I will 
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come back to you with a suggested 
remediation plan and timeline. 
  
I encourage all unit holders to 
participate in this email thread. 
  
Regards, 
  
Leigh Paillas CA 
  
LPR Advisory | ACCOUNTANTS & 
ADVISORS 
Suite 2, Level 2, 37-39 The Corso 
MANLY  NSW 2095| PO Box 590 
Manly NSW 1655 | 
Suite 5, Level 5, 84 Pitt Street 
SYDNEY  NSW 2000| 
(02) 8090 3965| 0416 085 514 | F: 
(02) 9475 0023 
www.lpradvisory.com.au 
<image003.png> 
  
Dear Leigh 
As  advised we have received an 
unsolicited offer for three  pubs. 
It is early stages however he has 
proposed a small window for DD – 
30 days v 90 days 
I also believe that the offers for 
R&C/Corrimal/NNT are very good 
and should be given the strongest 
consideration by management. 
Please let me know if you want to 
discuss further with myself or Jason 
or an independent eg JLL or CBRE 
  
Regards, 
 
Damian Kelly 
Pub Invest Pty Ltd 
The Manly Boardroom 
Level 1, 28 South Steyne  
Manly NSW 2095 
M. 0488 647788 | P. (02) 
9474 1606 | E.  
damian.kelly@pubinvest.com.au 
 
 
 
 
 
 

<image004.png> 
  
From: Anthony Sullivan 
<ASullivan@pkf.com.au>  
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Sent: Wednesday, 3 March 2021 
11:49 AM 
To: Damian Kelly 
<damian.kelly@pubinvest.com.au> 
Cc: Martin Kennedy 
<MKennedy@pkf.com.au> 
Subject: Term Sheets 
  
Dear Damian, 
  
Please see attached term sheets to 
acquire the following Hotels 
  

a.     Rose & Crown 
Hotel, 11 Victoria 
Rd, Parramatta 
NSW 
2150 (Freehold) 

b.     North Nowra 
Tavern, 82 Page 
Ave, North 
Nowra, NSW 
2541 (Freehold) 

c.     The Corrimal 
Hotel, 268 
Princes Hwy, 
Corrimal NSW 
2518 (Freehold) 

  
Should you be happy with the 
content of the attached please 
execute and return to us, so I can 
return to you fully executed copies. 
  
Kind Regards, 

Anthony Sullivan 
Director / Partner 
p : +61 2 8346 6000  f : (02) 8346 6099
 

Mobile: 0407 807 070
  

 

ASullivan@pkf.com.au |  www.pkf.com.au
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<MHG Term Sheet CH March 
2021.pdf> 
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Andrew Ng

From: Jeff Herbert-Smith <jeffherbertsmith@icloud.com>
Sent: Monday, 12 September 2022 4:02 PM
To: Jeff Herbert-Smith
Subject: Fwd: Rose & Crown Hotel - Term Sheet

 
 
 

Begin forwarded message: 
 
From: Leigh Paillas <Leigh@lpradvisory.com.au> 
Subject: RE: Rose & Crown Hotel - Term Sheet 
Date: 12 March 2021 at 9:13:02 am AEDT 
To: Luke Muttdon <Luke.Muttdon@cba.com.au>, scott hookway <scott@aosgroup.com.au> 
Cc: Jeff Herbert-Smith <jeff.herbertsmith@bigpond.com>, Jack A'Hearn 
<ahearn34@bigpond.com>, Nick Allan <nick.allan@smartmarket.com.au>, Alvarez John 
Ensel <john@alvarez.net.au>, John Angeli <jaangeliau@yahoo.com.au>, Douglas Bates 
<Douglas.Bates@fiig.com.au>, "tim@tcbishop.com" <tim@tcbishop.com>, Warwick 
Burgess <wazburgess@gmail.com>, Nick Dignan <nickdignan1@gmail.com>, Donnellan 
Brian BD <beedee05@bigpond.net.au>, "jeff.herbertsmith@bigpond.com.au" 
<jeff.herbertsmith@bigpond.com.au>, Rowan Hookway <rowan@clearrun.com.au>, Warren 
McQuarters <wmcquarters02@gmail.com>, Brenden Miller <bjm@ghb.net.au>, John 
Peacocke <jpeacocke@peacocke.com.au>, Sewell Roger <rogersewell50@gmail.com>, 
Damian Kelly <damian.kelly@pubinvest.com.au> 
 
HI All, 
  
Please note the breakdown as requested: 
  

Sale Price $34,800,000 
Less: Purchase Price (Adj. CPI) -1 ($17,327,064) 
Gross Capital Gain $17,472,936 
Bonus – Pub Invest - 2 ($2,620,940) 
Bonus – Marlow Hotel Group – 2 ($2,620,940) 
    
Return to Unit Holders $34,800,000 
Bank Debt ($9,860,000) 
Bonuses – Per Above ($5,241,880) 
Net Proceeds to Unit Holders $19,698,120 
Units Issued 636 
Price per unit $30,972 

  
1. Based on CPI adjusted annually, though not confirmed as deed review yet to be finalized per 

remediation plan. 
2. Based on 15% of the gain. Yet to be confirmed as contracts haven’t been reviewed per 

remediation plan. 
  
Please note there wil also be incidental costs to come out of the above, though there is also funds 
available in the trading account. 
  
I have instructed for the following to occur per below: 
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1. Vote to occur on the Term Sheet sent last Friday; 
2. Discontinue the remediation plan; 
3. Damian to be reinstated as the sole Diretcor and Sole Trustee to manage the process. 

  
The idea of the remediation plan and for myself to come in as Trustee was to make the fund 
compliant, or as compliant as possible, moving forward. If this is not the case, there is no need for 
the remediation plan nor myself to be either the Director or Trustee. 
  
Both Damian and I are on a call with solicitors today at 12.15 to move this forward. 
  
Please let me know if anyone has any questions. 
  
Regards, 
  
Leigh Paillas CA 
  
LPR Advisory | ACCOUNTANTS & ADVISORS 
Suite 2, Level 2, 37-39 The Corso MANLY  NSW 2095| PO Box 590 Manly NSW 1655 | 
Suite 5, Level 5, 84 Pitt Street SYDNEY  NSW 2000| 
(02) 8090 3965| 0416 085 514 | F: (02) 9475 0023 
www.lpradvisory.com.au 
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Andrew Ng

Subject: FW: Peak Invest Pty Ltd | Five Islands Invest Pty Ltd | Surry Hills Pub Invest Pty Ltd | 
Four By Four Investments Pty Ltd (all In Liquidation)

From: Angus Malouf <amalouf@wexted.com> 
Date: 15 September 2022 at 10:08:33 am AEST 
To: Jeff Herbert-Smith <jeffherbertsmith@icloud.com> 
Subject: RE: Peak Invest Pty Ltd | Five Islands Invest Pty Ltd | Surry 
Hills Pub Invest Pty Ltd | Four By Four Investments Pty Ltd (all In 
Liquidation) 

  
Hi Jeff,  
  
I refer to your email below and our discussions since.  
  
I have confirmed with our legal advisors that not opting out will not 
expose Creditors or Unitholders to any cost orders.   
  
Further, they have advised the representation by certain Unitholders 
is simply a means for Justice Williams to bind all Creditors and 
Unitholders to her decision on the Marlow claims. 
  
Thank you for providing your bank details.  Let me know if you wish 
to discuss further. 
  
Angus Malouf 
Senior Analyst 

 

Level 12, 28 O'Connell Street Sydney NSW 2000 
P: 02 9210 1708 | amalouf@wexted.com | www.wexted.com 

 

This email (including any attachments) is confidential and may be privileged. It may be read, copied and used 
only by the intended recipient. If you have received it in error, please delete it and contact the sender 
immediately by return email. Liability limited by a scheme approved under Professional Standards Legislation. 

  
  
From: Jeff Herbert-Smith <jeffherbertsmith@icloud.com>  
Sent: Monday, 12 September 2022 4:04 PM 
To: Angus Malouf <amalouf@wexted.com> 
Subject: Re: Peak Invest Pty Ltd | Five Islands Invest Pty Ltd | Surry 
Hills Pub Invest Pty Ltd | Four By Four Investments Pty Ltd (all In 
Liquidation) 
  
Hi Angus,  
  
I have been reluctant to engage further in these matters but I was 
unaware until receiving the latest correspondence from yourselves 
that by not being involved as a unit holder directly that pursuant to 
rule 7.6(2)(c) of the Uniform Civil Procedure Rules 2005 
(NSW), Batiha Pty Ltd could be appointed to represent the 
unsecured creditors of Peak Invest Pty Ltd (in liquidation) and the 
class of unit holders of each of the other entities. i.e. Rowan 
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Hookway and his associated entities will represent all unit holders 
unless we elect to opt out and individually or collectively seek 
seperate representation. 
  
My concerns and to which I seek clarification are: 
  
1- In not opting out we may be exposed to ongoing actions by both 
the Hookway’s and Marlow entities and ultimately bear these costs 
which could be substantial.i.e Why should unit holders bear the 
costs of the Hookway’s actions which many believe to be untrue?  
2- I believe morally the contacts were clear to everyone and Rowan 
Hookway is seeking to find technical legal reasons to avoid paying 
any capital gains bonus on the business component of our 
investments to Marlow adding to legal costs and delaying unit 
holder payments further. 
3- Leigh Paillas sent all unit holders the payment waterfall we 
should expect to receive which contradicts what the Hookway's and 
their entities are putting forward. Though he may not have been a 
director he was the accountant when he sent this he soon became 
one so it is possible the other directors held this opinion as well. 
Attached correspondence below for the Corrimal and R&C. No one 
seemed to disagree with these numbers at that time that I am 
aware of. 
  
  
Basically I am unhappy contesting what I believe to be in that your 
interpretation has been what unit-holders largely understood to be 
true. If the court merely looks at contracts and no other basis for 
making their determination there is little more we can add but we 
would like to protect ourselves in regards to costs associated with 
the Hookway actions. 
  
I am more than happy to draw and affidavit for the court if that is 
useful in resolving these matters but dont want to go through the 
further pain of seeking more legal representation unless I have no 
other avenue. 
  
Let me know. 
  
Regards, 
  
Jeff 
  
  
  
  
  
 
 
 

On 9 Sep 2022, at 3:13 pm, Angus Malouf 
<amalouf@wexted.com> wrote: 
  
Dear Sir / Madam, 
  
Please see the attached correspondence. 
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Kind Regards, Angus   

Angus Malouf 
Senior Analyst   

<image001.jpg>   

<image002.jpg> 

Level 12, 28 O'Connell Street Sydney NSW 2000 
P: 02 9210 1708 | amalouf@wexted.com | www.wexted.com   

This email (including any attachments) is confidential and may be privileged. It may be read, copied and used 
only by the intended recipient. If you have received it in error, please delete it and contact the sender 
immediately by return email. Liability limited by a scheme approved under Professional Standards 
Legislation. 

  
  
<PEA11-220909-Circular to Creditors and 
Unitholders W Annexures-WXA.pdf> 
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Andrew Ng

From: Jack A'Hearn <ahearn34@bigpond.com>
Sent: Monday, 12 September 2022 5:30 PM
To: Angus Malouf
Cc: James Le Messurier
Subject: RE: Peak Invest Pty Ltd | Five Islands Invest Pty Ltd | Surry Hills Pub Invest Pty Ltd | 

Four By Four Investments Pty Ltd (all In Liquidation)

Follow Up Flag: Follow up
Flag Status: Flagged

Good afternoon Angus and James, 
 
Under 2. Rights of Stakeholders 
 
If my wife and I don’t wish to remain in the class of Represented Persons represented by Batiha Pty Ltd in relation to 
the Liquidators Court Application, i.e. opt out of any further action, does that mean we are in fact agreeing to 2. 
Apply to set aside the Representative Order, as against that individual stakeholder? 
 
What exactly do we need to do to opt out? 
 
Kind regards Jack and Kathy A’Hearn 
 

From: Angus Malouf [mailto:amalouf@wexted.com]  
Sent: Friday, 9 September 2022 3:14 PM 
Cc: James Le Messurier 
Subject: Peak Invest Pty Ltd | Five Islands Invest Pty Ltd | Surry Hills Pub Invest Pty Ltd | Four By Four Investments 
Pty Ltd (all In Liquidation) 
 
Dear Sir / Madam,  
 
Please see the attached correspondence. 
 

Kind Regards, Angus   

Angus Malouf 
Senior Analyst   

 

  

 

Level 12, 28 O'Connell Street Sydney NSW 2000 
P: 02 9210 1708 | amalouf@wexted.com | www.wexted.com   

This email (including any attachments) is confidential and may be privileged. It may be read, copied and used 
only by the intended recipient. If you have received it in error, please delete it and contact the sender 
immediately by return email. Liability limited by a scheme approved under Professional Standards 
Legislation. 
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Andrew Ng

From: Angus Malouf <amalouf@wexted.com>
Sent: Thursday, 15 September 2022 10:00 AM
To: Jack A'Hearn
Cc: James Le Messurier
Subject: RE: Peak Invest Pty Ltd | Five Islands Invest Pty Ltd | Surry Hills Pub Invest Pty Ltd | 

Four By Four Investments Pty Ltd (all In Liquidation)

Hi Jack and Kathy,  
 
I understand you spoke directly with Andrew McCabe on Tuesday regarding your below concerns. 
 
Please let me know if you have any further questions. 
 
Kind regards, Angus 
 
Angus Malouf 
Senior Analyst 

 

Level 12, 28 O'Connell Street Sydney NSW 2000 
P: 02 9210 1708 | amalouf@wexted.com | www.wexted.com 

 

This email (including any attachments) is confidential and may be privileged. It may be read, copied and used 
only by the intended recipient. If you have received it in error, please delete it and contact the sender 
immediately by return email. Liability limited by a scheme approved under Professional Standards Legislation. 

 
 

From: Jack A'Hearn <ahearn34@bigpond.com>  
Sent: Monday, 12 September 2022 5:30 PM 
To: Angus Malouf <amalouf@wexted.com> 
Cc: James Le Messurier <jlemessurier@wexted.com> 
Subject: RE: Peak Invest Pty Ltd | Five Islands Invest Pty Ltd | Surry Hills Pub Invest Pty Ltd | Four By Four 
Investments Pty Ltd (all In Liquidation) 
 
Good afternoon Angus and James, 
 
Under 2. Rights of Stakeholders 
 
If my wife and I don’t wish to remain in the class of Represented Persons represented by Batiha Pty Ltd in relation to 
the Liquidators Court Application, i.e. opt out of any further action, does that mean we are in fact agreeing to 2. 
Apply to set aside the Representative Order, as against that individual stakeholder? 
 
What exactly do we need to do to opt out? 
 
Kind regards Jack and Kathy A’Hearn 
 

From: Angus Malouf [mailto:amalouf@wexted.com]  
Sent: Friday, 9 September 2022 3:14 PM 
Cc: James Le Messurier 
Subject: Peak Invest Pty Ltd | Five Islands Invest Pty Ltd | Surry Hills Pub Invest Pty Ltd | Four By Four Investments 
Pty Ltd (all In Liquidation) 
 
Dear Sir / Madam,  
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Please see the attached correspondence. 
 

Kind Regards, Angus   

Angus Malouf 
Senior Analyst   

 

  

 

Level 12, 28 O'Connell Street Sydney NSW 2000 
P: 02 9210 1708 | amalouf@wexted.com | www.wexted.com   

This email (including any attachments) is confidential and may be privileged. It may be read, copied and used 
only by the intended recipient. If you have received it in error, please delete it and contact the sender 
immediately by return email. Liability limited by a scheme approved under Professional Standards 
Legislation. 
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Andrew Ng

From: Jack A'Hearn <ahearn34@bigpond.com>
Sent: Sunday, 18 September 2022 11:59 AM
To: Angus Malouf
Cc: James Le Messurier
Subject: RE: Peak Invest Pty Ltd | Five Islands Invest Pty Ltd | Surry Hills Pub Invest Pty Ltd | 

Four By Four Investments Pty Ltd (all In Liquidation)
Attachments: Corrimal Directors Agreement.pdf; Rose and Crown Briefing Document.pdf

Hi Angus, 
 
My wife and I are reluctant to engage and take separate action in these matters, but are quite concerned and 
dismayed that, by doing so, we (and potentially all other unit holders) will be represented by Rowan Hookway and 
his associated entities (Batiha Pty Ltd), under 1. ‘Rights of Stakeholders’. 
 
We would request that this response be presented to the presiding judge for their consideration regarding our 
position. 
 
To whom it may concern 
 

1 When making the investments, we were aware and agreed that Damian Kelly and Jason Marlow would 

receive a capital gains bonus upon the sale of each Pub (subject to a threshold of return being met), along 

with bonus fees which were calculated by reference to the yearly returns of each Pub. 

2 We understood these bonus payments to be incentives for the managers of the Pubs.  

3 We are aware that documentation for each of the Pubs was circulated which detailed the bonus payments. 

We have been able to locate a trust briefing document for the Rose and Crown Hotel, and a Directors 

Agreement for the Corrimal Hotel (see attached). Both of those documents detail the performance bonuses 

as follows: 

a. The ‘Performance Fee’, being 70/30 over 15% for yearly returns, and 30% upon sale of the Rose and 

Crown Hotel (which we understand was to be split equally with Jason Marlow), located under 

‘Investment Performance Forecast’. 

b. The ‘Bonus Calculations’ and ‘Capital Gains Bonus’ rates of pay for the Corrimal Hotel, described as 

30% of yearly returns above 10%, and 30% of the net capital gain upon disposal (which we understand 

was to be split equally with Jason Marlow), as located at page 10 ‘Schedule’. 

4 That accorded with our understanding of the investments that we entered into.  

Proceedings 

5 We have never been asked to vote in favour of, nor we do we agree, with these Proceedings being 

commenced. 
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6 We were never asked, and we did not vote in favour of these Proceedings being continued after RC One and 

the Corrimal Pub were placed into voluntary administration.  

7 We believe these Proceedings to be a waste of unit holder funds.  

We believe that Wexted’s handling of these matters to be extremely professional, and reflective of the contract we 

signed, and are supportive of their recommendations regarding remuneration to Marlow. 

We don’t want to be held liable for the costs of these challenges, or any future legal action brought by the above 

mentioned parties, or other unit holders, without given the right to decide not to do so. 

We would like to see the distribution of available funds made to all unit holders based on the recommendations of 

the administrator (Wexted). 

Kind regards John (Jack) and Kathleen (Kathy) A’Hearn 

 

 
 

From: Angus Malouf [mailto:amalouf@wexted.com]  
Sent: Friday, 9 September 2022 3:14 PM 
Cc: James Le Messurier 
Subject: Peak Invest Pty Ltd | Five Islands Invest Pty Ltd | Surry Hills Pub Invest Pty Ltd | Four By Four Investments 
Pty Ltd (all In Liquidation) 
 
Dear Sir / Madam,  
 
Please see the attached correspondence. 
 

Kind Regards, Angus   

Angus Malouf 
Senior Analyst   

 

  

 

Level 12, 28 O'Connell Street Sydney NSW 2000 
P: 02 9210 1708 | amalouf@wexted.com | www.wexted.com   

This email (including any attachments) is confidential and may be privileged. It may be read, copied and used 
only by the intended recipient. If you have received it in error, please delete it and contact the sender 
immediately by return email. Liability limited by a scheme approved under Professional Standards 
Legislation. 
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Andrew Ng

From: Luke Muttdon <Luke.Muttdon@cba.com.au>
Sent: Wednesday, 14 September 2022 8:40 PM
To: Angus Malouf
Subject: For the Court

[ CBA Information Classification: Confidential ]  
 
Dear Angus, 
 
I would like to express the concerns I have in regards to the response required to your last email 9th September, 
2022 regarding the previous days court hearing and options available to stakeholders. I certainly do not wish to take 
separate action in these matters and therefore fall into option 1 within your letter under 2 “Rights of Stakeholders” 
 
I would request that this response is presented to the presiding Judge for their consideration regards my position. 
 
To Whom It May Concern, 
 
I have not elected, been asked to join, or even considered taking, legal action against either the Marlow Group (or 
associated entities of Damien Kelly) in relation to their capital gains bonuses.  
 
The current action brought by Batiha, Blue Onion, Strong Run and Clear Run entities, in challenging the general 
understanding and intent of the contracts that I signed does not represent my position. 
 
I am firmly of the view that Wexteds’ consideration in these matters was diligent, transparent and professional and 
reflective of the contract as I signed and understood it and I am supportive of their decisions regarding 
remuneration to Marlow. (Subject to any possible contravention of conditions within those contracts). 
 
I stress I do not want to be held liable for the costs in these challenges, nor any possible future legal action brought 
by the abovementioned parties, or other unitholders, without given the right to decide to do so. I would just like to 
see the distribution of available funds made to all unitholders based on the decisions of the court and not to have 
further actions,  determined by others, affecting us as innocent parties by their contentions. 
 
Thank you, 
 
Sincerely, 
 
Luke Muttdon 
 
Lumarsh Superannuation Fund 
 
Muttdon Holdings Pty Ltd atf Muttdon Family Trust 
 
[ CBA information handling guidelines can be found on our web site: commbank.com.au/DataClass ]  
 
************** IMPORTANT MESSAGE ************** 
This e-mail message is intended only for the addressee(s) and contains information which may be confidential. 
If you are not the intended recipient please advise the sender by return email, do not use or disclose the contents, 
and delete the message and any attachments from your system. Unless specifically indicated, this email does not 
constitute formal advice or commitment by the sender or the Commonwealth Bank of Australia (ABN 48 123 123 
124 AFSL and Australian credit licence 234945) or its subsidiaries. 
We can be contacted through our web site: commbank.com.au. If you no longer wish to receive commercial 
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electronic messages from us, please reply to this e-mail by typing Opt Out in the subject line. 
************************************************** 
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Andrew Ng

From: warren mcquarters <wmcquarters02@gmail.com>
Sent: Wednesday, 14 September 2022 3:36 PM
To: Angus Malouf
Subject: Response to letter 9th sept 2022

Follow Up Flag: Follow up
Flag Status: Flagged

Hi Angus, 
I would like to express the concerns we have in regards to the response required to your last email 9th September 
2022 regarding the previous days court hearing and options available to stakeholders. 
We certainly do not wish to take seperate action in these matters and therefore fall into option 1 within your letter 
under 2. ‘Rights of Stakeholders’ . 
I would request  that this response is presented to the presiding judge for their consideration regards our position. 

To Whom it May Concern 
We have not elected, been asked to join, or even considered taking, legal action against either the Marlow Group (or 
the associated entities of Damien Kelly) in relation to their capital gains bonuses. 
The current action brought by Batiha, Blue Onion,Strong Run & Clear Run entities, in challenging the general 
understanding and intent of the contracts that we signed, does not represent our position. 
We are firmly of the view that Wexteds' consideration in these matters was diligent, transparent and professional, and 
reflective of the contract as we signed and understood it, and we are supportive of their decisions regarding 
remuneration to Marlow.  ( Subject to any possible contravention of conditions within those contracts). 
We stress we do not want to be held liable for the costs in these challenges, nor any possible future legal action 
brought by the above mentioned parties,  or other unit holders, without given the right to decide to do so. 
We would just  like to see the distribution of available funds made to all unit holders based on the decisions of the 
court and not to have further actions determined by others , affecting us as innocent parties by their contentions. 

 Thank you 
Sincerely 

Warren McQuarters.   Julie McQuarters 
McQuarters Pty Ltd 
McQuarters Superannuation Fund 

178



Liability limited by a scheme approved under Professional Standards Legislation. 
6144881v2 

Level 24, 6 O'Connell Street 

Sydney NSW 2000 

Telephone: +612 8240 8000 

Facsimile: +612 8240 8099 

info@gclegal.com.au 

www.gclegal.com.au 

Gilchrist Connell Pty Ltd 

ACN 131 087 673 

Sydney 

Adelaide 

Brisbane 

Melbourne 

Perth 

Our Ref: HKG:AZG:319774 

23 September 2022 

Maddocks 
Angel Place, Level 27 
123 Pitt Street 
SYDNEY NSW 2001 

andrew.ng@maddocks.com.au 
danielle.funston@maddocks.com.au 

BY EMAIL 

Dear Colleagues 

In the matter of Peak Invest Pty Ltd (in liquidation) ACN 601 201 183 & Ors  
Supreme Court of New South Wales Proceedings No. 348287 of 2021 (Proceedings) 

As you know, we act for Damian Kelly in his capacity as trustee for Kam Yuen Superfund, who is 
a unitholder of the following trusts (Trusts): 

1. Peak Invest Pty Ltd (in liquidation) as trustee for the Peak Unit Trust ABN 92 945 532 916;

2. Five Islands Invest Pty Ltd (in liquidation) as trustee for the Five Islands Investment Unit
Trust ABN 44 634 048 372;

3. Surry Hills Pub Invest Pty Ltd (in liquidation) as trustee for the Surry Hills Pub Unit Trust
ABN 83 113 776 205; and

4. Four By Four Investments Pty Ltd (in liquidation) as trustee for the Four By Four
Investments Trust ABN 72 841 060 592.

On 22 December 2022, Messrs Andrew McCabe and Joseph Hayes were appointed as receivers 
and managers over the assets of each of the Trusts by order of his Honour Justice Black in the 
Proceedings.  

As you also know, Mr Kelly was a director of each of the Trustee Companies1 of the respective 
Trusts at the relevant time that separate agreements were entered into with J&P Marlow (No 2) 
Pty Ltd and Blue Marlin Enterprises Pty Ltd (Marlow Group Companies) and the Trustee 
Companies.  

We are instructed that: 

1. Mr Kelly, in his capacity as a director of the Trustee Companies, understood that at all
material times that Marlow Group Companies were entitled to a capital gains bonus under

1 The Trustee Companies mean Peak Invest Pty Ltd (in liquidation), Five Islands Invest Pty Ltd (in liquidation), Surry Hills Pub Invest 
Pty Ltd (in liquidation) and Four by Four Investments Pty Ltd (in liquidation). 
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the terms of the respective management agreements with the respective Trustee 
Companies and Operating Companies2 (Marlow Entitlement to CGB); and 

2. he understood and verily believed that the Marlow Entitlement to CGB was a view shared
by all unitholders of the Trusts.

We are instructed that Mr Kelly does not share any of the views expressed by Batiha Pty Ltd, Blue 
Onion Capital Pty Ltd, Strong Run Pty Ltd and Clear Run Investments Pty Ltd (first to fourth 
defendants to the Liquidators’ further amended interlocutory process filed on 9 September 2022). 
To that end, we are instructed that whilst Mr Kelly understands that her Honour Justice Williams 
has made a “representative order” on 9 September 2022 in respect of Batiha Pty Ltd, Blue Onion 
Capital Pty Ltd, Strong Run Pty Ltd and Clear Run Investments Pty Ltd, it is Mr Kelly’s position that 
those parties are not truly representative of the position of the majority of unitholders of the Trusts 
for the reasons summarised above.  

We are instructed that Mr Kelly consents to orders being made in accordance with the Liquidators’ 
second further amended interlocutory process filed in court on 9 September 2022. 

Should you have any queries, please do not hesitate to contact us. 

Yours faithfully 
GILCHRIST CONNELL 

Hannah Griffiths 
Head of Restructuring & Insolvency | Principal 
T: +61 2 8240 8024 
E: hgriffiths@gclegal.com.au 

Other Contact: Arvand Ghazizadeh 
Associate 
T: +61 2 8240 8019 
E: aghazizadeh@gclegal.com.au 

2 Operating Companies means RC One Pty Ltd (subject to deed of company arrangement), Corrimal Pub Pty Ltd (subject to deed of 
company arrangement), Surry Hills Pub Pty Ltd (subject to deed of company arrangement) and North Nowra Pub Trading Pty Ltd 
(subject to deed of company arrangement). 
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