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Applicants’ Outline of Submissions on Proposed Further Amended Interlocutory Process 

(to be heard by Williams J on 8 September 2022) 

A. Issue 

1. In an email from the Associate to Williams J on 6 September 2022, the Court has raised the utility 
of providing judicial directions to Messrs Hayes and McCabe as to whether they would be 
justified in admitting the claims of the Marlow Parties in a particular amount on the proper 
construction of the various Hotel Management Agreements. 

2. The Court has raised, in the Applicants’ submission with respect correctly, that: 

(a) an application for judicial directions does not determine the substantive rights of parties; 

(b) even if the Court were to provide judicial directions to Messrs Hayes and McCabe on a 
particular basis, that would not prevent another person affected by the admission or partial 
rejection of the claims of the Marlow Parties from appealing from the decision of the 
Liquidators to admit those claims in a particular sum pursuant to s 90-15 of the Insolvency 
Practice Schedule 2016 (Cth)1; and 

(c) in that regard, there remains a risk that there could be inconsistent findings between the 
directions given to Messrs Hayes and McCabe and any subsequent appeal from the 
admission or partial rejection of the claims of the Marlow Parties. 

3. The Applicants accept that the above approach is undesirable.  It is for that reason that Courts 
have traditionally been reluctant to provide directions that a liquidator is justified in admitting or 
rejecting a proof of debt.  As McLelland J (as his Honour then was) noted in in Re Magic Aust Pty 
Ltd (in liq) (1992) 7 ACSR 742 at 745: 

A direction to the effect that a liquidator would be justified in admitting, or alternatively 
would be justified in rejecting, a particular proof of debt, would not be determinative of 
the validity or otherwise of the claim the subject of the proof, and would not preclude a 
subsequent appeal to the court from the liquidator's decision in compliance with the 
direction. It would normally therefore be inappropriate for such a direction to be sought 
or given.2 

4. While there may be certain circumstances in which the Court may nevertheless provide judicial 
directions to liquidators in this scenario (see, for example, Re Plutus Payroll Australia Pty Ltd (In 
Liq) (2019) 139 ACSR 536 at [5]-[7] per Black J), the Applicants, conscious of the matters above, 
no longer seek to proceed in that manner. 

 
1  Although the Applicants contend that at least the parties who have been granted leave to appear as interested parties 

on this application would not be permitted to do so (as that would be an abuse of process). 
2  See also Selim v McGrath (2003) 177 FLR 85 at [140]-[141]; Re Mento Developments (Aust) Pty Ltd (in liq) (2009) 

73 ACSR 622; and Re Australian Property Custodian Holdings Ltd (in liq) (2021) 150 ACSR 565 at [208]-[211]. 
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B. Proposed re-constitution of the proceeding 

5. Instead, and in lieu of seeking judicial directions as per prayers 2, 3 and 3A of the Amended 
Interlocutory Process, the Applicants propose to amend and file a Further Amended Interlocutory 
Process seeking: 

(a) the joinder of the Marlow Parties and the Clear Run Unitholders as Defendants to the 
proceeding; 

(b) the making of a representative order pursuant to r 7.6(2)(c) of the Uniform Civil Procedure 
Rules 2005 (NSW) appointing one of the Clear Run Unitholders as a representative of all 
the unitholders of each of the four Trusts; and 

(c) declarations that, on the proper construction of the Hotel Management Agreements, the 
capital gains bonus fee in Item 3 of Schedule 2 is to be calculated on the total sale price in 
the particular contract for sale (after settlement adjustments) such that the particular 
company is liable to pay to the Marlow Parties a specified sum. 

6. The making of joinder and representative orders has been adopted in analogous circumstances in 
cases such as Re ICS Real Estate Pty Ltd (in liq) (2014) 14 ASTLR 382 at [4] per Brereton J (as 
his Honour then was) and Re ACN 150 567 098 Pty Ltd (in liquidation) (formerly known as 
Organic Response Investors Pty Ltd) and ACN 151 527 098 Pty Ltd (in liquidation) (formerly 
known as Organic Response Pty Ltd) (2019) 137 ACSR 478 at [3] and [17] per Black J. 

7. Moreover, it has been recognised that cases that commence as applications for judicial directions 
are commonly transformed into claims for substantive relief.  As McLelland J noted in Re GB 
Nathan & Co Pty Ltd (in liq) (1991) 24 NSWLR 674 at 680: 

There are instances where a court has, in proceedings commenced as a liquidator’s 
application for directions, gone on to make orders declaratory of substantive rights, 
clearly intended to be of binding effect on the parties to the proceedings, and where 
necessary has made representative orders for this purpose: see, eg, Re Staff Benefits Pty 
Ltd and the Companies Act [1979] 1 NSWLR 207 and cf Re Securitibank Ltd (In Liq) 
[1978] 1 NZLR 97; Re Securitibank Ltd [1978] 2 NZLR 133 and Re Securitibank Ltd (No 
2) [1978] 2 NZLR 136. The procedures of the court are sufficiently flexible to enable 
proceedings commenced as an application for directions to be changed into proceedings 
for the determination of substantive rights, and this is sometimes a convenient course in 
order to avoid the need to commence further proceedings involving additional cost and 
delay: see, eg, Anmi Pty Ltd v Williams [1981] 2 NSWLR 138 at 156-157. 

See also the discussion in Re Broens Pty Limited (in liq) [2018] NSWSC 1747 per Gleeson J 
(sitting at first instance). 

8. This course is supported by case management principles embodied in ss 56-58 of the Civil 
Procedure Act 2005 (NSW) in circumstances where: (a) the parties are ready to have the matter 
heard on 8 September 2022; and (b) no other interested party has sought to be heard on the 
application. 

9. The Further Amended Interlocutory Process sought to be filed to give effect to this proposal is 
enclosed with these submissions.  As far as the Applicants understand, the proposed Defendants 
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consent to (or do not oppose) the filing of the proposed Further Amended Interlocutory Process 
and the making of orders in (new) prayers 1 and 2 to ensure that the proceedings are properly 
constituted for the purposes of determining the issue of the proper construction of the Hotel 
Management Agreements. 

 

 
Daniel Krochmalik    7 September 2022 
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Counsel for the Applicants 


