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7.2 Direct Comparison Approach

As a check, we have applied subjective adjustment factors to comparable items for each of the 
aforementioned hotel sales to determine a value by direct comparison. While the Direct Comparison 
Approach is not a method commonly used by the market, by providing a format to either discount or 
increase comparable sales relative to the subject it gives a guide to capital value and is therefore 
considered a worthwhile check method of valuation.

The sales evidence quoted ranges from $26,500,000 to $67,000,000, which when applied to the Rose 
& Crown Hotel, equates to a range of values from $39,000,000 to $45,050,000.

Conclusion

Taking both methods of valuation into account we consider the value of the Rose & Crown Hotel to be 
$42M, which on current trade equates to a yield of about 6.55%. 

7.3 Market Value Definition

Market value is defined as “the estimated amount for which an asset or liability should exchange on the
valuation date between a willing buyer and a willing seller in an arm’s length transaction, after proper
marketing and where the parties had each acted knowledgeably, prudently, and without compulsion”.

Source: International Valuation Standards Council IVS 2019 adopted by the API January 1, 2020

Hotel Name: Rose & Crown Hotel Weighting of Comparables with Subject

Adjustment Factors
Hotel Price Movement in 

market since 
the sale

Locational 
attributes/ 
competition

Comparative of 
trade and 
profitability

Gaming 
Potential/No of 
Entitlements

Comparative land 
size, dev 
potential, building 
quality

Total Adjusted Value

Vineyard Hotel $68,000,000 0.0% -10.0% -10.0% 0.0% -15.0% -35.0% 44,200,000
VINEYARD   

Carousel Hotel $62,000,000 0.0% 0.0% -10.0% -5.0% -15.0% -30.0% 43,400,000
ROOTY HILL

Narwee Hotel $43,500,000 5.0% -5.0% 0.0% 0.0% -5.0% -5.0% 41,325,000
NARWEE    

Ramanda Hotel $39,500,000 5.0% 0.0% 5.0% 5.0% -5.0% 10.0% 43,450,000
CABRAMATTA

Gladstone Hotel $38,000,000 5.0% 0.0% 5.0% 0.0% 0.0% 10.0% 41,800,000
DULWICH HILL

Royal Hotel $35,500,000 5.0% 5.0% 0.0% 0.0% 0.0% 10.0% 39,050,000
RYDE

Bidwill Hotel $32,500,000 5.0% 10.0% 5.0% 0.0% 0.0% 20.0% 39,000,000
BIDWILL    

The Pub @ Rivo $26,500,000 0.0% 0.0% 70.0% 10.0% -10.0% 70.0% 45,050,000
RIVERSTONE
Range High 45,050,000 Low 39,000,000 Average 42,159,375
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8 Apportionment of Value

The adopted value reflects several components of value they being:

Land and Buildings;

Licence and Poker Machine Assets;

Goodwill; and

Plant, Equipment, Furniture and Furnishings.

The first two components are equivalent to the hypothetical Lessor’s interest, which assumes a secure 

covenant with long term lease. The third and fourth components represent the hypothetical leasehold 

interest.

8.1 Hypothetical Lessor’s Interest

This procedure capitalises the estimated net rental value at an appropriate market/real estate return to 

establish the approximate value range, i.e. fee simple value subject to a hypothetical tenancy.

Rental value for a hotel is generally based on an occupancy cost basis and two accepted industry 

scenarios are:

12% to 17% of sales, dependent upon sales mix; and

40% to 50% of net operating profit.

Estimated Gross Turnover: $6,671,600 @ 15% = $1,000,740 p.a.

Net Operating Profit: $2,750,000 @ 45% = $1,237,500 p.a.

But, say $1,200,000 p.a.

We consider that an appropriate capitalisation rate would be 3.5% to 4.0% assuming a typical lease 

term for a Sydney hotel containing standard industry accepted terms and conditions.

i.e. $1,200,000 net p.a. capitalised @ 3.75% = $32,000,000
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Liquor Licence and Gaming Machine Assets

The Hotel Licence (LIQH400105118) and 29 Gaming Machine Entitlements (GME) and 1 Gaming 

Machine Permit (GMP) are attached to the Rose & Crown Hotel and form part of the value of the 

Hypothetical Lessors Interest. 

We have been instructed by Angus Malouf of Wexted to further apportion the value of the Hypothetical 

Lessors Interest into Land and Buildings (Real Estate) and Liquor Licence and Gaming Machine Assets

(Hotel Assets).

To determine the in situ value of the 29 GME and 1 GMP we have first provided a brief outline of the 
legislative requirements governing the trading of GME and GMP in NSW. 

When acquiring GME they must be purchased in blocks of 3 with 1 GME forfeited to the Independent 
Liquor & Gaming Authority. The selling venue loses 3 GME and the acquiring venue gains 2. This 
excludes some Country hotels as defined under the NSW Gaming Legislation.

The current market value of a block of GME ranges depending the ABS Statistical Area and the area in 
which they are located. The Rose and Crown Hotel is situated within Band 2 (Amber Zone) and we have 
adopted $800,000 per block, which equates to $400,000 per GME ex GST.

Unlike GME, GMP can be sold individually without forfeiture. We estimate the current market value of a 
GMP to be $450,000 each. 

To the Hoteliers Licence we have adopted a nominal value of $200,000.

29 GME @ $400,000 per block = $11,600,000

1 GMP @ $450,000 per block = $ 450,000

Hotel Licence $   200,000

Total $12,250,000

Apportionment of Real Estate and Hotel Assets

Real Estate $19,750,000

Hotel Assets $12,250,000

Total $32,000,000
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8.2 De-licensed Value

The above value represents the licensed real estate value as part of the operating going concern as it 

is presently trading. We emphasise that the improvements are specialised and that on a de-licensed 

basis reflecting the value of the land and buildings only, the value could be considerably less. 

Accordingly, as earlier noted we recommend that, to protect their interest in the property, the mortgagee 

should register an interest with the Office of Liquor and Gaming so as to be in a position to be informed 

should there be any threat to the hotelier's licence.

8.3 Hypothetical Lessee’s Interest

The fair market premium for a hotel business is generally calculated by capitalising the estimated 
maintainable net operating profit, after rent, at an appropriate yield derived from comparable sales 
analysis. 

For a new 20-30 year lease a yield of 15% to 20% is indicative of the current market situation.

i.e. Estimated Net Operating Profit $2,750,000
Less Rent $1,200,000
Net $1,550,000
Capitalisation Rate 15%
Equals $10,333,333

Taking into account marriage value and for practical purposes we have rounded down the Hypothetical 

Lessee’s Interest to $10,000,000.

Therefore the total value is apportioned as:

Lessor’s Interest $32,000,000

Lessee’s Interest $10,000,000

Total $42,000,000
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9 Qualifications and Disclaimers

The Valuer has no pecuniary interest in the said property past, present or prospective, and the opinion 

expressed is free of any bias in this regard. The Valuation has been made in conformity with the Code 

of Professional Ethics and Conduct laid down by the Australian Property Institute and the Regulations 

under the New South Wales Valuers Act, 2003 as amended.

This report has been prepared for the private and confidential use of Joseph Hayes and Andrew McCabe 

of Wexted Advisors as Receivers and Managers Appointed .  It should not, without the express written 

authority of Owen Property Valuations be reproduced in whole or in part or relied upon by any other 

party for any purpose. Our warning is registered here, that any party, other than those specifically named 

in this paragraph, should obtain their own valuation before acting in any way in respect of the subject 

property.

This valuation is current at the date of valuation only. The value assessed herein may change 

significantly and unexpectedly over a relatively short period (including as a result of general market 

movements or factors specific to the particular property or hotel industry). We do not accept liability for 

losses arising from such subsequent changes in value. 

Without limiting the generality of the above comment, we do not assume any responsibility or accept 

any liability where this valuation is relied upon after the expiration of three (3) months from the date of 

valuation, or such earlier date if you become aware of any factors that have any effect on the valuation.

The Valuer does not warrant, guarantee and/or represent that the content of the Report will remain 

unchanged for any period of time beyond the date of the Report and depending upon known and/or 

foreseeable facts that might impact upon such value, such further time as maybe reasonable in all of 

the circumstances. The lender-client should therefore review and consider the Report, regularly and 

frequently, before reliance. 

We have undertaken this valuation on the basis that a Building Certificate under Section 149A of the 

Environmental Planning & Assessment Act 1979 would be available and no order under Section 124 of 

the Local Government Act 1993 would be made. We have further assumed the buildings are contained 

wholly within the site. 
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10 Valuation Certification

Acting under instructions from Joseph Hayes and Andrew McCabe of Wexted Advisors as Receivers 

and Managers Appointed , Owen Property Valuations has undertaken a valuation of the Rose and 

Crown Hotel, 11 Victoria Road, Parramatta, NSW. We confirm that we have inspected the property as 

described herein and have prepared this report.

We certify that, in our opinion, the current market value of the unencumbered freehold interest in the 

Hotel on a walk in walk out basis, inclusive of furniture, fittings, plant and equipment, goodwill and Hotel 

Licence but excluding stock in trade and subject to the qualifications and assumptions contained within 

the body of this report, as at 17 January 2022, for first mortgage security purposes, is:

$42,000,000 (GST Exclusive)
(Forty Two Million Dollars )

Apportioned As:

Land and Improvements including Licence $32,000,000

Business, Goodwill, Furniture, Fittings, Plant and Equipment $10,000,000

TONY C OWEN AAPI Certified Practicing Valuer
Registered Valuer No. 2378
Managing Director

OWEN PROPERTY VALUATIONS
This Certificate of Valuation forms a part of and should not be used or read independently from the complete report.
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Suite 219, 40 Yeo Street
Neutral Bay NSW 2089
Phone 02 9909 8975
Fax 02 9909 8973
Mobile 0403 869 967
tonyowen@opv.net.au

Liability limited by a scheme approved under 
Professional Standards Legislation 

THE OWEN PROPERTY VALUATION TRUST – ABN 32 288 916 617

Valuation Report
Corrimal Hotel

268 Princes Highway
Corrimal, NSW

17 January 2022

Reference:  OPV1810
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Executive Summary

CORRIMAL HOTEL
268  Princes Highway Corrimal NSW

Prepared For: Joseph Hayes and Andrew McCabe of Wexted Advisors as Receivers and 
Managers Appointed for:

Peak Invest Pty Ltd ACN 601 201 183
Five Islands Invest Pty Ltd ACN 611 874 410
Surry Hills Pub Invest Pty Ltd ACN 616 890 432
Four by Four Investments Pty Ltd ACN 641 104 761

Interest Valued: Unencumbered freehold interest on a going concern basis.
Purpose of Valuation: To provide valuation advice for the proposed sale of the freehold interest in 

the Corrimal Hotel Corrimal NSW on a going concern basis
Property Type: 2 storey, heritage listed, corner hotel. At ground level there is a main bar, 

TAB/Keno/Sports Lounge, Bistro and Commercial kitchen, Gaming Lounge 
with a 100% smoking solution, partially covered Beer Garden fronting 
Princes Hwy, covered terrace and car park at rear. On the first floor are two 
function rooms each with a cocktail bar.

Gaming Machine Details: Gaming Machine Threshold: 23
Gaming Machine Entitlements: 23
Max gaming machine authorisation allowed 23

Town Planning: B2 Local Centre
Land Area: 1,750m2

Valuation Date: 17 January 2022
Valuation: $30,000,000 (GST Exclusive)
Average Weekly Gross Turnonver: Bar $  35,000

Food $  16,800
Gaming $ 70,000
Rebates $    2,800
Comm $    3,000
Other $  1,000
Total $128,600

Estimated Net Operating Profit 
(EBITDA) Rounded:

$2,300,000 (34.4% of t/o)

Capitalisation Rate: 7.66%
Assumption: The assessment of EBITDA for valuation purposes assumes reasonably 

competent management under the stewardship of an experienced publican.
Qualification: All investigations have been conducted independently and without influence 

from a third party in any way
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Executive Summary Cont:

Major Considerations
CORRIMAL HOTEL

268  Princes Highway Corrimal NSW
Market

With the availability of cheap finance, the strong balance sheets of established local hotel investors and the 
general robust trading performance from food, beverage and gaming revenue streams demand is strong for 
licensed hotels in NSW. These factors should support ongoing investment activity and keep downward pressure 
on yields over the near term (see 6.2 Hotel Market Synopsis); and
The buoyant trading environment, balance sheet strength and expansionist strategies of established hoteliers 
appears to be outweighing any COVID-19 considerations.

Asset
The Corrimal Hotel was extensively renovated in 2018 (est cost $2M) and provides an attractive walk in walk 
out trading opportunity;
The first floor comprises older style function space and was not included in the 2018 renovations. The first floor 
is licensed and there is potential to convert to rooftop bar;
Valuable late night hotel licence (5:00 am) Monday to Saturday;
The property is within Band 2 (Blue Zone) with scope to increase poker machine holding;
Consistently ranked 2nd most profitable gaming hotel in Wollongong LGA and averaging a rank of 240 in NSW;
The Corrimal Hotel is listed as a heritage item of local significance;
The proximity of the Corrimal Hotel to the 18 hectare former Corrimal Coke Works site, which is subject to a 
proposed rezoning for a residential master planned community slated for approximately 500 plus new medium 
density dwellings; and
A nearby competitor, the Towradgi Beach Hotel, located about 3km south of Corrimal, has recently undergone 
an extensive renovation.

Cashflow Profile
Balanced mix of trade apportioned as 27% Beverage, 13% Food, 54% Gaming;
Revenue has experienced year on year growth in all the major revenue departments over the last 3 years; and
As it is currently trading we estimate Corrimal Hotel is capable of achieving annualised sales of $6.7M and an 
EBITDA of approximately $2.3M per annum (34% of t/o) and should be capable of doing so into the future.

Management
The Marlow Hotel Group, who are managing the hotel on behalf of the ownership syndicate, are experienced 
hoteliers who own and operate numerous NSW hotels.

Valuer’s Details: TONY C OWEN  AAPI
Registered Valuer No. 2378
Managing Director

This Executive Summary forms a part of and should not be used or read independently from the complete report. Particular attention is 
drawn to the Qualifications and Disclaimers included in this report.
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1 Introduction

1.1 Scope of Work

Instructing Party: Joseph Hayes and Andrew McCabe of Wexted Advisors as Receivers and 
Managers Appointed for:

Peak Invest Pty Ltd ACN 601 201 183
Five Islands Invest Pty Ltd ACN 611 874 410
Surry Hills Pub Invest Pty Ltd ACN 616 890 432
Four by Four Investments Pty Ltd ACN 641 104 761

Purpose of Valuation: To provide valuation advice for the proposed sale of the freehold interest in 
the Corrimal Hotel at Corrimal on a going concern basis.

The Hotel is subject to a lease to Corrimal Pub Pty Ltd expires 30/06/2027 
with option of renewal 5 years. Our valuation is subject to the lease being 
extinguished and the hotel being sold unencumbered, as a freehold going 
concern with vacant possession, including hotel licence and attached gaming 
machine licenses.

Date of Valuation: 17 January 2022
Letter of Instruction: This report is prepared in response to instructions dated 17  January 2022.

(Refer to letter of appointment appended.).

1.2 Source of Data

In formulating our valuation we have relied upon financial and property information provided by Wexted 
Advisors, the Marlow Hotel Group or obtained from third party sources including, but not limited to the 
following:

Trading Profit and Loss statements for Corrimal Hotel for the financial years end 30 June 2019, 
2020 and 2021; 
Business Activity Statements (BAS) for Corrimal Pub Pty Ltd for the five (5) quarters end 
September 2021;
Quarterly DMS gaming profit and tax assessments provided by the Tabcorp Holdings Limited
and NSW Liquor and Gaming. The DMS returns represent third party evidence and hence are 
considered to be the most reliable gaming data available; 
Copies of current Council Rates, Water Rates and Land Tax notices; and
Copy of Hotel Licence LIQH400122101.

We highlight the financial information is not audited and therefore our valuation is conditional upon the 
figures being a true representation of the trading history of the hotel.

We have relied upon verbal discussions with both Angus Malouf of Wexted and Jason Marlow in respect 
to the financial data including current business operation and the property’s improvements. Wherever 
in this report we have relied upon those verbal discussions we have identified that fact and indicated the 
information given to us by Angus Malouf  and Jason Marlow.
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1.3 Coronavirus: The Impact on Licensed Hotels in NSW

There have been numerous government restrictions, including closures, applied to licensed hotels in 
NSW as a consequence of the outbreak of the Novel Coronavirus (COVID-19) Global Pandemic. 

The latest occurred on the 26th June 2021 when Pubs, registered and licenced clubs (excluding bottle 
shops attached to these venues), hotels (excluding accommodation) were restricted from opening within 
Greater Newcastle including Blue Mountains, Central Coast, Wollongong and Shellharbour local 
government areas. 

With NSW hitting 70 per cent double dose pubs were allowed to re-open on Monday 11th October and 
on Monday 18th October NSW hit 80 per cent resulting in a further easing of restrictions.

From the 15th December the majority of restrictions impacting pubs was lifted allowing unrestricted trade. 
The outbreak of the Omicron variant of C-19 saw some restrictions re-introduced i.e. one person per 
4sq m apply in all settings and no singing or dancing in venues. 

In February 2022 all trading restrictions including QR code check ins and proof of vaccination have been 
lifted. 

1.4 Coronavirus: Dealing with the Impact on Property Values

The outbreak of the Novel Coronavirus (COVID-19) was declared as a ‘Global Pandemic’ by the World 
Health Organisation on 11 March 2020. 

We have seen global financial markets topple and travel restrictions and recommendations being 
implemented by many countries, including Australia. 

The market that the hotel is valued in is being impacted by the uncertainty that the COVID-19 outbreak 
has caused. Market conditions are changing daily at present. As at the date of valuation we consider 
that there is a market uncertainty resulting in significant valuation uncertainty. 

This valuation is current at the date of valuation only. The value assessed herein may change 
significantly and unexpectedly over a relatively short period of time (including as a result of factors that 
the Valuer could not reasonably have been aware of as at the date of valuation). We do not accept 
responsibility or liability for any losses arising from such subsequent changes in value. 

Given the valuation uncertainty noted, we recommend that the user(s) of this report review this valuation 
periodically.
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1.5 Where are we in the Hotel Market Cycle?

Key points
With the availability of cheap finance, the strong balance sheets of established local hotel investors 
and the general robust trading performance from food, beverage and gaming revenue streams 
demand is strong for licensed hotels in Sydney. These factors should support ongoing investment 
activity and keep downward pressure on yields over the near term.
In the last twelve months as the supply of good quality hotel stock has dwindled and with interest 
rates at historically low levels hotel values have firmed to unprecedented levels.
Current hotel freehold going concern yields represent the lowest yields the market has paid since 
before the financial crisis of 2008 and there is a sense that the market is becoming over-heated.
History would suggest that the market for Sydney hotel’s is nearing the peak of the market cycle.
Hotel yields still offer a strong premium relative to current borrowing rates suggesting we are still 
some way from a major cyclical downturn. Hotel yields in Sydney on a going concern basis for
hotels with poker machines are 6.0% to 7.0% for a mature business providing a significant buffer 
over the current cash rate of 0.01%. 
Recent market activity indicates that demand remains strong for quality hotels in Sydney and 
regional NSW despite the COVID 19 pandemic; 
Key to watch will be how quickly interest rates rise and the state of the economy.
An increase in yields of 2% to 4% could reduce the market value of an hotel by 20% to 40% or 
even more. 

The chart below shows average yields for freehold going concern hotels in Sydney compared with the 
average cash rate, which is the money market interest rate from the Reserve Bank of Australia since 
2002. With each 0.25% fall in hotel yields roughly translating to a 3.5% capital gain and with average 
hotel investment yields having fallen from 11.0% to 6.0% since 2011 this has provided a huge increase 
in hotel values, averaging roughly 5% - 7% pa. Values today are some 60% to 70% above where they 
were in 2011 thanks to the plunge in yields.
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2 Property Description

2.1 Location

Corrimal is a northern suburb of the Wollongong LGA. The Corrimal Hotel occupies a prominent, corner 
location on the south eastern corner of Princes Highway and Railway Street in the heart of the Corrimal 
retail precinct and is situated about 500 metres west of Corrimal beach and 300 metres west of Corrimal 
rail station.

The Corrimal commercial hub consists of a ribbon shopping strip with where surrounding development 
is predominantly older style 2 and 3-retail shops.

Focal points in the immediate area include the adjoining Corrimal Village shopping centre with a 
Woolworths and Dan Murphy Liquor outlet, Corrimal Park Mall with Coles and Liquorland and the nearby 
Corrimal Coke Works development site  (see comments below)

Nearest Competition
Bellambi Hotel 5-7 Bellambi Ln, Bellambi NSW 

Towradgi Beach Hotel 170 Pioneer Rd, Towradgi NSW 

Bellambi Hotel

Corrimal Hotel

Towradgi Beach Hotel
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Arial Image

Princes Hwy frontage

Corrimal Village Shopping 
Centre
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2.2 Corrimal Coke Works Development Proposal

The pub is also proximate to the 18-hectare former Corrimal Coke Works site, representing  the largest 

brownfield urban renewal project in the Illawarra.

Illawarra Coke Company Pty Ltd and Legacy Property are seeking planning approval to rezone the 

former Corrimal Coke Works site located at 27 Railway Street Corrimal, to enable residential 

development, conservation and open space. 

The draft Planning Proposal seeks to rezone the site from IN3 Heavy Industrial and RE2 Private 

Recreation to R3 Medium Density Residential and RE1 Public Recreation to allow future medium density 

residential development. 

New buildings will range from two to four storeys with 500 plus new dwellings proposed in a mix of 

apartment blocks and townhouses.

Corrimal Coke Works site

Corrimal Hotel

Corrimal Rail Station
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2.3 Short Street Development Proposal

In 2017, a Planning Proposal request was submitted for 3-13 Short Street and 312-324 Princes Highway, 

Corrimal. The primary site is largely zoned SP2 – Infrastructure (Car Park), is used as a car park 

supporting the Lederer Corrimal Shopping Centre and adjoins the Corrimal Community Centre and 

Library.

In May 2020, a revised Planning Proposal request was submitted. The amended Planning Proposal 

seeks to rezone part of the site to R3 Medium Density Residential with a 15m height limit and 1:5:1 Floor 

Space Ratio, RE1 Public Recreation and RE2 Private Recreation, to facilitate a residential development. 

The site is approximately 7,460m².

Wollongong Council have submitted a draft Planning Proposal to the NSW Department of Planning, 

Industry and Environment seeking a Gateway Determination for public exhibition.

Lederer Shopping
Centre

Corrimal Hotel
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2.4 Title Details

Local Government Area

Wollongong City Council
Registered Proprietor
Five Islands Invest Pty Limited
Lot and Deposited Plan
Lot 101 in Deposited Plan 1004200

2.5 Encumbrances on Title

Easements The land is subject to an easement to permit encroaching structure to remain 

of variable width. This relates to a property adjoining the subject property on 

its southern boundary. See copy of DP1004200  annexed. 

Lease: Lease to Corrimal Pub Pty Ltd expires 30/06/2027 with option of renewal 5 

years.

We are advised that the lease will be extinguished prior to the completion of 

the sale and the hotel will be sold unencumbered as a freehold going concern 

with vacant possession.   

Mortgage The land is subject to a mortgage to Commonwealth Bank of Australia

The listed encumbrances do not adversely impact on the ability of the hotel to operate effectively. They 

should not restrict an orderly transfer of the property, however, legal advice should be sought in order 

to confirm this assumption.
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Extract from Deposited Plan 

2.6 Site Area and Dimensions

Boundary
Frontage to Princes Highway 33.595 metres
Rear boundary 34.005 metres
Frontage to Railway Street 52.04 metres
Southern side boundary 51.98 metres
Total Site Area 1,750 square metres

2.7 Land Value

The current Valuer Generals Land Value assessment is:

Land Value Base Date
$2,210,000 1 July 2020
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2.8 Town Planning Details

Planning Scheme: Wollongong Local Environmental Plan 2009
Zoning: B2 Local Centre
Permissible Use: Hotels are a permissible use under the current zoning classification with 

development consent.
Heritage Controls: The Corrimal Hotel is listed as a heritage item of local significance.

(Wollongong LEP 2009 – Heritage item 6464 known as the former Palm Court 
Hotel Corrimal)

Floor Space Ratio and Height 
Limit:

The permissible floor space ratio (FSR) is 1.5:1 

The property is within an area that has a height limit of 15 metres or about 5
storeys. The existing improvements do not fully develop the site.

The above information comes from our enquiries with, and from the Website of, the Wollongong City 
Council. We are unaware of any other Public Authority proposals, Instruments, Orders, Notices or 
Declarations affecting the property.

Zoning Map
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2.9 Environmental Considerations

The subject property has been used as a licensed hotel for some considerable time and the current use 

of the property and those of the surrounding area are not considered environmentally hazardous.

Our inspection of the site did not reveal any obvious signs of contamination and the perceived risk is

low. The property appears to be environmentally acceptable security, however, we are not experts in 

identifying environmental hazards and should you wish to confirm that the site is not contaminated we 

would recommend that a check be made with an environmental consultant. Should subsequent 

investigations show that the site is contaminated our valuation will require revision.

2.10 Development Applications

Application No: Description: Decision: Decision 
Date:

DA-2008/615 Alterations and change of use to ground floor TAB area of Palm Court 
Hotel and painting of building exterior

Approved with 
Conditions

27/04/2008

PC-2008/631 Alterations and change of use to ground floor TAB area of Palm Court 
Hotel and painting of building exterior

Approved with 
Conditions

3/08/2008

DA-2009/23 Demolition and internal alterations to ground floor to include the 
restaurant within the licensed area of the hotel.

Approved with 
Conditions

13/01/2009

DA-2009/1364 Internal alterations and additions and change of title from strata to 
torrens

Approved with 
Conditions

30/10/2009

PC-2010/130 Internal alterations and additions and change of title from strata to 
torrens

Approved with 
Conditions

24/02/2010

DA-2011/1273 Hotel - Alterations and additions. Approved with 
Conditions

21/10/2011

PC-2012/99 Hotel - Alterations and additions Approved with 
Conditions

10/02/2012

DA-2018/21 Commercial - alterations and additions Approved with 
Conditions

10/01/2018

PC-2018/1410 Stage 1 - external works only associated with alterations and 
additions including painting of external facades of the building

Approved with 
Conditions

9/09/2018
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3 Improvements

3.1 General Description

Erected upon the land are improvements known as the Corrimal Hotel being a licensed hotel constructed 

over two levels and built to the Princes Highway and Railway Street frontages.

Method of Construction
External Walls Rendered Brick
Floors Concrete ground floor and timber framed first floor
Roof Metal Deck

The Hotel  comprises a two storey, heritage listed building providing:

Cellar

Storage area with cool room for keg storage

Ground Floor

Main Bar 
TAB/Keno/Sports Lounge
Beer Garden (partially enclosed) fronting Princes Hwy
Bistro and Commercial kitchen
Gaming Lounge with 23 poker machines all with a 100% smoking solution. Includes separate bar
Covered terrace at the rear of the hotel
Car park with access off Railway Street

Level 1

2 x Function rooms each with separate cocktail bar
Covered deck off function room

Services

Ducted air conditioning throughout the front half of the ground floor i.e. main bar and TAB areas 
The property is fitted with automatic smoke detectors, hose reels, hydrants, fire extinguishers and 
illuminated exit signage
Closed Circuit Television (CCTV) cameras strategically placed through out the hotel 
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Photo Gallery

Main Bar Adjoining TAB

Indoor/Outdoor front beer garden Bistro area

Bistro Kitchen Bistro area and Main Bar in background
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Photo Gallery

Gaming Room Bar Gaming Room

Gaming Room Covered Terrace at rear of hotel

Function Room 1 (first floor) Function Room 2 (first floor)
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Car Park View of Hotel from  Railway Street

3.2 Building Age and Condition

According to the NSW State Heritage Inventory the original hotel was constructed in 1901.

Following extensive renovations in 2018 (est cost $2M) the hotel provides contemporary hotel facilities 
and appears from our cursory inspection to be in a good state of repair. 

Although the Hotel appears to be structurally sound we have not commissioned a structural survey to 

confirm this information nor have we been able to inspect parts of the premises that were unexposed or 

inaccessible. We therefore cannot confirm the structural integrity, defect, rot or infestation of the 

improvements. 

3.3 Building Compliance

Based upon our inspection it appears the property would comply with the fire safety provisions of the 

Building Code of Australia with regard to the fire rating of the building internally including the adequate 

provision of fire safety equipment. The building is equipped with smoke detectors, alarms, fire hose 

reels, illuminated exit signs and extinguishers.

We are not, however, experts in this area and suggest that if the mortgagee requires confirmation of our 

assessment that verification be sought from an appropriately qualified consultant. Should it be found 

that additional fire safety equipment or modifications are necessary then the matter should be referred 

to the valuer for review of the valuation as appropriate.

112



Corrimal Hotel, 268  Princes Highway, Corrimal NSW

File Reference:  OPV1810 17 January 2022 Page 17 

3.4 Insurance Replacement

We estimate the current replacement and reinstatement cost of the improvements on the land, including 

allowance for fit-out, demolition and removal of debris, cost escalation during the insurance and 

reconstruction periods, and professional fees to be $8,400,000 including GST. Our assessment 
excludes an allowance for loss of income.

We advise that the cost estimate above is indicative only and to ensure the full replacement and 

reinstatement cost estimate for insurance purposes is not compromised, we recommend that the amount 

be verified by a duly qualified building expert.

4 Financial Summary

4.1 Hoteliers Licence 

We have summarised some of the more salient points of the Hoteliers Licence.

Hoteliers Licence LIQH400122101
Business Owner: Corrimal Pub Pty Limited
Premises Owner: Five Islands Invest Pty Limited
ABS Statistical Area (SA2): Corrimal - Tarrawanna - Bellambi
Classification Banding: 2
Gaming Machine Details: Gaming Machine Threshold: 23 poker machines

On Premises: 23 Gaming Machine Entitlements
Extended Trading Hours: Monday – Saturday: 05:00 – 05:00

Sunday: 10:00 – 12:00 midnight

The footpath dining area is licensed to trade until 12.00 midnight. 
Endorsed Licensed area: We have not sighted a plan identifying the licence boundaries or the boundaries 

to which the extended trading hours apply. We assume for the purpose of 
valuation that the whole of the property is licensed and that the hours that the 
hotel is currently trading comply with conditions of the licence. If it does not then 
the matter should be referred to the Valuer for review of the valuation as 
appropriate.
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4.2 Gaming Trade

In 1998, Tab Limited was granted an exclusive licence by the New South Wales (NSW) Government to 
operate a Centralised Monitoring System (CMS) on all gaming machines in clubs and hotels (venues) 
throughout the state. Each quarter hotels are issued a statement by Data Monitoring Services (DMS), 
who monitor the CMS on behalf of TAB Limited (now Tabcorp Holdings Limited), detailing the gaming 
profit for the quarter and the Tax obligation. Listed below is the declared gaming profit compiled from 
data issued by DMS, detailing the total gaming revenue and average revenue per machine per week for 
the Corrimal Hotel.

Year Ended Quarter Ended

Jun
2019

Jun
*2020

Jun
2021

Dec Qtr
2020

Dec Qtr
2021

Gaming Revenue ex gst ($000) 3,104 2,928 3,690 898 958
Revenue Growth 21.7% (5.7%) 26.0% 6.72%
Number of Machines 23 23 23 23 23
Average Rev per machine per week 2,595 2,448 3,085 3,002 3,204

*42.3 weeks

Hotels were closed for the September 2021 quarter and re-opened on 11th October 2021. We have 
included a comparison of the December 2020 and 2021 quarters, which shows a 6.72% increase despite 
the December 2021 quarter representing only 11.5 weeks of trade.

The graph below depicts the drop off in gaming revenue for the June 2020 quarter while the hotel was 
closed due to C-19 restrictions and also the significant uplift in the September and December 2020 
quarters with the re-opening of the hotel. The surge in gaming revenue for Q3 and Q4 of 2020 is 
commented on under 4.5 Comments on Trade – Revenue. 

The graphs trendline indicates average gaming profit of approximately $875,000 per quarter inc GST. 

 -

 200,000

 400,000

 600,000

 800,000

 1,000,000

 1,200,000

 1,400,000 QUARTERLY GAMING PROFIT
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4.3 Gaming Ranking Wollongong LGA and NSW

The NSW governments - Liquor and Gaming NSW ranks licenced hotels in terms of gaming revenue 
generated. Detailed below are the rankings for those hotel’s located within the Wollongong Council 
region. For this exercise we have only included the top 15 Wollongong hotels. 

In the June 2021 quarter the Corrimal Hotel was ranked No.2 most profitable gaming hotel in the 
Wollongong municipality and No 250 in NSW.

Wollongong City Gaming Rankings

LGA Ranking NSW Ranking
Rank Hotel Suburb GME's Jun 21 Mar 21 Dec 20 Sep 20
1 Berkeley Hotel BERKELEY 30 154 193 120 141
2 Corrimal Hotel CORRIMAL 23 250 260 246 206
3 Coniston Hotel CONISTON 28 252 255 226 220
4 Commercial Hotel PORT KEMBLA 24 274 265 258 144
5 Five Islands Hotel CRINGILA 22 293 340 330 738
6 Open Hearth Hotel WARRAWONG 30 295 220 218 172
7 Figtree Hotel FIGTREE 25 337 343 324 329
8 Unanderra Hotel UNANDERRA 26 345 363 353 343
9 Dicey Riley's WOLLONGONG 22 424 487 462 419
10 Dandaloo Hotel BROWNSVILLE 16 471 503 502 550
11 Harp Hotel WOLLONGONG 16 477 443 532 541
12 Towradgi Beach Hotel FAIRY MEADOW 23 524 458 510 1,242
13 Cabbage Tree Hotel FAIRY MEADOW 15 611 625 562 453
14 Charles Hotel FAIRY MEADOW 20 642 679 557 564
15 Dapto Hotel DAPTO 16 647 571 543 580

LGA Gaming Statistics

Liquor and Gaming NSW issues gaming machine numbers and net profit for each NSW local 
government area (LGA). For each LGA the report amalgamates the:

number of hotels in the LGA
combined net profit and tax
number of electronic gaming machines operating in the LGA.
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The table below compares the average net profit per machine per week being achieved by hotels within 
the Wollongong LGA with the Corrimal Hotel.

Wollongong LGA Corrimal Hotel
Year Profit/EGM pw

Inc GST
Revenue 
Growth

Profit/EGM pw
Inc GST

Revenue 
Growth

Variation

2017/2018 $1,429 $2,345 64.1%
2018/2019 $1,492 4.4% $2,855 21.7% 91.3%
*2019/2020 $1,627 9.0% $3,311 16.0% 103.5%
2020/2021 $1,766 8.5% $3,394 2.5% 92.2%

*42.3 weeks

The number two ranked Corrimal Hotel is substantially above the LGA’s average profit per machine and 
is testament to the successful management of the hotel’s gaming department.

By comparison the Corrimal Hotel had growth of 16% in 2020 compared with the LGA growth of 9%.
The growth trend for both the LGA and Corrimal hotel is largely on the back of an increasing local 
population and the static number of venues (29) with only a moderate increase in the number of poker 
machine numbers in the LGA (see table below).

Gaming Machine Numbers 
Wollongong LGA

FY18 543
FY19 549
FY20 552
FY21 560

We have also included data for NSW for both a comparison with the performance of the Corrimal Hotel 
and as a guide to the overall state wide trend in gaming. In NSW the overall gaming profit growth 
increased substantially in 2021 by (30.87%) primarily due to hotels being closed due to COVID-19 for 
two months in FY20. The growth per machine per week in FY21 was up by 5.98%. 

Gaming Data for NSW

Year Gaming Machine 
Profit NSW

Rev Growth 
overall 

Gaming 
Machine 
Numbers

Profit per 
machine per 

week

Rev Growth per 
machine per 

week
FY17 $2,252,820,933 22,919 $1,890
FY18 $2,415,258,241 7.21% 22,745 $2,042 8.03%
FY19 $2,567,836,863 6.32% 22,632 $2,182 6.85%
*FY20 $2,243,057,254 -12.65% 22,610 $2,362 8.25%
FY21 $2,935,557,563 30.87% 22,551 $2,503 5.98%
*42.3 weeks

Source Liquor and Gaming NSW
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4.4 Trading Details

We have been provided with Profit and Loss statements for Corrimal Hotel for the financial years end 
30 June 2019, 2020 and 2021.

We highlight that the financial information provided is not audited and while we have attempted to apply 
reasonable validation checks by obtaining the following additional information, we cannot guarantee 
their accuracy. For the purposes of valuation, subject to the following comments, we have assumed the 
financial information is a true representation of the trading history of the hotel.  

Gaming revenue and taxes have been compared with the actual gaming revenues and taxes taken 
from Data Monitoring Services (DMS), a division of the Tabcorp Holdings Limited, and no material 
differences were found.
The total gross sales from the Business Activity Statements (BAS) for the business owner, Corrimal 
Pub Pty Ltd for the year end June 2021 have been compared with the gross sales reported in the 
profit and loss for the same period after adjusting for GST (see table below). 

The gross sales reported in the profit and loss statement are about 2% ($156,423) above the gross 
sales reported in the BAS. This is considered to be within a reasonable tolerance when some 
income items e.g. rebates are reported differently for GST and some are not subject to GST. 

The BAS is a tax statement and expected to represent the verifiable sales of the business.

BAS for FY21

Corrimal Pub Pty Ltd BAS
Quarter Total Sales
Jun-21 $1,738,233
Mar-21 $1,638,324
Dec-20 $1,813,738
Sep-20 $2,112,119

Total inc GST $7,302,414
Total ex gst $6,638,558

*Gross Sales - P&L for FY21 $6,794,981

Difference 2.4% $156,423
*Excludes Government COVID subsidies

Based on the information made available, together with our investigations and comparisons with industry 
standards, we have prepared the following 52-week trading statement (Valuers Assessment) to derive 
estimated EBITDA, which we have used for valuation purposes. 

Also included in the following trading analysis are the trading figures for the financial year end June 
2019, 2020 and 2021 plus the three year weighted average for comparative purposes.
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4.5 Comments on Trade

Revenue

The graphs below depict the movement and break down of hotel revenue.

As the graph below depicts there has been year on year growth in all the major revenue departments 
over the last 3 years. We suspect that a significant contributor to the growth is the extensive renovations 
undertaken to the hotel in 2018 including the addition of two gaming machine entitlements taking the 
threshold from 21 to 23. 
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Considering the hotels recent history it would appear that stabilised, optimal gaming revenue for the 
Corrimal Hotel is circa $4M per annum inc GST. Accordingly, for the purpose of the valuation we have 
applied gaming revenue at this level and from our experience we expect that the same approach would 
likely be taken by the market.

The graph below depicts the significant uplift in the September 2020 quarter following the re-opening of 
the hotel after the C-19 enforced shut down in the June quarter. 

The surge in gaming revenue for Q3 2020 was a common theme amongst gaming centric hotels and is 
largely credited to massive government stimulus injected into the economy. The hotel manager, Mark 
McCarthy, also indicated that the nearby Towradgi Beach Hotel was closed during late 2020 for  
renovations. Trade at these inflated levels are not expected to be sustainable with the stimulus payments 
coming to an end.

After hotel closures for the September 2021 quarter, Corrimal Hotel has bounced back with a strong 
December 2021 quarter result of $1,053,000 inc GST. 

Excluded from the Revenue are government subsidies like Jobkeeper income and ATO Cash Flow 
Boost that are non-recurring items in order to determine normalised revenue based on actual day-to-
day trading.
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Gross Profit

The gross profit margins being achieved by the hotel are compared with the margins and cost 
percentage benchmarks of comparable venues.

Hotels are a specialised asset requiring operational experience, quality processes and management 
control systems to operate efficiently.

Gross Margins vary significantly depending on location and venue offering. For traditional style hotel 
assets, we find the following guidelines apply.

Department Best Practice Average Poor Performers
Bar GP >73% 62% <55%
Bottles GP >25% 20% <15%
Food GP >65% 55% <45%

Based on the historic gross margins achieved and considering industry benchmarks for hotels, together 
with our database of comparable hotel operations, we have adopted the following gross margins for the 
purpose of our valuation.

Department FY19 FY20 FY21 Valuers
Adopted

Bar 61.7% 63.2% 61.3% 61.0%
Food 62.7% 60.1% 60.8% 60.0%

Operating Expenses

A review of the operating expenses detailed in the accounts indicates that, with the following exceptions, 
they are in line with industry norms for a hotel of this type. Excluded from the accounts are expenses 
considered abnormal or non-recurring items in order to determine EBITDA based on actual day-to-day 
running costs. When reviewing expenses the following areas of cost have been adjusted.

Normalised Expenses
Consultants Fees: The use of consultants is a discretionary cost and not regarded as an essential day 

to day running cost of an hotel. Consultant fees are generally excluded when 
assessing the EBITDA of a hotel for valuation purposes.

Poker Machine Services 
and Upgrades:

The cost of Poker Machine Repairs and Maintenance, upgrades and replacements.
In the P&Ls there is only a nominal cost for upgrading and replacing machines,
which we consider insufficient. Based on industry benchmarks we have adopted 
$58,000 p.a. in the Valuers Assessment as being an adequate allowance for 
ongoing Poker Machine servicing and upgrades.
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Net Operating Profit

The Net Operating Profit of a freehold hotel (EBITDA) will generally range between 15%-40% of gross 
sales, depending on the sales mix and efficiencies of the Hotel. A dominance of high profit trade, i.e..
gaming, should see net profit at the higher end of the range, whereas a hotel with a high proportion of 
bottle or food sales, which are low margin, high cost areas, would be at the lower end of the range. 

We note that the adjusted net operating profit (EBITDA) of the Corrimal Hotel equates to $2,300,000 
(rounded) or 34% of turnover. 

4.6 GST Implications

Goods and Services Tax (“GST”)

The Commonwealth Government introduced a GST in July 2000. We have detailed below key GST 
issues that will impact on hotels.

Sale of a Hotel

When a commercial property is sold as a going concern it can be undertaken on a GST free basis 
provided the parties to the sale satisfy five main requirements:

A written agreement that a going concern will be supplied;

The purchaser and vendor have to agree in writing that the transaction is a sale of a going concern 

before the supply is made;

The vendor must supply all things necessary for the continued operation of the enterprise;

The purchaser must be registered for GST; and

The vendor must carry on operation of the enterprise until the day of supply.

Our valuation of this property has been prepared on a GST exclusive basis with no provision for the 

payment of GST by the supplier (vendor) on the hypothetical sale of this property as at the date of this 

valuation. GST is an important and complex issue and we strongly recommend that you consult a duly 

qualified tax expert to ensure that your financial interest in this property is not compromised.
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5 Valuation Methodology

Licensed hotels are a specialised asset class and the following is an overview of the components that 
make up the value of a licensed hotel and the methodology used to value them. 

A licensed hotel in NSW has attached to it an Hoteliers Licence generally with poker machine assets 
The Licence is subject to the Liquor Act 2007 and the Gaming Machines Act 2001. 

Valuation Methodology – Apportionment of Value of Freehold Hotels

The value of a licensed freehold hotel comprises several components:

Land and Buildings;
Licence and Poker Machine Assets;
Business/Goodwill; and
Plant, Equipment, Furniture and Furnishings.

Unlike other businesses where often the goodwill remains largely with the operator the goodwill of a 
licensed hotel is largely intrinsic to the hotel due to its liquor and gaming licenses, the purpose built 
nature of the building and the control on competition as it is very difficult to open a new hotel in an 
established area. 

Nevertheless, like any business, the success or failure of a going concern hotel still relies on the quality 
and experience of the management. 

Valuing a Freehold Going Concern Hotel

The value of a freehold going concern hotel is generally calculated by capitalising the estimated net 
operating profit of the business, generally assessed at an EBITDA level, at an appropriate market return 
(capitalisation rate). 

The EBITDA is generally assessed after normalisation adjustments to the trading figures based on 
accepted industry averages to reflect average, competent management on a single holding basis.

The capitalisation rate for a freehold going concern hotel is normally based on comparable transactions 
in the marketplace, adjusted to reflect the unique circumstances of the property that is being valued. 
Because a freehold hotel incorporates all the risks and management expertise associated with operating 
a going concern business and because hotels are subject to constant amendments to government 
legislation and regulation the capitalisation rate needs to reflect the level of risk associate with this 
specialised asset class 
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6 General Comments

6.1 Major Considerations

I. The success or failure of a going concern hotel is largely dependent on the quality and experience 
of the management. The Marlow Hotel Group are experienced and proven hotel operators who 
have a reputation in the industry of identifying hotels that are underperforming, re-positioning them 
through renovation and optimising trade.

II. The Corrimal Hotel is a well-managed, renovated hotel with little, if any, obvious upside. When 
considering a sale of the property these factors will generally influence the investment yield. See 
our comments below regarding investment yields in the current market.

III. The valuation range that we have assessed for the Corrimal Hotel is unprecedented in the 
Wollongong area and while it is a high quality asset there could be some buyer resistance at this 
price level irrespective of yield return.

IV. The Towradgi Beach Hotel, located about 3km south of Corrimal, has recently undergone an 
extensive renovation and could impact Corrimal.

V. The Corrimal commercial hub will  benefit from the  development of the former Corrimal Coke Works 
site, although it will be a staged development that could take up to 10 years until fully developed. 

VI. The hotel is considered the highest and best use of the property at this time.

6.2 Market Synopsis and Investment Yields

I. The metropolitan Sydney pubs market has witnessed a  period of intense transactional activity over 
the last 2 - 3 years with the gaming segment being particularly active. This is largely attributable to 
robust year-on-year gaming growth for hotels ranked in the top 150 in terms of gaming revenue 
generated.

II. A stable legislative environment, record low interest rates, improved debt liquidity and availability 
of capital continues to underpin demand and the market has subsequently seen yield compression 
to sub 6% levels on several pub assets over the last 12 months.

III. These sub 6% yields have usually been achieved for pubs that demonstrate some form of 
recognisable underlying property value, development potential, surrounding urban growth and/or 
obvious upside via renovation and repositioning of the offering. 

IV. Conversely, market activity indicates that for a mature business where a hotel is well managed, is 
in a renovated condition and the property is without surplus land or development potential yields 
are 6.0% to 7.0%.

V. By comparison our experience is that yields soften by 100 to 150 basis points for hotels in 
metro/regional centres like Wollongong, Newcastle etc.

VI. We are not aware of any recent directly comparable sales with which to compare the subject. 
Following is a selection of sales that give a broad guide as to prices being paid for outer 
metro/regional hotels over the last 2 years.
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6.3 Sales Evidence

It is our experience that sales analysis can lead to differing conclusions of Net Operating Profit (NOP) 
and yield amongst valuers, brokers and market analysts due to the subjective nature of adjusting for 
abnormal items of expenditure or the period over which figures are relied upon.

The detail of the sales transaction quoted below has been confirmed with either the broker, vendor, 
purchaser or other industry source and we have assumed the information to be accurate. Where 
possible we have sourced current trading statements for the purpose of deriving an estimated NOP and 
resulting initial yield. The NOP is assessed on an EBITDA basis adjusted for abnormal items. Unless 
otherwise stated our analysis is based on the most recent preceding 12 months accounts generally for 
year end 30th June.

Hotel Sale Price Sale Date T/O per week EBITDA Yield
Bayview Hotel
WOY WOY

$35,000,000 Oct 2021 $204,400 $2,800,000 8.0%

Woy Woy Hotel

WOY WOY

$32,000,000 Oct 2021 $147,200 $1,600,000 5.0%

Five Islands Hotel

CRINGILLA

$20,700,000 Jun 2021 $83,300 $1,500,000 7.25%

Kincumber Hotel

KINCUMBER

$14,500,000 Nov 2019 $132,500 $1.25M to $1.3M 8.6% to 8.9%

Lake Illawarra Hotel

WINDANG

$12,175,000 Jun 2021 N/A N/A N/A

Camden Hotel

CAMDEN

$11,000,000 Jul 2021 $78,200 $935,000 8.5%
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Bayview Hotel 2-16 The Boulevarde, Woy Woy NSW
Sale Price: $35,000,000
Sale Date: October 2021
Estimated Average 
Weekly Gross Sales:

Bar $  88,000
Food $  36,000
Gaming $  63,000
Accom $    8,200
Comm $    3,000
Rebates $    5,000
Other $    1,200
Total $204,400

Estimated EBITDA: $2.8M (26.3%of t/o)
Estimated Initial Yield: 8.0%
Gaming Machines: 22 pokies

Description:
The large-scale Bayview overlooks Brisbane Water, around an hour by car from Sydney. Following a recent major 
makeover, it offers patrons a sports bar with full TAB and Keno facilities, dining in the Brasserie, beer garden, Frankies 
rooftop bar, and quality pub-style accommodation rooms. It hosts regular entertainment and promotions and the ferry pulls 
up to the front door, bringing and taking visitors to the waterways and beaches of Umina and Ettalong. The hotel is situated 
on a 2,469 sqm land holding. It is within an area zoned B2 Local Centre with a height limit of 11.5 metres and FSR of 1:1.
Comments:
In recent years the Bayview underwent a major upgrade including new dining and entertainment facilities which have 
shown to be a popular drawcard for the hotel. The property was purchased off market by pub barons Arthur and Stuart 
Laundy.

Woy Woy Hotel 33 The Boulevade Woy Woy
Sale Price: $32,000,000
Sale Date: Oct 2021
Estimated Average 
Weekly Gross Sales:

Bar $  33,000
Bottles $  66,000
Gaming $  44,500
Other $    3,700
Total $147,200

Estimated EBITDA: $1.6M (20.5%of t/o)
Estimated Initial Yield: 5.0%
Gaming Machines: 30 pokies

Description:
Older style two storey hotel built 1897 and located on the NSW Central Coast, approximately 90km’s from Sydney and 
350m from Woy Woy train station. It features a large public bar, separate drive through bottle shop, gaming facilities, beer 
garden, a bistro and  underutilised first floor accommodation. The hotel is approved to trade until 12 midnight Monday to 
Saturday with 10.00 pm trade on Sunday. The hotel is situated on a 2,767 sqm land holding. It is within an area zoned B2 
Local Centre with a height limit of 11.5 metres and FSR of 1:1.
Comments:
The tight yield reflects the underlying property value and perceived upside via renovation and repositioning of the venue. 
A drawcard was the 30 gaming machines and the obvious underperforming gaming department. The property was 
purchased “off market” Chris Cornforth and Fraser Houghton of the Harvest Group, who are a specialist pub fund set to 
acquire regional hotels in NSW. It is reported the fund will be spending $5 million on an immediate upgrade.
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Sales Evidence Cont:

Five Islands Hotel 87-93 Five Islands Road Cringila
Sale Price: $20,700,000
Sale Date: Jun 2021
Estimated Average 
Weekly Gross Sales:

Bar $17,100
Food $  7,200
Gaming $52,200
Accom $  8,000
Rebates $     900
Other $     900
Total $83,300

Estimated EBITDA: $1.5M (33.5%of t/o)
Estimated Initial Yield: 7.25%
Gaming Machines: 22 pokies

Description:
Situated about 7km south of Wollongong within a predominately industrial area. Accommodation comprises a new main 
bar with TAB, separate bar and bistro, al fresco gaming room, car park and 23 first floor letting bedrooms. A covered 
outside deck adjoins both the main bar and bar and bistro. The hotel is approved to trade until 4 am Monday to Saturday 
with 12.00 midnight trade on Sunday. The hotel is situated on a 2,341 sqm land holding. 
Comments:
Extensively renovated in 2020. The accommodation rooms have just been completed and have not been occupied. The 
rooms only have access to common bathrooms amenities. We have estimated accommodation income. Sold by Oscars 
Hotels to Ludlow Hospitality, a new pub investment fund established by well know Sydney hotelier Paddy Coughlan. We 
understand a 12 month settlement was negotiated whereby Ludlow Hospitality will take possession under licence and pay 
rent for 12 months. This is their first acquisition.

Kincumber Hotel 6 Carrak Road Kincumber (Central Coast)
Sale Price: $14,500,000
Sale Date: Nov 2019
Estimated Average 
Weekly Gross Sales:

Bar $  37,500
Bottles $  31,000
Food $  26,000
Gaming $  34,000
Comm $    1,400
Other $    2,600
Total $132,500

Estimated EBITDA: $1.25M - $1.3M (18.5%of t/o)
Estimated Initial Yield: 8.6% - 8.9%
Gaming Machines: 23 pokies

Description:
Single level tavern with public and lounge bars, gaming room, bistro, drive through bottle shop. Includes expansive outdoor 
seating areas and children’s playground. The hotel is approved to trade until 3 am Monday to Saturday in the lounge bar 
area with all other areas within the licensed premises limited to 12 midnight. The hotel is situated on a 8,582 sqm land 
holding. It is within an area zoned B2 Local Centre with a height limit of 11.5 metres and FSR of 1:1.
Comments:
Inefficient design with multiple service points contributing to high labour costs. Captive customer base being the only hotel 
in Kincumber. Large site (8,582m²) with longer term development potential. Kincumber Hotel included a shop/liquor store 
at a separate location, which was not included in the sale. The property was purchased by the Hunter Hotel Group, an 
experienced hotel group with multiple hotel holdings.
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Sales Evidence Cont:

Lake Illawarra Hotel 193-197 Windang Road Windang
Sale Price: $12,175,000
Sale Date: June 2021
Estimated Average 
Weekly Gross Sales:

*N/A

Estimated EBITDA: *N/A
Estimated Initial Yield: N/A
Gaming Machines: 16 pokies

Description:
Prominently located, large format pub situated on the Windang peninsula, 16 kilometres south of Wollongong.  Comprises 
one and part two storey corner hotel with main bar, gaming room, TAB, mezzanine offices, separate bar and bistro (Sands 
Bar), 2 x function rooms and covered deck extending along front and northern side of hotel at ground level and 10 letting 
bedrooms on level one.. The hotel is approved to trade until 12 midnight Monday to Saturday with 10.00 pm trade on 
Sunday. The hotel is situated on a 6,078 sqm land holding. It is within an area zoned SP3 - Tourist in the municipality of 
Wollongong.
Comments:
*The vendors were not prepared to provide trading figures, although from anecdotal information and some gaming figures 
sourced it is unlikely the purchase price can be justified on current figures i.e. the investment yield reflected by the current 
estimated net trading profit against the purchase price would have no relativity to market yields. The hotel has been in the 
same hands for some 30 years and was viewed by the market as underperforming.

Large trading footprint with efficient, single service point. Large land area with potential to expand. The hotel would benefit 
from refurbishment and re-configuration The property was purchased at auction by Dan O’Hara an experienced hotelier 
who owns the nearby Warilla and Berkeley Hotels.
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Sales Evidence Cont:

Camden Hotel 105 Argyle Street Camden
Sale Price: $11,000,000
Sale Date: Jul 2021
Estimated Average 
Weekly Gross Sales:

Bar $38,600
Food $17,800
Gaming $20,600
Other $  1,200
Total $78,200

Estimated EBITDA: $935,000 (23%of t/o)
Estimated Initial Yield: 8.5%
Gaming Machines: 14 pokies

Description:
Part 3 storey hotel with main bar, gaming room, lounge bar and bistro and outdoor terrace at ground level, 7 letting 
bedrooms on the first floor and 2 self contained 1 bedroom flats on the second floor.. The hotel is approved to trade until 
12 midnight Monday to Wednesday and to 2 am Thursday to Saturday with 10.00 pm trade on Sunday. The hotel provides 
weekend entertainment in the form of DJs and live entertainment. The hotel is situated on a 1,352 sqm land holding. It is 
within an area zoned B2 Local Centre.
Comments:
The South West Priority Growth Area comprising 18 Precincts are being progressively released for planning and rezoned 
for sustainable urban development. Collectively the 18 precincts will contain about 110,000 new dwellings for some 
300,000 residents -- almost the same population as Canberra. Acquired by Marlow Group GM Paul Camkin. 
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7 Valuation Rationale

The best measure of assessing the unencumbered freehold value of a hotel on a walk-in walk-out basis 

is by:

capitalising the estimated maintainable net operating profit at an appropriate yield derived from 

comparable sales analysis; and 

direct comparison with recent sales of similar hotels sold as going concerns.

7.1 Capitalisation Approach

The best measure of value of an unencumbered freehold  going concern hotel is the capitalisation of

the estimated maintainable net operating profit at an appropriate yield derived from comparable sales 

analysis.

Industry sources and recent market activity indicate that hotel yields in Metro/Regional centres like 

Corrimal on a going concern basis are 7.5% to 8.5% for a mature business. 

Based on current trade we estimate the maintainable earnings of Corrimal Hotel to be approximately 

$2,300,000 per annum, before interest, income tax, depreciation and amortisation.

Capitalisation Rate 7.5% 7.75% 8.0%

Estimated Maintainable Net Operating Profit $2,300,000 $2,300,000 $2,300,000

Capitalised Value $30,666,666 $29,677,419 $28,750,000
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7.2 Direct Comparison Approach

As a check, we have applied subjective adjustment factors to comparable items for each of the 
aforementioned hotel sales to determine a value by direct comparison. While the Direct Comparison 
Approach is not a method commonly used by the market, by providing a format to either discount or 
increase comparable sales relative to the subject it gives a guide to capital value and is therefore 
considered a worthwhile check method of valuation.

The sales evidence quoted ranges from $11,000,000 to $35,000,000, which when applied to the 
Corrimal Hotel, equates to a range of values from $27,550,000 to $30,250,000.

Conclusion

Taking both methods of valuation into account we consider the value of the Corrimal Hotel to be $30M, 
which on current trade equates to a yield of about 7.66%.

7.3 Market Value Definition

Market value is defined as “the estimated amount for which an asset or liability should exchange on the

valuation date between a willing buyer and a willing seller in an arm’s length transaction, after proper

marketing and where the parties had each acted knowledgeably, prudently, and without compulsion”.

Source: International Valuation Standards Council IVS 2019 adopted by the API January 1, 2020

Hotel Name: Corrimal Hotel Weighting of Comparables with Subject

Adjustment Factors
Hotel Price Movement in 

market since 
the sale

Locational 
attributes/ 
competition

Comparative of 
trade and 
profitability

Gaming 
Potential/No of 
Entitlements

Comparative 
land size, dev 
potential, 
building quality

Total Adjusted Value

Bayview Hotel $35,000,000 0.0% 0.0% -10.0% 0.0% -5.0% -15.0% 29,750,000
WOY WOY

Woy Woy Hotel $32,000,000 0.0% 0.0% 20.0% -20.0% -10.0% -10.0% 28,800,000
WOY WOY   

Five Islands Hotel $20,700,000 0.0% 10.0% 30.0% 5.0% 0.0% 45.0% 30,015,000
CRINGILLA

Kincumber Hotel $14,500,000 20.0% 0.0% 50.0% 20.0% 0.0% 90.0% 27,550,000
KINCUMBER   

Lake Illawarra $12,175,000 0.0% 5.0% 80.0% 50.0% 0.0% 135.0% 28,611,250
WINDANG

Camden Hotel $11,000,000 0.0% 5.0% 100.0% 70.0% 0.0% 175.0% 30,250,000
CAMDEN   
Range High 30,250,000 Low 27,550,000 Average 29,162,708
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8 Apportionment of Value

The adopted value reflects several components of value they being:

Land and Buildings;

Licence and Gaming Machine Assets;

Goodwill; and

Plant, Equipment, Furniture and Furnishings.

The first two components are equivalent to the hypothetical Lessor’s interest, which assumes a secure 

covenant with long term lease. The third and fourth components represent the hypothetical leasehold 

interest.

8.1 Hypothetical Lessor’s Interest

This procedure capitalises the estimated net rental value at an appropriate market/real estate return to 

establish the approximate value range, i.e. fee simple value subject to a hypothetical tenancy.

Rental value for a hotel is generally based on an occupancy cost basis and two accepted industry 

scenarios are:

10% to 20% of sales, dependent upon sales mix; and

40% to 50% of net operating profit.

Estimated Gross Turnover: $6,687,200 @ 15% = $1,003,080 p.a.

Net Operating Profit: $2,300,000 @ 45% = $1,035,000 p.a.

But, say $1,000,000 p.a.

We consider that an appropriate capitalisation rate would be 4.0% to 5.0%, assuming a typical lease 

term containing standard industry accepted terms and conditions.

i.e. $1,000,000 net p.a. capitalised @ 4.5% = $22,222,222

But Say $22,200,000
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Liquor Licence and Gaming Machine Assets

The Hotel Licence (LIQH400122101) and 23 Gaming Machine Entitlements (GME) are attached to the 

Corrimal Hotel and form part of the value of the Hypothetical Lessors Interest. 

We have been instructed by Angus Malouf of Wexted to further apportion the value of the Hypothetical 

Lessors Interest into Land and Buildings (Real Estate) and Liquor Licence and Gaming Machine Assets

(Hotel Assets).

To determine the in situ value of the 23 GME we have first provided a brief outline of the legislative 
requirements governing the trading of GME in NSW. 

When acquiring GME they must be purchased in blocks of 3 with 1 GME forfeited to the Independent 
Liquor & Gaming Authority. The selling venue loses 3 GME and the acquiring venue gains 2. This 
excludes some Country hotels as defined under the NSW Gaming Legislation.

The current market value of a block of GME ranges depending the ABS Statistical Area and the area in 
which they are located. The Corrimal Hotel is situated within Band 2 (Amber Zone) and we have adopted 
$800,000 per block, which equates to $400,000 per GME ex GST.

To the Hoteliers Licence we have adopted a nominal value of $200,000.

23 GME @ $400,000 per block = $9,200,000

Hotel Licence $   200,000

Total $9,400,000

Apportionment of Real Estate and Hotel Assets

Real Estate $12,800,000

Hotel Assets $  9,400,000

Total $22,200,000

8.2 De-licensed Value

The above value represents the licensed real estate value as part of the operating going concern as it 

is presently trading. We emphasise that the improvements are specialised and that on a de-licensed 

basis reflecting the value of the land and buildings only, the value could be considerably less. 

Accordingly, as earlier noted we recommend that, to protect their interest in the property, the mortgagee 

should register an interest with the Office of Liquor and Gaming so as to be in a position to be informed 

should there be any threat to the hotelier's licence.
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8.3 Hypothetical Lessee’s Interest

The fair market premium for a hotel business is generally calculated by capitalising the estimated 
maintainable net operating profit, after rent, at an appropriate yield derived from comparable sales 
analysis. 

For a new 20-30 year lease a yield of 15% to 20% is indicative of the current market situation.

i.e. Estimated Net Operating Profit $2,300,000
Less Rent $1,000,000
Net $1,300,000
Capitalisation Rate 17%
Equals $7,647,058

Taking into account marriage value and for practical purposes we have rounded up the Hypothetical 

Lessee’s Interest to $7,800,000.

Therefore the total value is apportioned as:

Lessor’s Interest $22,200,000

Lessee’s Interest $7,800,000

Total $30,000,000
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9 Qualifications and Disclaimers

The Valuer has no pecuniary interest in the said property past, present or prospective, and the opinion 

expressed is free of any bias in this regard. The Valuation has been made in conformity with the Code 

of Professional Ethics and Conduct laid down by the Australian Property Institute and the Regulations 

under the New South Wales Valuers Act, 2003 as amended.

This report has been prepared for the private and confidential use of Joseph Hayes and Andrew McCabe 

of Wexted Advisors as Receivers and Managers Appointed .  It should not, without the express written 

authority of Owen Property Valuations be reproduced in whole or in part or relied upon by any other 

party for any purpose. Our warning is registered here, that any party, other than those specifically named 

in this paragraph, should obtain their own valuation before acting in any way in respect of the subject 

property.

This valuation is current at the date of valuation only. The value assessed herein may change 

significantly and unexpectedly over a relatively short period (including as a result of general market 

movements or factors specific to the particular property or hotel industry). We do not accept liability for 

losses arising from such subsequent changes in value. 

Without limiting the generality of the above comment, we do not assume any responsibility or accept 

any liability where this valuation is relied upon after the expiration of three (3) months from the date of 

valuation, or such earlier date if you become aware of any factors that have any effect on the valuation.

The Valuer does not warrant, guarantee and/or represent that the content of the Report will remain 

unchanged for any period of time beyond the date of the Report and depending upon known and/or 

foreseeable facts that might impact upon such value, such further time as maybe reasonable in all of 

the circumstances. The lender-client should therefore review and consider the Report, regularly and 

frequently, before reliance. 

We have undertaken this valuation on the basis that a Building Certificate under Section 149A of the 

Environmental Planning & Assessment Act 1979 would be available and no order under Section 124 of 

the Local Government Act 1993 would be made. We have further assumed the buildings are contained 

wholly within the site. 
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10 Valuation Certification

Acting under instructions from Joseph Hayes and Andrew McCabe of Wexted Advisors as Receivers 

and Managers Appointed, Owen Property Valuations has undertaken a valuation of the Corrimal Hotel,

268  Princes Highway, Corrimal, NSW. We confirm that we have inspected the property as described 

herein and have prepared this report.

We certify that, in our opinion, the current market value of the unencumbered freehold interest in the 

Hotel on a walk in walk out basis, inclusive of furniture, fittings, plant and equipment, goodwill and Hotel 

Licence but excluding stock in trade and subject to the qualifications and assumptions contained within 

the body of this report, as at 17 January 2022, for first mortgage security purposes, is:

$30,000,000 (GST Exclusive)
(Thirty Million Dollars )

Apportioned As:

Land and Improvements including Licence $22,200,000

Business, Goodwill, Furniture, Fittings, Plant and Equipment $7,800,000

TONY C OWEN AAPI Certified Practicing Valuer
Registered Valuer No. 2378
Managing Director

OWEN PROPERTY VALUATIONS
This Certificate of Valuation forms a part of and should not be used or read independently from the complete report.
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Liability limited by a scheme approved under Professional Standards Legislation

Wexted Unit Trust trading as Wexted Advisors ABN 46 346 904 995
Level 12, 28-34 O’Connell Street Sydney NSW 2000 | GPO Box 7091 Sydney NSW 2001
t (02) 9210 1700 | www.wexted.com | enquiries@wexted.com

17 January 2022

Sule Arnautovic
Administrator
RC One Pty Ltd (Administrator Appointed) and related entities
c/- Hall Chadwick
Level 40, 2 Park Street
Sydney NSW 2000

By email only: sule@hallchadwick.com.au

Dear Mr Arnautovic,

RC One Pty Limited ACN 601 200 364
Corrimal Pub Pty Limited ACN 611 873 995
Surry Hills Pub Pty Limited ACN 616 903 256
North Nowra Pub Trading Pty Limited ACN 641 105 160
(All Administrators Appointed) (collectively “the Operating Entities”)

Peak Invest Pty Ltd ACN 601 201 183 ATF Peak Unit Trust 
Five Islands Invest Pty Ltd ACN 611 874 410 ATF Five Islands Investment Unit Trust 
Surry Hills Pub Invest Pty Ltd ACN 616 890 432 ATF Surry Hills Pub Unit Trust 
Four By Four Investments Pty Ltd ACN 641 104 761 ATF Four By Four Investments Trust 
(All Receivers and Managers Apppointed and all in Liquidation) (collectively “the Corporate 
Trustee Entities”)

We refer to the appointment of Joseph Hayes and Andrew McCabe of Wexted Advisors as 
Administrators of the Corporate Trustee Entities on 24 November 2021, our subsequent appointment 
as Liquidators on 31 December 2021 and our appointment as Receivers and Managers (Receivers)
of the assets and undertakings of each of the Trusts (Trust Assets) on 22 December 2021.

Court Orders – 22 December 2021 

As you are aware, on 22 December 2021 the Court made orders granting Joseph Hayes and Andrew 
McCabe the power to sell the Trust Assets, including the four Hotel Assets.  

Since the Court Orders, we have:

Requested marketing submissions from three potential marketing agents;
Requested valuation submissions from four CBA panel valuers;
Liaised with ILGA, the respective Councils and Marlow Hotel Group to collate information for 
marketing agent submissions and for the data room for interested parties; 
Liaised with parties who have expressed an interest in acquiring the Hotel Assets, and 
maintained a register for the marketing agent (when appointed); and
Liaised with CBA, Hall Chadwick, and Scott Hookway to keep parties informed of the 
marketing process and the agents we have sought submissions from.  

Landlord DOCA proposal

As foreshadowed, please find enclosed a proposal for a deed of company arrangement (DOCA 
Proposal) for consideration of each of the creditors of the Operating Entities at the Second Meeting 
of creditors to be held on or around 9 February 2022.
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The DOCA proposal provides, among other things, certainty of payment of 100 cents in the dollar 
return to admitted creditors of the Operating Entities.  The DOCA Proposal proposes that Sule 
Arnautovic and John Vouris of Hall Chadwick be appointed as Deed Administrators.

You have previously estimated your Voluntary Administrators’ fees and expenses for the Operating 
Entities to be approximately $600,000 (or $150,000 for each Company) for the initial seven weeks to 
the second meeting, on or around 9 February 2022.  We understand this excludes any legal costs 
incurred to date and up to the Second Meeting.  The DOCA Proposal provides for the payment of 
your reasonable fees and expenses to be made in full, subject to Court approval. Similar to the 
Receivers’ fees and expenses over Trust Assets, it is proposed that the Voluntary Administrators’ and 
the Deed Administrators’ fees and expenses, be subject to Court directions and paid from the net 
settlement proceeds of sale, in priority to any creditor and unitholder payments. 

The DOCA also proposes an independent regime for the adjudication of the claims by Pub Invest Pty 
Ltd / Damian Kelly by a third-party adjudicator, to determine the value of the claim, repayments to 
Unitholders, and any distributions to Pub Invest as a creditor, and Damian Kelly as a Unitholder in the 
respective Hotel Assets.  

We understand the shareholders of the Operating Entities largely mirror the Unitholders of the 
respective Corporate Trustee Entities.  Under the terms of the DOCA Proposal, if accepted by 
creditors, it is proposed that correspondence is sent to all shareholders of the Operating Entities to 
confirm the shareholdings match the units held in the Corporate Trustee Entities, for the purpose of 
obtaining Court directions regarding the distributions of net settlement surplus to unitholders after 
creditor payments.  

The aim of the DOCA Proposal, among other things, is to maximise and facilitate the timely 
distribution to the unitholders and shareholders of the Trusts and Operating Entities (following 
payment of all creditors in full). It seeks to do this by streamlining the sale process and minimising the 
holding costs and ongoing expenses in relation to the administration of the Operating Entities,
including further Administrators’/Deed Administrators’ fees and other associated costs.

In the event the creditors of the Operating Entities do not resolve to accept the DOCA Proposal, we 
consider that it is appropriate that your fees and expenses be borne by those unitholders that agree 
with your continued appointment as voluntary administrators. That is, we do not consider that it is just 
that all unitholders be required to bear those costs. This will ultimately form part of the application to 
the Court for directions regarding the distribution of the sale proceeds.

In order to achieve a positive outcome for all creditors and shareholders, we look forward to receiving 
any feedback you may have on the DOCA Proposal.  Alternatively, we look forward to attending the 
Second Meeting of Creditors on or around 9 February 2022 for creditors to consider the Landlord’s  
DOCA Proposal.

Yours faithfully
Peak Invest Pty Ltd ACCN 601 201 183 ATF Peak Unit Trust 
Five Islands Pty Ltd ACCN 611 874 410 ATF Five Islands Investment Unit Trust
Surry Hills Pub Invest Pty Ltd ACCN 616 890 432 ATF Surry Hills Pub Unit Trust
Four By Four Investments Pty Ltd CCN 641 104 761 ATF Four By Four Investments Trust

Andrew McCabe 
Liquidator
Receiver and Manager of Trust Assets

Appendix A - DOCA Proposal Term Sheet

Andrew McCabe 

165



  Appendix A 

RC One Pty Ltd (ACN 601 200 364) 
Corrimal Pub Pty Ltd (ACN 611 873 995) 

Surry Hills Pub Pty Ltd (ACN 616 903 256) 
North Nowra Pub Trading Pty Ltd (ACN 641 105 160) 

(all Administrators Appointed) 
(collectively “the Companies” or the “Operating Entities”) 

 
PROPOSAL FOR DEED OF COMPANY ARRANGEMENT (DOCA) 

Term Sheet 
 

1. DEFINED TERMS 

Defined terms in the Deed will include, but not be limited to: 

1.1 Act means the Corporations Act 2001 (Cth). 

1.2 Appointment Date means 23 December 2021. 

1.3 Claim includes without limitation any debt payable and any claim against, any of the 
Companies (whether present or future, certain or contingent, ascertained or sounding only in 
damages, expenses, environmental liability, tax, duty, liability, loss, obligation, suit, action, 
demand, cause of action, prayer for relief, proceeding, judgment, whether direct or indirect, 
consequential, incidental or economic, known or unknown as at the Appointment Date, being 
debts or claims arising, wherever and whenever arising and whether: 

(a) under statute, equity or common-law; 

(b) under contract (including this agreement), in tort (including negligence) or under an 
indemnity; 

(c) regarding any past, present or future conduct; 

(d) actual or contingent; 

(e) known or unknown at execution of the Deed; 

(f) a debt or claim arising pursuant to any guarantee or indemnity (including contingent
 claims); 

(g) subject to section 444D(3) of the Act, as a debt or claim of an owner or lessor of 
property; 

(h) subject to section 444D(2) of the Act, a debt or claim of a secured creditor; 

(i) all debts or claims provable in a winding up of the Companies pursuant to section 553 
of the Act; 

(j) all claims of a lessor to a continuing lease as at the Appointment Date; or 
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(k) all claims of a counterparty to a continuing contract as at the Appointment Date. 

1.4 Commencement Date means the first business day after the date on which all the conditions 
precedent in the Deed have been satisfied or waived or such other date agreed by the 
Proponent and the Deed Administrators in writing. 

1.5 Companies (or Operating Entities) means RC One Pty Ltd (ACN 601 200 364), Corrimal 
Pub Pty Ltd (ACN 611 873 995), Surry Hills Pub Pty Ltd (ACN 616 903 256), North Nowra 
Pub Trading Pty Ltd (ACN 641 105 160) (all Administrators Appointed).   

1.6 Continuing Employees means each Employee who is employed by the Companies as at the 
Commencement Date. 

1.7 Court means any court having jurisdiction to hear and determine matters under the Act. 

1.8 Deed Administrators means Sule Arnautovic and John Vouris of Hall Chadwick.  

1.9 Directors means the respective directors of the Companies. 

1.10 Deferred Creditor means Pub Invest Pty Limited. 

1.11 Excluded Creditors means: 

1.11.1 The Commonwealth Bank of Australia Limited; 

1.11.2 Metcash Food & Grocery Pty Ltd, M-C international Australia Pty Ltd, IGA 
Distribution (SA) Pty Ltd, Australian Liquor Marketers Pty Ltd, Metcash Trading 
Ltd, IGA Distribution (VIC) Pty Ltd, Australian Liquor Marketers (WA) Pty Ltd, 
Metcash Food & Grocery Convenience Division Pty Ltd, Australian Liquor 
Marketers (QLD) Pty Ltd, IGA Distribution (WA) Pty Ltd (together Metcash 
Entities); 

1.11.3 Keno (NSW) Pty Ltd;  

1.11.4 Aristocrat Technologies Australia Pty Ltd;  

1.11.5 EFTEX Pty Ltd;  

1.11.6 Lion-Beer, Spirits & Wine Pty Ltd;  

1.11.7 Andrews Meat Industries Pty Ltd;  

1.11.8 Boomerang Paging Pty Ltd;  

1.11.9 Authentic ATM Pty Ltd;  

1.11.10 Hunter Technologies Pty Ltd;  

1.11.11 Utopia Gaming Systems Pty Ltd;  

1.11.12 Banktech Australia Pty Ltd;  

1.11.13 CUB Pty Ltd;  

1.11.14 Global Gaming Industries Pty Ltd;  

1.11.15 The Banktech Group Pty Ltd;  
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1.11.16 Konami Australia Pty Ltd; 

1.11.17 TAB Limited; 

1.11.18 Authentic Security Pty Ltd; and 

1.11.19 Moet Hennessy Australia Pty Limited.  

1.12 Hotel Assets means each of the following premises: 

(a) Rose & Crown Hotel, 11 Victoria Road, Parramatta NSW;  

(b) Corrimal Hotel, 268 Princess Highway, Corrimal NSW; 

(c) Crown Hotel, 587 / 589 Crown Street, Surry Hills NSW; and 

(d) North Nowra Tavern, 82 Page Road, North Nowra NSW. 

1.13 Non-Continuing Employee means any employee who was formerly but is no longer 
employed by the Companies as at the Commencement Date. 

1.14 Officer has the meaning as defined in section 9 of the Act. 

1.15 Operating Entities (or Companies) means RC One Pty Ltd (ACN 601 200 364), Corrimal 
Pub Pty Ltd (ACN 611 873 995), Surry Hills Pub Pty Ltd (ACN 616 903 256), North Nowra 
Pub Trading Pty Ltd (ACN 641 105 160) (all Administrators Appointed).   

1.16 Shareholders means the respective Shareholders of the Companies. 

1.17 Trustee Companies has the meaning of each of the Companies’ respective landlords, being: 

(a) Peak Invest Pty Ltd (in liquidation) ACN 601 201 183 ATF Peak Unit Trust; 

(b) Five Islands Invest Pty Ltd (in liquidation) ACN 611 874 410 ATF Five Islands 
Investment Unit Trust;  

(c) Surry Hills Pub Invest Pty Ltd (in liquidation) ACN 616 890 432 ATF Surry Hills Pub 
Unit Trust; and 

(d) Four By Four Investments Pty Ltd (in liquidation) ACN 641 104 761 ATF Four By 
Four Investments Trust. 

1.18 Trust Deeds means each of the following: 

(a) the unit trust deed dated 13 August 2014 in relation to the Peak Unit Trust; 

(b) the unit trust deed dated 20 April 2016 in relation to the Five Islands Investment Unit 
Trust; 

(c) the unit trust deed dated 15 April 2017 in relation to the Surry Hills Pub Unit Trust; 
and  

(d) the unit trust deed dated 20 May 2020 in relation to the Four By Four Investments 
Trust. 

1.19 Trusts means each of the Trustee Companies’ respective trusts, being: 
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(a) Peak Unit Trust; 

(b) Five Islands Investment Unit Trust; 

(c) Surry Hills Pub Unit Trust; and  

(d) Four By Four Investments Trust. 

1.20 Unitholders means the respective unitholders of each of the Trusts. 

 

2. BACKGROUND 

2.1 On 24 November 2021, Joseph Hayes and Andrew McCabe of Wexted Advisors were 
appointed as Voluntary Administrators of the Trustee Companies, being the landlord of four 
Hotel Assets, and the Trustee of the four respective Trusts. 

2.2 Pursuant to orders made by the Supreme Court of NSW on 22 December 2021 (December 
Court Orders), on 22 December 2021, Joseph Hayes and Andrew McCabe of Wexted 
Advisors were appointed as receivers and managers of the assets and undertakings of the 
Trustee Companies, including the  Hotel  Assets (Receivers), and granted powers under 
Section 420 of the Corporations Act 2001 (Cth) (Act) to divest the Hotel Assets. 

2.3 On 23 December 2021, the directors of the Companies formed the view that the 
Operating Entities were insolvent and unable to meet their debts.  The directors appointed 
Sule Arnautovic and John Vouris of Hall Chadwick as Voluntary Administrators of the 
Operating Entities. 

2.4 On 31 December 2021, at the second meeting of creditors of the Trustee Companies, 
creditors resolved to wind up the Trustee Companies and Joseph Hayes and Andrew 
McCabe were appointed liquidators of the Trustee Companies (Liquidators), the landlords of 
the Hotel Assets. 

2.5 On 6 January 2022, the administrators of the Operating Entities convened the first meeting of 
creditors. 

2.6 The second meeting of creditors of the Operating Entities is required to be held by 
9 February 2022, in lieu of an application to court to extend the convening period. 

2.7 On behalf of the Trustee Companies, as the landlord of the four Hotel Assets, and / or 
otherwise as the Receivers of the Hotel  Assets, we propose the following DOCA in order to 
ensure all creditors of the Trustee Companies and the Operating Companies are paid in full, 
and Unitholders / Shareholders are repaid capital and distributions in accordance with the 
respective Trust Deeds. 

 

3. PROPOSAL 

3.1 The Trustee Companies and/or the Receivers (Proponents) put forth this proposal for a 
Deed of Company Arrangement (Proposed DOCA) for consideration by the creditors of the 
Companies at the meeting to be convened in accordance with Section 439A of the 
Corporations Act 2001 (Act) (Second Meeting). 

3.2 The effect of the Proposed DOCA is that all valid and admitted Claims (as defined at 1.3) as 
against the respective Operating Entities are to be paid in full.  The timing of payments is 
discussed further below. 
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3.3 Each of the Operating Entities to consent to the sale of its respective assets as at the 
Commencement Date, including its going concern business, gaming machine entitlements 
and permits, plant and equipment, stock, cash at bank and cash on trust, in conjunction with 
each of the respective Hotel Assets, with each sale to be conducted by the Receivers.  Such 
consent will enable the real property and underlying business to be sold on a combined 
freehold basis (on a site by site basis), minimising costs and maximising value for 
stakeholders.   

3.4 The DOCA preserves flexibility and optionality, for the Deed Administrators to sell the 
shareholdings in the Operating Entities to a purchaser as part of the combined sale of assets, 
at the share capital value or any amount ascribed by the incoming purchaser, if required by 
the purchaser.  The Deed Administrator will not unreasonably withhold their consent to selling 
the shareholdings, as part of the sale process, in the interest of all creditors and shareholders, 
but subject to any requirements of the Act.    

3.5 Costs of the Trustee Companies’ real property sales and settlement (such as CBA’s secured 
debt, sales commissions, land tax, rates, etc) (Settlement Costs) may be paid from the sale 
proceeds upon settlement as required. 

3.6 Following settlement of the sales of the real property and underlying businesses by the 
Trustee Companies/Receivers, and pursuant to the December Court Orders, the Deed 
Administrators and the Receivers are to obtain directions from the Court (Court Application) 
on adjudicating the Claims against the Companies and the Trustee Companies and the 
application of the settlement proceeds (after payment of the Settlement Costs) (Net 
Settlement Proceeds).  The application will also seek directions to defer / set aside any 
Claim by the Deferred Creditor from the initial distribution to creditors, whether this be 
determined as a creditor of the Operating Entities and / or the Trustee Entities, so as to allow 
other Claims (subject to Court approval), to be paid within three business days of directions 
being received. 

3.7 The Liquidators and Deed Administrators are to recommend the Claims of the Deferred 
Creditor, who claims to be a creditor in the Operating Entities and a contingent creditor in the 
Trustee Companies, be subject to the standard creditor adjudication process undertaken by 
the respective external administrators, with an additional layer of adjudication as follows: 

3.7.1 The Liquidators and Deed Administrators to agree on an independent third party 
adjudicator (such as a mediator, insolvency practitioner or forensic accountant) 
(Adjudicator) to be appointed to assess and adjudicate on this claim, with the 
Adjudicator’s costs to be capped at $50,000; 

3.7.2 Any deemed and quantified unrepaid drawings by Damian Kelly (Mr Kelly), and 
reasonable costs quantified (capped at $50,000), to be deducted from any distribution 
determined to be payable to the Excluded Creditor and reimbursed to the Net 
Settlement Proceeds available for the benefit of the final distribution to Unitholders. 

3.7.3 Subject to the determination of the Adjudicator, and quantification of any claims, if 
required, consideration be provided to setting aside any Unitholder / Shareholder 
distributions to any of Mr Kelly’s related entities to meet any reimbursement costs, as 
determined.  The timing of this process to be limited to the Courts discretion and 
determination, in order to allow for final distributions to all Unitholders / Shareholders 
to be made as efficiently as possible. 

3.8 The Liquidators and Deed Administrators to write to Unitholders and Shareholders to confirm 
units and shares held in the respective entities for distribution purposes, and that the holdings 
are in fact mirrored between the Trustee Companies and their respective Operating Entities.  
In consideration of the respective Trust Deeds of the Trusts, and Unitholders capital 
investments in the Trusts, the Liquidators and the Deed Administrators to ensure the 
repayment of capital distributions to Unitholders is in accordance with the terms of the Trust 
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Deed, and in accordance with any court directions, on the distribution of the Net Settlement 
Proceeds, after creditor claims are extinguished, or provided for in full.        

3.9 The Liquidators and Deed Administrations to write to Unitholders and Shareholders to confirm 
units and shares held in the respective entities for distribution purposes.  As part of the Court 
Application for directions in relation to the distribution of the Net Settlement Proceeds to 
creditors, the Liquidators and Deed Administrators will seek a direction to make a significant 
initial distribution to Unitholders / Shareholders from the Net Settlement Proceeds, to be paid 
within three business days of the court making that direction (Initial Unitholder / 
Initial Shareholder Distribution), at the same time as distributions to creditors.  In the event 
that the entities of the Unitholders and Shareholders are structured differently (i.e. in 
superannuation funds, corporate entities, or individual names, with potential different tax 
treatment at individual Unitholder / Shareholder level), the Liquidators and Deed 
Administrators will apply the purchaser’s allocation of the purchase price against the 
respective assets, less a pro-rated adjustment for settlement adjustments and other costs / 
creditor claims, so as to provide a recommended pro-rated distribution to Unitholders and to 
Shareholders to be considered in the Court Application for directions, prior to the  Initial 
Unitholder / Shareholder distribution.  The Liquidators and the Deed Administrators will be 
guided by the Trust Deed(s) and any court directions to ensure capital returns are made to 
Unitholders and Shareholders in accordance with the Trust Deed, and with consideration to 
the ultimate beneficiaries, being the Unitholders.  This is notwithstanding any surplus balance 
that may reside in the Operating Entities following the payment of all creditors of the 
Operating Entities.   

3.10 The Deed Administrators agree to transfer any estimated surplus balance available in the 
Operating Entities, or estimated to be available, within the earlier of 14 days of sale 
completion or court directions being obtained to make distributions to the Trustee Entities 
creditors, to extinguish creditors in full (or provide for the extinguishing of creditor claims in 
full).   

3.11 Further to the above, and on receipt of surplus funds the Liquidators and Deed 
Administrators, guided by the Trust Deeds and Court Directions, will ensure the Liquidators 
are in funds to make any court approved distributions to Unitholders of the Trusts, including 
but not limited to, the return of capital to Unitholders within the timeframes approved by the 
court (i.e. within three business days).     

3.12 Subject to the Adjudicator’s determination and any Court directions, payment of (i) Pub Invest 
equalising creditor distribution and payment of (ii) Initial Unitholder / Initial Shareholder 
equalising dividend to Damian Kelly / Damian Kelly related entities (together the Equalising 
Dividends).  

3.13 On adjudication and distribution of the administration fees and disbursements, creditor 
distributions, the Initial Unitholder / Initial Shareholder distributions, meeting the Adjudicator’s 
expenses (capped at $50,000), the balance of the Net Settlement Proceeds to be available to 
be distributed to Unitholders / Shareholders on a pari passu basis (Final Unitholder / Final 
Shareholder Distribution). 

3.14 On meeting any post completion sale conditions and the effectuation of the DOCA, the 
Operating Entities and the Trustee Companies (subject to any further Court orders), will be 
deregistered, and the Trusts will be dissolved.   

 

4. PURPOSE OF DOCA 

4.1 The purpose of the DOCA is to: 

4.2 Provide certainty to creditors and provide a better and more timely return to creditors than a 
winding up of the Companies; 
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4.3 To pay in full all Claims against the Companies which are admitted to prove by the Court, 
including all of the remuneration and costs of the Administrators and Deed administrators; 

4.4 Discharge in full all Claims against the Companies; 

4.5 Conclude the administration of the Companies and the DOCA as soon as practicable;  

4.6 Minimise the holding costs and ongoing expenses in relation to the Companies including 
further Administrators’/Deed Administrators’ fees and other associated costs;  

4.7 Provide a mechanism to ensure the surplus funds held in the Operating Entities on sale 
completion, is able to be used to pay creditors of the Operating Entities, and the Trustee 
Entities, to avoid any public examinations and litigation against parties to recover assets for 
creditors of the Trustee Entities; 

4.8 Provides a mechanism to ensure the surplus funds held in the Operating Entities on sale 
completion, on payment of all creditor claims, is able to be used to (a) returns capital to 
unitholders of the Trustee Companies, in accordance with the Trust Deed and court 
directions; and (b) return profit distributions to unitholders of the Trustee Companies, in 
accordance with the Trust Deed and court directions; and 

4.9 Provide a mechanism for the efficient adjudication of the Deferred Creditor to facilitate the 
timely distribution of the Net Settlement Proceeds 

 

5. DEED ADMINISTRATORS 

5.1 The Deed Administrators of the Proposed DOCA are to be Sule Arnautovic and John Vouris 
of Hall Chadwick.   

5.2 In the event Sule Arnautovic and John Vouris of Hall Chadwick are unwilling to consent to be 
the Deed Administrators, Joseph Hayes and Andrew McCabe of Wexted Advisors will be the 
alternate deed administrators.   

 

6. PARTIES BOUND 

6.1 Proponents; 

6.2 The Companies; 

6.3 Deed Administrators; 

6.4 Liquidators; 

6.5 Continuing and Non-continuing Employees; 

6.6 All unsecured creditors; 

6.7 Shareholders; 

6.8 Unitholders; and 

6.9 Any other party named as a Party to the DOCA. 
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7. DOCA FUND 

7.1 Pursuant to the Proposed DOCA, the DOCA Fund will be funded by the Proponents and 
consist of a DOCA Contribution sufficient to discharge all valid and admitted Claims against 
the Companies, and valid and admitted Administrators’ and Deed Administrators’ costs and 
Deferred Creditor’s claim, once adjudicated. 

7.2 For the avoidance of doubt, all assets of the Companies as at the Commencement Date will 
not form part of the DOCA Fund, but will be subject to a combined sale by the Trustee 
Companies pursuant to the Proposed DOCA. 

 

8. CONTROL 

8.1 Operational control of the Companies will revert to the Directors of the respective Companies 
upon the Commencement Date.  The Directors to be responsible for day-to-day trading 
liabilities from the Commencement Date.  In the event, the Directors do not wish to accept 
responsibility for the day-to-day trading liabilities, the Deed Administrators will work with the 
Marlow Hotel Group to oversee this function, in the absence of the directors.  

8.2 In the event the Deed Administrators do not consent to act as the Deed Administrators, the 
Alternate Deed Administrators, the Directors of the Operating Entities will be replaced with a 
nominated director of the Alternate Deed Administrators sole discretion, and operational 
control will revert to the nominated director.    

8.3 The Deed Administrators, or the Alternative Deed Administrators, will provide a funding facility 
up to a capped agreed limit of $250,000 to the directors (or an amount as agreed), per 
Company, to meet reasonable day-to-day trading liabilities from the Commencement Date, 
and any approved CAPEX required for the Hotel Assets, to improve the Hotel Assets for sale 
in short defined six week period of time from commencement of the marketing campaign for 
the respective Hotel Asset.  In the event additional funds are required, the Deed 
Administrators, will consider and discuss any additional funding requirements with the 
Liquidators and the major secured creditor, CBA, as and if required.  This clause will not be 
required, where the directors do not wish to accept responsibility for the day-to-day trading 
liabilities of the Operating Entities.     

8.4 Notwithstanding 8.1, and pursuant to 3.3, the Deed Administrators retain the power to bind 
the Operating Entities to sell the Operating Entities’ assets as at the Commencement Date, 
for the purposes of conducting a combined real property and freehold business sale pursuant 
to the Proposed DOCA.  Such transaction will not require the Directors’ explicit consent.  

8.5 The Receivers undertake to keep the Directors reasonable informed of the marketing 
timetable, the highest offers received at the end of the marketing campaign and the marketing 
agent’s recommendations.  This undertaking remains in place, regardless of whether the 
Directors wish to accept responsibility of the day-to-day operations of the companies.     

 

9. CONDITIONS PRECEDENT 

9.1 The Proposed DOCA will be conditional upon the following conditions precedent being 
satisfied: 

9.1.1 The creditors of each of the Companies resolving to accept the Proposed DOCA at 
the Second Meeting, to be held no later than 2 February 2022.  Should any of the 
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Companies’ fail to resolve to accept the Proposed DOCA, the Proposed DOCA will 
fail for each of the Companies. 

 

10. UNDERTAKINGS 

10.1 The Deed Administrators to undertake to keep all stakeholders in the Trustee Companies, the 
Trust Assets and the Operating Entities reasonable informed of the marketing timetable, 
estimated distributions and timing of distributions as soon as reasonably practical.     

 

11. GOVERNING LAW 

11.1 The Proposed DOCA will be governed by the laws in force in the state of New South Wales, 
Australia. 

 

12. DOCA TO SUPERSEDE 

12.1 The terms of the DOCA will supersede the terms of this document. 

 

13. EFFECTUATION OF THE DOCA 

13.1 The DOCA will effectuate upon discharge of all Claims against the Companies, and 
distribution of any surplus to the Unitholders and Shareholders in accordance with any 
directions made by the Court pursuant to the Court Application. 

 

14. TERMINATION OF THE DOCA 

14.1 The DOCA will terminate upon the earlier of: 

14.1.1 The date of the passing of a resolution at a meeting of creditors convened pursuant to 
Section 445C of the Act terminating the DOCA; or 

14.1.2 The date the Court orders the DOCA be set aside or terminated; and 

14.1.3 The date which is two business days after Effectuation of the DOCA. 

14.2 The Deed Administrators will retire upon termination of the DOCA. 
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James Le Messurier

From: John Peacocke <jpeacocke@peacocke.com.au>
Sent: Friday, 11 February 2022 12:48 PM
To: Andrew McCabe
Cc: Kevin Chen; Angus Malouf
Subject: RE: Peak Invest Pty Ltd / Five Islands Invest Pty Ltd / Surry Hills Pub Invest Pty Ltd / 

Four By Four Pty Ltd (All In Liquidation) (the Companies)

Dear Andrew (et al) 
As a courtesy I’m sending this to you without sharing with the broader group at this stage.  I’d greatly appreciate 
your frank and direct response (in lay-person’s terms please), to a range of questions that are emerging in my mind, 
with similar concerns raised to me by other investors in the pubs. 
 
As previously stated, I respect Wexted’s (WXA’s) appointment as professional insolvency practitioners, as 
liquidators for the Kelly Trustee Entities (with I understand, your fiduciary obligations to the creditors) and as 
receivers and managers for the Trusts (with I understand, your fiduciary obligations to the Trust Investors). 
 
I note your appointment documentation and requirements to ensure independence and any real or perceived 
conflicts.  To date I’ve been happy to give WXA the benefit of any doubt, yet WXA’s recent correspondence 
(particularly below of 8th Feb 2022) has started to raise potential concerns in my mind. 
 
Therefore, I’m hoping you may help me understand your past, current and planned position to alleviate me of any 
emerging (hopefully unfounded) concerns in relation to potential real or perceived conflicts or lack of 
independence? 
 

1. Your correspondence of 8th Feb 2022 read (to me) heavily focused on Hall Chadwick’s (HC) role as 
administrator of the Operating Companies (OpCo) and went on to  request a certification from OpCo 
investors in relations to holdings, but most concerningly, to sign an acknowledgment that I would be 
prepared to individually pay for HC’s fees should I support HC’s appointment, which I personally found 
confronting, to the extent I started questioning its logic.   

a. Q1: I understood there is an agreement between WXA and HC over conduct moving forward, so 
why has WXA spent so much time focused on HC’s removal? 

b. Q2: What role does WXA have in relation to (and communicating with) OpCo investors, when your 
role is firmly in relation to Trusts and Trustees? 

c. Q3: To the extent that your answers above claim WXA’s involvement is in relation to a shared 
investor base, then what role cross-overs and potential conflicts should we need to be aware of? 

d. Q4: Why would you assert (then ask me to certify) that I may have to pay a disproportionate share 
of HC’s fees, particularly as I (and most others) had no formal role in HC’s appointment? 

e. Q5: Why, even in the event I did support HC’s appointment (as you already know from any earlier 
email, as many value the added independence more than they value a small increment in cost, 
particularly given the tone of recent correspondence), should I pay a disproportionate share of any 
process? 

f. Q6: You claim HC’s costs as an additional c$1.7m, yet you fail to offer a like-for-like comparison of 
what WXA’s costs would have been (or could be) in relation to OpCo’s had you been appointed to 
OpCo’s, so you appear to overstate the differential, which appears to be (at best) a logic shortfall – 
can you please provide an analysis that offers a true like-for-like comparison and that sets out a 
side-by-side comparison of WXA’s monthly costs with HC’s? 

g. Q7: As you explain your logic above, could you please set out the corollary, with a view to 
independence, whereby those who supported WXD’s appointment would presumably (under your 
logic) pay a disproportionate share of WXD’s costs (the court appointment, in my view, is not a 
differentiator in your assertion in relation to OpCo’s, as it’s only the legality of the appointment 
that matters, not the means)? 
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h. Q8: To the extent that on reflection you recognise that the request for HC cost certification may 
have been an overreach, how do you propose addressing this? 

 
2. Given the tone and focus of WXA’s recent correspondence on HC and OpCo position, I have been struck by 

the extent your correspondence omitted substantive focus on the root cause of why we’re at this point, 
that is, allegations and claims in relation to the actions of Damian Kelly and related entities (Kelly) in a 
range of roles, including as sole director of the Kelly Trustee Entities and Trusts (WXA’s focus) and the sole 
director of the OpCo’s (HC’s focus).  To date, your reports seem to have given little regard to what really 
was the catalyst of WXA’s appointment or Receivers and Managers/Administrators – investors had lost 
confidence in the investment under the control of Kelly, who was not giving us transparency and unable to 
explain substantial funds missing.  When combined with concerns raised above, this provides context for 
my emerging concerns – which you can hopefully quickly resolve. 

a. Q9: Are you able to please provide copies of reports and correspondence provided to / from Kelly, 
Kelly Trustee Entities, associated parties and relevant advisors prior to your appointment, to 
ascertain the degree to which there are no potential perceived or actual conflicts (provides further 
support and comfort around your appointment disclosures and statements)? 

b. Q10: Kelly issued a “waterfall” analysis of a claim on any cash proceeds from any sale – can you 
explain what role (if any) WXA had in that advice, analysis or preparation, correspondence and any 
related engagement letters? 

c. Q11: I understand I have no claim as a trust Creditor, yet given your crossover to OpCo 
engagement, I think its reasonable in the circumstances to ask a related question – I understand 
Kelly submitted a proof of debt >$4m to WXA in relation to the Trusts, yet I understood his 
entitlements, if any, lie within the OpCo’s – to what extent has WXA ruled on any Kelly claim, 
allowed Kelly votes or provided for Kelly dividends?  If you were advising Kelly on these 
distributions and are now adjudicating them, you can understand potential concerns, which I trust 
you can quickly allay. 

d. Q12: I understand WXA’s proposed DOCA included arbitration to Kelly in relation to OpCo claims, 
even though WXA’s focus is on Trusts and Kelly Trustee Entities, not OpCo’s – can you please set 
out and explain the cost-benefit of arbitration versus proceeding to court judgment on OpCo claims 
(and why WXA should be involved in that process), when most of those costs have already been 
incurred? 

e. Q13: Do you intend (or how will you arrive at a decision) to pursue Kelly or related entities in 
relation to any alleged breaches of his duties as Trustee director or any other role? 

f. Q14: As part of Q13, can you please set out how you intend to seek input and adjudicate on any 
ultimate sale distributions to Kelly, while also representing the interests of all Trust Investors? 

g. Q15: I understand there is a WXA suggestion that any potential event of insolvency for the Kelly 
Trustee Entities was in relation to the Oct 2022 Court order, yet can you explain how that would be 
the case, given the court order appeared to simply be a protective mechanism in response to 
existing concerns with Kelly’s conduct; so I understand the Court order was to ensure performance 
of all of Kelly’s duties as business as usual, but preventing anything out of the usual (my 
understanding is that it was not to freeze payments to the bank or other ordinary outgoings at all) 
– this does not appear to be reflected in your report? 

h. Q16: For non-contentious distributions to Trust Investors (outside of Kelly), can you please confirm 
you will not unnecessarily withhold distributions in order to influence resolution of any potential 
Kelly claims? 

i. Q17: Can you please confirm that you have not contracted or committed to pay Kelly in relation to 
any past or future roles, prior to any eventual Court orders? 

 
I apologise for the number of questions yet hopefully I’ve adequately explained the source of my emerging 
concerns.  I trust your response will be independent and provided without input from Kelly, his legal team or any 
other unitholders, but if that is not the case, please let me know. 
 
I wish to emphasise that I respect your role as professional insolvency practitioners – this note and supporting 
questions seek to highlight with you and give you the opportunity to constructively resolve any emerging concerns 
that I may have, now or in the future, as a result of recent correspondence.  My sincere hope is that a simple 
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straightforward lay person’s response to the above will help allay any concerns I have that may be (I don’t think 
unreasonably) starting to surface. 
 
Yours in trust, 
John 
 

John Peacocke 
Managing Director 
Bedrock Capital, Australian Financial Services Licence No 431344 
Sydney, Australia, Mobile  +61 417 916 711 Email  jpeacocke@peacocke.com.au  

 
From: Angus Malouf <amalouf@wexted.com>  
Sent: Tuesday, 8 February 2022 6:15 pm 
To: John Peacocke <jpeacocke@peacocke.com.au> 
Cc: Kevin Chen <kchen@wexted.com> 
Subject: Peak Invest Pty Ltd / Five Islands Invest Pty Ltd / Surry Hills Pub Invest Pty Ltd / Four By Four Pty Ltd (All In 
Liquidation) (the Companies) 
 
Dear John, 
 
See the attached Circular to Unitholders for your information. 
 
Please return Appendix A (Unitholder Certification) by 25 February 2022. 
 

Kind Regards, Angus   

Angus Malouf 
Senior Analyst   

 

  

 

Level 12, 28 O'Connell Street Sydney NSW 2000 
P: 02 9210 1708 | amalouf@wexted.com | www.wexted.com   

This email (including any attachments) is confidential and may be privileged. It may be read, copied and 
used only by the intended recipient. If you have received it in error, please delete it and contact the sender 
immediately by return email. Liability limited by a scheme approved under Professional Standards 
Legislation. 
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Liability limited by a scheme approved under Professional Standards Legislation

Wexted Unit Trust trading as Wexted Advisors ABN 46 346 904 995
Level 12, 28-34 O’Connell Street Sydney NSW 2000 | GPO Box 7091 Sydney NSW 2001
t (02) 9210 1700 | www.wexted.com | enquiries@wexted.com

21 February 2022

Mr John Peacock
Managing Director
Bedrock Capital Pty Ltd
Manly NSW 2095 

By email: jpeacocke@peacocke.com.au

Dear Sir

Peak Invest Pty Ltd ACN 601 201 183 ATF Peak Unit Trust
Five Islands Invest Pty Ltd ACN 611 874 410 ATF Five Islands Investment Unit Trust
Surry Hills Pub Invest ACN 616 890 432 ATF Surry Hills Pub Unit Trust
Four By Four Investments Pty Ltd ACN 641 104 761 ATF Four By Four Investments Trust
(All In Liquidation) (together “the Companies” or “the Trustee Entities”)

We, Joseph Hayes and Andrew McCabe of Wexted Advisors (WXA) were appointed as voluntary 
administrators to the Companies on 24 November 2021, as Court Appointed Receivers and Managers 
of the Trust Assets on 22 December 2021 and as Liquidators of the Companies on 
31 December 2021.

We note that subsequent to our appointment as Receivers and Managers of the Trust Assets, Sule 
Arnautovic and John Vouris of Hall Chadwick (Hall Chadwick) were appointed as voluntary 
administrators of the Operating Entities on 23 December 2021, and that on 9 February 2022 the 
creditors of the Operating Entities resolved to accept the Directors’ DOCA and appoint Hall Chadwick 
as the Deed Administrators.  

A copy of the orders made by the Supreme Court of NSW on 22 December 2021 (Court Orders)
appointing us as Receivers and Managers of the Trust Assets was circulated to all creditors and 
unitholders of the Trusts (Unitholders) on 23 December 2021. 

We refer to your email correspondence of 11 February 2022 (Your Email).

In our capacities as Voluntary Administrators, subsequent Liquidators and Receivers and Managers, 
we have duties to all creditors of the Companies. Our duties extend to us acting independently at all 
times, within the requirements of the Corporations Act 2001 (Cth) and additionally Practice Statement 
1 to the ARITA Code of Conduct. We take issue with Your Email suggesting that this reply, or any 
other communication, would be influenced by Mr Kelly, his legal team or any other unitholders. Our 
actions and correspondence are our opinions, based on the books and records of the Companies. To 
suggest otherwise is wholly inappropriate and without any basis or merit. 

For ease of reference we have adopted the question numbering set out in Your Email.

1. I understood there is an agreement between WXA and Hall Chadwick over conduct moving 
forward, so why has WXA spent so much time focused on Hall Chadwick’s removal?

We confirm there is no formal agreement in place between WXA and Hall Chadwick regarding the 
conduct of the sale of the Trust Assets and the assets of the hotels (Hotel Assets).  The proposed 
WXA Landlord DOCA of the Operating Entities sought to address, among things, any concerns 
Unitholders and any prospective purchasers may have regarding the sale and the distribution of the 
net proceeds of sale, and nominated Sule Arnautovic and John Vouris of Hall Chadwick as the 
proposed Deed Administrators.
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As outlined in the WXA Landlord DOCA, we proposed that control of the Operating Entities be handed
back to the directors (or an Alternative Director(s)) to reduce costs, and proposed for Hall Chadwick to 
be the Deed Administrators.  

Other than our correspondence to Unitholders on 23 December 2021, where we considered whether 
the appointment of Hall Chadwick was for an improper purpose and its impact on sale apportionment 
and on the Court Orders, WXA has not expended any time or costs in considering the removal of 
Hall Chadwick as the administrators/deed administrators of the Operating Entities. Rather, WXA has 
worked with Hall Chadwick to ensure all creditors’ and Unitholders’ views are considered. 

2. What role does WXA have in relation to (and communicating with) OpCo investors, when your 
role is firmly in relation to Trusts and Trustees?

As the court appointed Receivers and Managers of the Trust Assets, we understand there are 
~40 Unitholders across the four Trusts, who have a beneficial interest in one or more of the
Trust Assets.  As part of the adjudication process of creditor claims and confirmation of units held, we 
have, in accordance with the Court Orders written to both creditors and Unitholders to commence the 
adjudication process.

Based on our review of the Companies books and records, the Unitholders do not perfectly mirror the 
holdings and interest of shareholders in the Operating Entities.  On 8 February 2022, we wrote to all 
Unitholders requesting confirmation of Units held in the Trusts and shares held in the 
Operating Entities.  Based on the Companies books and records and Unitholders response, we will 
make our recommendation to the Court, in accordance with the Court Orders, on how the net 
settlement proceeds should be distributed to Unitholders.

We are of the view that as the court appointed Receivers and Managers, we are taking all appropriate 
steps to comply with the Court Orders, our obligations under Section 420A of the Corporations Act
2001 (Act), and to distribute the net settlement proceeds in a timely manner post settlement of each 
of the Hotel Assets to creditors and Unitholders.  

To assist with our adjudication process, please advise if you are aware of any reasons why the 
Unitholders do not mirror the holdings of the shareholdings in the Operating Entities.

3. To the extent that your answers above claim WXA’s involvement is in relation to a shared 
investor base, then what role cross-overs and potential conflicts should we need to be aware 
of?

As you are aware, the Court Orders provided WXA the necessary powers to realise the Trust Assets,
and contemplated the marketing and divestment of the Trust Assets and Hotel Assets together in 
order to maximise the sale price of the hotels for the benefit of stakeholders. The Court Orders also 
empowered WXA to distribute the net sale proceeds to the creditors and the beneficiaries of the 
Trusts (but subject to the Court’s oversight). This will necessitate WXA adjudicating on creditor claims 
and confirming Unitholder entitlements, prior to making a court application to distribute the net 
settlement proceeds to creditors and Unitholders.

On 23 December 2021, the directors of the Operating Entities appointed Hall Chadwick as voluntary 
administrators to the Operating Entities.  Hall Chadwick are expected to become the 
Deed Administrators shortly, and will be responsible for executing the Directors’ DOCA, which 
involves the pooling of all Hotel Assets and distributing payments to creditors, and then shareholders 
of the Operating Entities.  

In the event the Unitholdings in the Trust do not perfectly mirror the shareholdings of the Operating 
Entities, certain Unitholders / shareholders may be disadvantaged by the returns they receive. If
appropriate, WXA may seek court directions to clarify Unitholder entitlements and the distribution of 
the net settlement proceeds available to Unitholders.

179



The only other cross-over role, that we are currently aware of is the potential for the secured creditor,
Commonwealth Bank of Australia (CBA) to appoint a third-party receiver and manager to the 
Companies and to the Operating Entities to preserve the value of its security and to repay their debt, 
with the balance of funds likely to be paid into Court for further court directions on its distribution.  
WXA and, we understand, Hall Chadwick are seeking to avoid this additional cost on Unitholders / 
shareholders, and are providing regular updates to the CBA as to the progress of the sales and 
operating business, respectively.

4. Why would you assert (then ask me to certify) that I may have to pay a disproportionate share 
of Hall Chadwick’s fees, particularly as I (and most others) had no formal role in Hall 
Chadwick’s appointment?

It is apparent that each Unitholder has a different view and opinion on our role as court appointed 
Receivers and Managers, and the appointment of Hall Chadwick to the Operating Entities.

To provide flexibility and optionality to the Court in making a decision on the application of the net 
settlement proceeds to Unitholders, we have sought Unitholders views in the certification form 
provided on 8 February 2022. Put simply, this issue will be a matter for the Court. 

5. Why, even in the event I did support Hall Chadwick’s appointment (as you already know from 
any earlier email, as many value the added independence more than they value a small 
increment in cost, particularly given the tone of recent correspondence), should I pay a 
disproportionate share of any process?

A number of Unitholders have advised us that they do not agree with your position. That is, in light of 
the Court orders already in place, they do not believe that the appointment of Hall Chadwick assists 
with independence, but rather adds further fees and expenses. 

Again, we repeat that all practitioners must act independently in respect to their appointments. 
Independence has not been an issue and nor should it be. Should you wish to understand our duties 
better, or otherwise have a specific concern regarding our independence then we invite you to raise 
this with us. 

The approval of the distribution of the net settlement proceeds to creditors and Unitholders will 
ultimately be at the discretion of the Court in due course.  

The Certification Form we provided to Unitholders on 8 February 2022, merely preserves the 
optionality for the Court to make any direction the Court thinks is fit and appropriate for this matter.  

6. You claim Hall Chadwick’s costs as an additional c$1.7m, yet you fail to offer a like-for-like 
comparison of what WXA’s costs would have been (or could be) in relation to OpCo’s had you 
been appointed to OpCo’s, so you appear to overstate the differential, which appears to be (at 
best) a logic shortfall – can you please provide an analysis that offers a true like-for-like 
comparison and that sets out a side-by-side comparison of WXA’s monthly costs with 
Hall Chadwick’s?

During the court proceedings on 22 December 2021, it was noted by the parties that the Companies 
were expected to have a net asset surplus (on a balance sheet basis) of ~$75M, and that it was 
anticipated (not least by Justice Black) that it would be in the interests of the Operating Entities for its
directors to do everything in their power to assist the court appointed Receivers and Managers to 
market and realise the Trust Assets and Hotel Assets together in order to maximise value for all 
creditors and Unitholders.  To this end, please let us know whether you require a copy of His Honour 
Justice Black’s judgment in the proceedings. 

As it transpired, on 23 December 2021, the directors of the Operating Entities transferred $3.3M from 
the Operating Entities’ bank accounts to the Hall Chadwick Trust Account and appointed 
Hall Chadwick as voluntary administrators.  
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If Hall Chadwick was not appointed, we estimate that our additional costs involved in reviewing and 
adjudicating the creditor claims of the Operating Entities, while the directors continued to manage the 
Operating Entities with the assistance of the Marlow Hotel Group, may have been up to an additional 
$100K to call for proofs of debt, adjudicate claims, and include additional information to be presented 
to the Court summarising creditor claims and shares held as part of the court application for directions
for the distribution of the net settlement proceeds. 

7. As you explain your logic above, could you please set out the corollary, with a view to 
independence, whereby those who supported WXD’s appointment would presumably (under 
your logic) pay a disproportionate share of WXD’s costs (the court appointment, in my view, is 
not a differentiator in your assertion in relation to OpCo’s, as it’s only the legality of the 
appointment that matters, not the means)?

Our court appointment as Receivers and Managers of the assets of the Trust was pursuant to an 
application made by us, in our capacity as voluntary administrators of the Trustee Companies. This 
application was necessary to enable us to deal with the assets and undertakings of the Trusts for the 
benefit of stakeholders.

Subject to the approval of the Court, our costs, expenses and remuneration in acting as Receivers 
and Managers / Administrators / Liquidators are to be paid from the assets and undertakings 
beneficially held by the Trusts, and only subject to Court orders.

8. To the extent that on reflection you recognise that the request for HC cost certification may 
have been an overreach, how do you propose addressing this?

As outlined in our 8 February 2022 Circular to Unitholders, we are merely preserving the optionality 
for the Court to make a decision on how the net settlement proceeds could be distributed.  

This merely preserves optionality for the court to consider alongside the payment or priorities under 
section 556 of the Act.  

Given the tone and focus of WXA’s recent correspondence on Hall Chadwick and OpCo 
position, I have been struck by the extent your correspondence omitted substantive focus on 
the root cause of why we’re at this point, that is, allegations and claims in relation to the 
actions of Damian Kelly and related entities (Kelly) in a range of roles, including as sole 
director of the Kelly Trustee Entities and Trusts (WXA’s focus) and the sole director of the 
OpCo’s (Hall Chadwick’s focus). To date, your reports seem to have given little regard to what 
really was the catalyst of WXA’s appointment or Receivers and Managers/Administrators –
investors had lost confidence in the investment under the control of Kelly, who was not giving 
us transparency and unable to explain substantial funds missing. When combined with 
concerns raised above, this provides context for my emerging concerns – which you can 
hopefully quickly resolve.

In response to the above statement we note the following.

The main purpose of our appointment as Receivers and Managers is to realise the assets of the 
Trusts for the benefit of all stakeholders, and not an investigative role.  

To that end, we are in the process of marketing the Hotel Assets for sale and realising Trust Assets,
and we will apply to the Court for directions to distribute the net settlement proceeds.  

As Liquidators of the Companies, we have prepared and issued our Statutory Report to creditors 
which indicates creditors are expected to receive a dividend of 100 cents in the dollar and there will 
be a significant return to Unitholders.  A copy of our Statutory Report is available on our website. In
our Statutory Report, we provide an update on our investigations and consider the commercial merits 
in undertaking further investigations for creditors and Unitholders.  
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9. Are you able to please provide copies of reports and correspondence provided to / from Kelly, 
Kelly Trustee Entities, associated parties and relevant advisors prior to your appointment, to 
ascertain the degree to which there are no potential perceived or actual conflicts (provides 
further support and comfort around your appointment disclosures and statements)?

As outlined above, we were appointed as Receivers and Managers by the court and we are currently 
in the process of marketing the Trust and Hotel Assets for sale.  Should you wish to apply to the Court 
to replace us, then Unitholders are welcome to make an application to the Court at any time.  

There has been no material change or update on our appointment since our Declaration of Relevant 
Relationships and Indemnities (DIRRI) dated 26 November 2021.  A copy of our DIRRI was lodged 
with ASIC on 26 November 2021 and provided in our court application to be the court appointed 
Receiver and Manager.  

We do not propose to provide a copy of any reports or correspondence issued prior to our 
appointment, as this is outlined in our DIRRI.  You are entitled to contact ASIC should you have 
concerns with our independence as Liquidator, or as the court appointed Receiver and Manager to 
the Trust Assets.

10. Kelly issued a “waterfall” analysis of a claim on any cash proceeds from any sale – can you 
explain what role (if any) WXA had in that advice, analysis or preparation, correspondence and 
any related engagement letters?

There has been no material change or update on our appointment since our DIRRI dated 
26 November 2021.  A copy of our DIRRI was lodged with ASIC on 26 November 2021 and provided 
in our Court application to be the court appointed Receiver and Manager.  

We confirm that we assisted Mr Kelly with the preparation of the waterfall / the estimated outcome 
statement prior to our appointment as Voluntary Administrators in November 2021. This assistance 
was disclosed in our DIRRI, as summarised below.

On 2 November 2021, following discussions with Ms Griffiths of Gilchrist Connell and Mr Kelly, we 
were asked to assist the Companies in preparing an estimated outcome statement for unitholders 
based on the financial information and legal agreements reviewed. We provided a capped fixed fee 
quote of $4,500 plus GST for each company for this engagement. This work in progress has been 
invoiced and is unpaid.  We acknowledge this amount does not exceed $5,000 per company in 
accordance with section 448C of the Corporations Act 2001. This engagement has concluded.

Tax Invoices of $3,607.50 plus GST, have been issued to each entity, and a proof of debt claim has 
been lodged against the Companies prior to the second meeting of creditors on 31 December 2021.  
The fees for this service remain outstanding and will, along with other creditor claims, be subject to 
court direction for payment from the net settlement proceeds.

Obviously, the estimated outcome statement at November 2021 will change following the appointment 
of Hall Chadwick as administrators of the Operating Entities on 23 December 2021, and will be 
subject to the market’s view on the sale price and the sale apportionment between the Trust Assets 
and the assets of the Operating Entities.

You are welcome to contact ASIC should you have concerns with our independence as Liquidator, or 
as the court appointed Receiver and Manager to the Trust Assets.
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11. I understand I have no claim as a trust Creditor, yet given your crossover to OpCo 
engagement, I think it’s reasonable in the circumstances to ask a related question – I
understand Kelly submitted a proof of debt >$4m to WXA in relation to the Trusts, yet I 
understood his entitlements, if any, lie within the OpCo’s – to what extent has WXA ruled on 
any Kelly claim, allowed Kelly votes or provided for Kelly dividends? If you were advising 
Kelly on these distributions and are now adjudicating them, you can understand potential 
concerns, which I trust you can quickly allay.

On 8 February 2022, as part of our appointment as court appointed Receivers and Managers and 
pursuant to the Court Orders, WXA formally called for creditors of the Trustee Entities to submit 
Formal Proof of Debt Claims.  WXA have not commenced the adjudication process of creditor claims 
at this stage, however, we have commenced gathering books and records for the adjudication 
process.  The adjudication of claims is expected to commence in the coming weeks.  Following 
completion of the adjudication process of creditor claims, and units held by Unitholders, and after
completion of the first tranche of the sale, we propose to make an application to the court in 
accordance with the Court Orders to obtain direction on the distribution of the net settlement 
proceeds.  

WXA understands, Hall Chadwick as the Administrator (and soon to be appointed Deed 
Administrator) will also shortly call for and request formal proofs of debts from all creditors, including 
Pub Invest and adjudicate on creditor claims.  

Further, in relation to the North Nowra Tavern, WXA understands Mr Senatore, as the court appointed 
Receiver and Manager of the NNT Trust, will on receipt of distributions from WXA, likely call for formal 
proof of debt claims, adjudicate on claims including the Pub Invest claim and apply to court for 
directions on the distribution of the net settlement proceeds.  

On 14 February 2022, the Pub Invest claims against the Trustee Entities were formally withdrawn.  
We confirm, Mr Kelly, nor any related parties of Mr Kelly, have any claims lodged against the Trustee 
Entities.  

12. I understand WXA’s proposed DOCA included arbitration to Kelly in relation to OpCo claims, 
even though WXA’s focus is on Trusts and Kelly Trustee Entities, not OpCo’s – can you please 
set out and explain the cost-benefit of arbitration versus proceeding to court judgment on 
OpCo claims (and why WXA should be involved in that process), when most of those costs 
have already been incurred?

As you are aware, at the second meeting of creditors of the Operating Entities on 9 February 2022, 
creditors resolved to accept the Directors’ DOCA.  These creditors included a number of related 
parties claims, whose claims were disputed by a number of Unitholders and WXA.

As you may also be aware prior to the second meeting, Pub Invest had submitted formal proofs of
debt claims for the Capital Gains Bonus in relation to the net capital gain of the business and 
premises for each of the Hotel Assets.  Pub Invest lodged claims against both the Companies (who 
own the premises) and the Operating Entities (who own the business).  

In consideration of:
The Pub Invest claims being lodged in both the Companies and the Operating Entities, and 
the possibility of the impact of the adjudication on one claim, impacting on the claim in the 
other company;
Concerns raised from Unitholders on the adjudication of the Pub Invest claim;
Concerns raised on the independence of Lynda Reid and Peter Hodges of Mills Oakley, who 
previously acted for the directors of the Operating Entities in pursuing Mr Kelly and Pub 
Invest, and are now acting for Hall Chadwick; and
The Court Orders, which contemplated that the directors of the Operating Entities would take 
all reasonable steps to assist the court appointed Receivers and Managers to market and sell 
the Trust Assets and Hotel Assets together, and sought to provide oversight and court 
directions on all distributions from the net settlement proceeds of the Trust Assets, including 
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all creditor claims;

the WXA Landlord DOCA sought to provide a cost-effective mechanism to adjudicate on the
Pub Invest claim, with the benefit of the Court oversight.  

The WXA Landlord DOCA, essentially allowed for the Pub Invest claim to be adjudicated as follows:
WXA (as the Court Appointed Receivers and Manager of the Companies) and Hall Chadwick
(as the WXA proposed Deed Administrators of the Operating Entities), to adjudicate on the 
Pub Invest claim;
If WXA and Hall Chadwick were unable to agree on the adjudication of the claim, a third-party 
expert would be appointed to adjudicate on the claim, up to a capped fee limit of $50,000; and
The third-party expert’s adjudication was to then form part of the court application to seek 
directions on the distribution of the net settlement proceeds, including any payments to 
Pub Invest.  

We are of the view that the proposed mechanism for adjudicating the Pub Invest claim, in both the 
Companies and the Operating Entities, as set out in Landlord DOCA adequately addressed the 
concerns raised by Unitholders and provided for the court to oversee the distribution of the net 
settlement proceeds.  

13. Do you intend (or how will you arrive at a decision) to pursue Kelly or related entities in 
relation to any alleged breaches of his duties as Trustee director or any other role?

You will appreciate that at this stage our efforts have been focused on maximising the sale of the 
assets of the Trusts for the benefit of stakeholders and in accordance with the Court Orders.

Our investigations (as Liquidators) into the affairs of the Trust Companies are however continuing. To 
assist our ongoing investigations, please outline any alleged breaches by Mr Kelly of his duties as 
Trustee of the Trust, or as Director of the Companies, and if possible please provide any supporting 
evidence for our consideration.  

We note that on 11 February 2022, in accordance with Section 530B of the Act, we wrote to 
Mr Leigh Paillas, as the former accountant of the Companies, requesting the books and records of the 
Companies in his possession and requesting, among other things, information to assist us to
understand any claims the Liquidators may have against Mr Kelly, and related parties. 

We confirm receipt of various information from Mr Paillas in relation to unit holdings and asset 
depreciation. To date, no additional information has been provided by Mr Paillas on these matters.  

Should you wish to fund the liquidators in undertaking further investigations, and provide additional 
information for our consideration, please provide us with a proposal by Wednesday, 2 March 2022.  

14. As part of Q13, can you please set out how you intend to seek input and adjudicate on any 
ultimate sale distributions to Kelly, while also representing the interests of all Trust Investors?

As court appointed Receivers and Managers, on 8 February 2022, we advertised and called for 
Formal Proof of Debts to be lodged by creditors of the Companies.  

We will adjudicate on creditor claims based on the supporting information provided by creditors as 
part of any proof of debt, the Companies’ books and records, and any additional information supplied 
by the Companies accountant or former accountant. The adjudication of creditor claims will be 
summarised and provided in our court application for directions on the distribution of the net 
settlement proceeds.  

Whilst we have written to the former accountant and are currently liaising with the Companies’ current 
accountant, should you have any additional information which may assist the adjudication of creditor 
claims or certification of units of Unitholders, we invite you to forward that information to Angus Malouf 
of WXA at amalouf@wexted.com by Wednesday, 2 March 2022.
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15. I understand there is a WXA suggestion that any potential event of insolvency for the Kelly 
Trustee Entities was in relation to the Oct 2022 Court order, yet can you explain how that 
would be the case, given the court order appeared to simply be a protective mechanism in 
response to existing concerns with Kelly’s conduct; so I understand the Court order was to 
ensure performance of all of Kelly’s duties as business as usual, but preventing anything out 
of the usual (my understanding is that it was not to freeze payments to the bank or other 
ordinary outgoings at all) – this does not appear to be reflected in your report?

It is our understanding that ThomasHopper and Partners Accountants provided solvency advice to 
Mr Kelly, prior to our appointment as voluntary administrators on 24 November 2021.

In relation to the proceedings commenced by Clear Run Investments Pty Ltd (Clear Run) and others 
against Mr Kelly, the Companies and others (Supreme Court of NSW Proceeding No.2021/289096), 
we understand that the freezing order made in those proceedings on 22 October 2021 had the impact 
of restricting the Trustee Entities being able to pay their debts, with some limited exceptions (e.g. 
interest payments), as and when they fell due.  The Trustee Entities were considered to be insolvent, 
on a cashflow basis.  

In the proceedings before Justice Black on 22 December 2021, there was no dispute from any party 
as to the solvency of the Trustee Entities on a balance sheet basis.  

16. For non-contentious distributions to Trust Investors (outside of Kelly), can you please confirm 
you will not unnecessarily withhold distributions in order to influence resolution of any 
potential Kelly claims?

As outlined in our previous correspondence and updates to Unitholders, we propose to make an 
application to court on or around the date of settlement of each of the Hotel Assets, for court 
directions to distribute the net settlement proceeds to creditors and Unitholders.  

We have called for Formal Proof of Debts from creditors and certification of units held by Unitholders, 
to commence the adjudication process so that, subject to court direction and obtaining tax clearance,
significant distributions can be made to creditors and Unitholders in a timely manner.  Where possible, 
we will propose to make significant distributions within three business days of the later of settlement
of each Hotel Asset, court directions being obtained, or tax clearance being obtained to pay a 
dividend.

It is our intention that significant distributions will be made to Unitholders in a timely manner. In the 
event creditor claims are still being adjudicated, adequate funds will be set aside to enable an 
equalising dividend to be paid to creditors in due course, where applicable. This will ensure that the 
net settlement distributions available to the Trustee Entities can be made to creditors and Unitholders 
in a timely manner.  

17. Can you please confirm that you have not contracted or committed to pay Kelly in relation to 
any past or future roles, prior to any eventual Court orders?

As registered liquidators, we confirm that we have not contracted or committed to pay Pub Invest, any 
Damian Kelly related entity, any creditor claim or any Unitholder, in relation to any past or future roles.  

In our capacity as registered liquidators, we provided a copy of our DIRRI to creditors, ASIC and the 
Court, following our appointment as voluntary administrators.  There has been no change to our 
DIRRI.  Further, as the court appointed Receivers and Managers, we have an obligation to adjudicate 
on creditor claims, and obtain court direction prior to the distribution of the net settlement proceeds.  
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We trust the above addresses your questions and concerns with our role as the court appointed 
Receiver and Manager of the Trust Assets. We are available for a call, video conference or in person 
meeting to discuss the administration in further detail. We are willing to provide a copy of this 
correspondence to the Court (in our next court application), to ASIC, to ARITA, to creditors and / or to
all Unitholders. 

Yours faithfully
Peak Invest Pty Ltd ACN 601 201 183 ATF Peak Unit Trust
Five Islands Invest Pty Ltd ACN 611 874 410 ATF Five Islands Investment Unit Trust
Surry Hills Pub Invest ACN 616 890 432 ATF Surry Hills Pub Unit Trust
Four By Four Investments Pty Ltd ACN 641 104 761 ATF Four By Four Investments Trust

Andrew McCabe
Receiver and Manager of Trust Assets
Liquidator

Andrew McCabe
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James Le Messurier

From: John Peacocke <jpeacocke@peacocke.com.au>
Sent: Thursday, 7 April 2022 2:09 PM
To: Andrew McCabe
Cc: Joe Hayes; Angus Malouf
Subject: RE: Peak Invest Pty Ltd / Five Islands Invest Pty Ltd / Surry Hills Pub Invest Pty Ltd / 

Four By Four Pty Ltd (All In Liquidation) (the Companies)
Attachments: 220208 WXA Unitholder Certification - Jemicia.pdf; PEA11-220221-Letter to John 

Peacocke-WXA.pdf; PEA11-220306-Circular to Unitholders-Peak Invest-WXA.pdf; 
RE: Rose & Crown Hotel Update - exchange of contracts $42M (settlement 18 April 
2022)

Hi Andrew 
As indicated, I appreciate your effort and responses to date, yet thought it important that I follow up as some of my 
earlier questions that still remain unresolved in my mind – apologies in advance for the detail in my quest for 
understanding. 
 
I refer to the following linked correspondence  (attached or below for convenience): 

1. Your letter of 8th Feb, amongst other things seeking certification that supporters of OpCo administration 
pay a disproportionate share of Hall Chadwick (HC) administrators costs –I can confirm that my entity, 
Jemcia Pty Ltd ATF The Mullet Trust invested A$50K in the Rose & Crown, which I understand is 
represented by 5 units in the trust and 5 shares in the relevant OpCo (as you indicated in this note); you’ll 
note that I’ve declined to accept the suggestion that some investors should disproportionately pay for HC 
costs; 

2. My email questions of 11th Feb (email below), seeking clarification on 14 questions relating to (1) above; 
3. Your letter of 21st Feb 22, seeking to address my 14 questions of 11th Feb (2) above; 
4. Your letter of 6th Mar 22, updating on the sale of the first two pubs; 
5. My email questions of 8th Mar 22, seeking clarification of a further 10 questions in relation to the sale 

notification (4) above; along with  
6. Your response of 25th Mar 22, stating you would address my questions in (5) as part of your Court 

Application following settlement after around 16 Apr 22, despite my request for earlier information so that 
we may respond prior to Court.  Can I please ask that you address these questions ASAP as a matter of 
transparency, prior to your Court Application? 

 
For this note, I wish to focus on (1), (2) and (3) above, specifically (3), your letter of response to my 14 questions.  I 
will adopt the Q&A numbering format.  
 
I reiterate that I appreciate all open and transparent communications you can provide. I feel these are reasonable 
questions, so I would greatly appreciate a layperson’s response to the above, along with a response to my email 
of 8th Mar 22, before you make any application to the Court. 
 
In response to your letter of 21st Feb (3 above), I raise the following queries: 
 
WXA noted on P1 of your Letter: “We take issue with Your Email suggesting that this reply, or any other 
communication, would be influenced by Mr Kelly, his legal team or any other unitholders. Our actions and 
correspondence are our opinions, based on the books and records of the Companies. To suggest otherwise is wholly 
inappropriate and without any basis or merit.” 
 
JP Additional Question: I make and have made no assertions suggesting any specific action or omission by you; 
rather I was at pains to note my perceptions and emerging concerns, with related questions of clarification, so that 
I could gain comfort following your Certification letter of 8th Feb 2022 which was of personal concern to me.  As 
noted, below I’m still not sure I fully understand your position that your Certification was a reasonable request, nor 
as a professional insolvency practitioner do I understand why you would “… take issue …” with my queries, as your 
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Certification request appeared to “open the door” to me asking questions of clarification.  I also note that you have 
repeatedly said that you were open to questions from investors – please confirm if my understanding is incorrect 
on any queries below? 
 
In relation to my original 14 questions: 
 

1. Working with (not against) Hall Chadwick 
 

a. Thanks for confirming there is no formal agreement in place between WXA and HC.  Is it reasonable 
for investors to expect that appointed insolvency professionals would work together to avoid cost 
duplication, avoid a bank appointed receiver and to act together in the interests of the creditors, 
unit holders and respective entities, not any subset of investors?   

 
b. Please explain why it is not reasonable that any investors may conduct their own inquires regarding 

HC’s and WXA’s costs and appointment (at their own expense), as opposed to costs being borne by 
all of investors for you to oppose HC?   

 
c. I still do not understand and ask that you please explain, why it is WXA’s role to consider “the 

appointment of Hall Chadwick was for an improper purpose”?  I understand that following your 
appointments the bank issued a default notice on the OpCo’s for debt of c$38m; the OpCo’s could 
not pay that debt; and directors made a decision they were (or likely to be) insolvent.   I understand 
that some investors (who also complained of HC’s appointment), had warned OpCo directors by 
email against insolvent trading.  Can you please explain why WXA appears to believe the 
appointment of HC was for an improper purpose?  

 
d. Please explain why WXA appears to lay blame upon HC and OpCo directors for insolvency costs, 

when their actions (according to third party reports) appear to have been triggered by events set in 
motion by Mr Kelly, in which case, what actions you are taking (if any) to investigate Mr Kelly? 

 
e. You have stated that each unit holder has a different view and opinion, which I accept, yet can you 

explain how that is relevant to my question? 
 
 

2. Role of WXA in the Operational Entities 
 

a. I agree, WXA has been appointed Receivers and Managers of the land holding trusts, the landlords 
of the OpCo’s.  Please explain why is it in the interest of the landlords to object to HC’s 
appointment and recommendations, provided the landlord creditor is paid 100 cents in the dollar? 

 
b. I asked what role WXA have in relation to OpCo’s and why you have engaged in the affairs of 

OpCo’s, presumably at investors’ expense (e.g. attending OpCo creditors meeting, objecting to 
proofs and proposing an alternate DOCA). You have indicated that “the Unit Holders in the Trust do 
not perfectly mirror the shareholdings of the Operational Entities.”   

i. Please explain how your answer addresses or is relevant to my question?   
ii. I am not in a position to understand why your records do not apparently reconcile, yet 

would ask if you’ve sought clarity from Mr Kelly on maintenance of company records? 
iii. Can you please urgently tell investors what units or shareholdings do not reconcile in 

order for us to resolve ASAP prior to any Court Orders, so that no one is inadvertently 
disadvantaged in your recommendations?  This is a key reason why I ask that you address 
my other queries as soon as possible. 

 
 

3. Shared investor bases 
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a. You again mention “[investors] … do not perfectly mirror…”.  As stated above, I don’t understand 
how this is relevant to any role crossover, but again, can you please urgently tell us what units or 
shareholdings do not reconcile or “mirror” in order for us to comment prior to any Court Orders?  

 
b. Other than future potential distributions, you indicated the other key crossover between your role 

as landlord and the OpCo’s, is CBA’s secured debt, yet I understand the bank abstained from voting 
on any DOCA.  Please explain how your position at the OpCo Creditor’s meeting was within your 
role as Receiver and Manager of the land holding trusts?   

 
c. Are there ways that you may please help me get comfortable that investors are not bearing the 

cost of your OpCo representations against HC, that could appear to advocate the position of a 
subset of investors, as it is still unclear in my mind how that work is advantageous to the trusts as 
landlords?   

 
d. Are you please able to set out your costs and basis for your work on the OpCo’s, as well as your 

lawyers’ if they assisted or attended, and if so, why they did (e.g. for preparing your competing 
DOCA, attending meetings, and objecting to various OpCo proofs of debt)? 

 
 

4. Burden of Hall Chadwick’s Fees 
 

a. Unfortunately I do not understand your answer to my question: You suggested that the burden of 
HC’s costs be paid by any unit holders who have indicated general support for the appointment of 
HC, “to preserve optionality to the Court..” and “put simply, this will be a matter for the 
Court…”.  Please explain what this optionality means, again why you acted in relation to OpCo’s and 
why that is relevant for the Court in connection with your appointment to the landlord trusts? 

 
 

5. Disproportionate burden of Hall Chadwick’s costs 
 

a. You state that “… all practitioners must act independently in respect of their appointments …”. I 
agree, which highlights again why I don’t understand WXA’s involvement in OpCo’s and your 
responses to this question? 

 
b. Please explain how the fact that “a number of Unitholders have advised us that they do not agree 

with your position” is: 
i. Relevant to your proposal that some investors should potentially bear a disproportionate 

share of HC’s costs? 
ii. Why it could appear that WXA risks being perceived to be pursuing the agenda of that sub-

group of investors with a different view and how that falls within the scope of your role 
with landlord Trusts, rather than that sub-group potentially pursuing any agenda 
themselves at their own cost? 

 
c. How does WXA’s or HC’s appointment, have anything to do with our actions as investors, 

therefore, any proposed disproportionate liability that you suggested? 
 

d. Are you intending to recommend to the Court that some subset of investors be apportioned 
differential responsibility for the fees of insolvency practitioners?   

i. If so, please explain how this would be an impartial recommendation, especially when you 
do not take such an approach with respect to WXA’s own appointment as Receivers and 
Managers following voluntary administration by Mr Kelly? 

ii. Can you please explain how any investor’s personal views of HC’s or WXA’s appointment 
should affect any outcome for any one particular investor (other than perhaps for Mr 
Kelly)?  
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e. What would be your view on suggesting Mr Kelly pay for WXA and HC out of his units (but only 
those validly issued), given he was responsible for WXA’s appointment, which in turn required your 
application to the Court and (as I understand it – see below) eventually triggered the OpCo’s 
potential bank default? 

 
f. You state: “The Certification Form we provided to Unitholders on 8 February 2022, merely preserves 

the optionality for the Court to make any direction the Court thinks is fit and appropriate for this 
matter”. Can you please explain how this attempted (and personally concerning) Certification adds 
any optionality to the Court that the Court does not already have without that Certification?   

 
g. I was personally concerned by the implication that you sought disproportionate liability from me as 

an investor – can you please reattempt to explain your answer to this question in a way that I may 
understand it? 

 
h. If you are going to make that “optionality” a recommendation to the Court, may I request investors 

are notified prior to your recommendation, to consider if we can make representations to the 
Court? 

 
 

6. Hall Chadwick Comparative Costs 
 

a. Thanks for clarifying your estimate of c$100K of costs.. 
 

b. You referred to the Court decision:  ”… it was anticipated (not least by Justice Black) that it would 
be in the interests of the Operating Entities for its directors to do everything in their power to assist 
the court appointed Receivers and Managers”.  I did not read that statement; yet at Para 10 the 
Court observed that: “… the Administrators and the controllers of the operating companies could 
cooperate to achieve that result”  and they would not act “irrationally so as to fail to cooperate in a 
sale of both land and hotel businesses conducted in a way that would maximise its proceeds.”  Can 
you please clarify what you meant? 

 
c. To my knowledge, directors and HC have cooperated with WXA to achieve a very good result on 

the sales of the first two pubs – thank you.   
i. I did not see a reference in the Judgment to the directors being required to expose 

themselves to personal liability and responsibility following receipt of a c$38m bank default 
notice?  

ii. Are you suggesting that directors should have taken on that liability in order to avoid the 
costs of HC, when the default and potential insolvency appears to have been originally 
triggered by Mr Kelly making the initial WXA appointments (as I understand it – please 
clarify your views)?    

 
d. Are you please able to clarify why you objected to HC’s appointment at the OpCo Creditors 

meeting? 
 
 

7. WXD supporters liability for WXD costs 
 

a. Unfortunately I’m still unclear if you’ve answered my question: on one hand you potentially seek 
disproportionate liability on some investors for HC costs, yet on the other hand, not seek 
disproportionate liability for WXA supporters for WXA costs, other than via “… subject to Court 
orders”, which as I understand it, simply extended your appointment over the trust assets and not 
to act in relation to OpCo’s? 

 
 

8. Your circular requesting certification for HC’s costs 
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a. I asked whether perhaps you would consider your request for certification of responsibility for HC’s 
costs may have been an overreach?  You indicated again that you were “… preserving optionality 
for the Court to make a decision on how the net settlement proceeds are to be distributed”.  Please 
explain how your position as Court appointed Receiver to the Trusts relates to HC’s costs as 
Administrators of the OpCo’s, and how that would be relevant to the Court in connection with the 
scope of your appointment? 

 
b. On what basis does your Circular “preserve optionality” that: 

i. The Court does not already have? 
ii. When the appointment of insolvency practitioners was not of our doing as investors? 

 
 

9. Correspondence with Mr Kelly and related entities 
 

a. Thanks for confirming your DIRI and our rights – yet in your DIRI I did not see any correspondence 
as you stated: “… is outlined in our DIRRI”?  I take it that you are not planning to share anything 
further? 

 
b. If there is no risk of concern from your perspective, can you please set out why are you not 

providing this information in the interests of transparency? 
 

c. Personally, I wish (as I assume most investors do) to avoid escalating further costs by bringing any 
concerns to Court, ASIC or ARITA; rather I’d prefer we work together to avoid those unnecessary 
steps where possible, therefore, could you please provide this information in good faith? 

 
 

10. Mr Kelly waterfall analysis 
 

a. Thanks for confirming you prepared the waterfall analysis for Mr Kelly whereby he potentially 
received multiple millions of dollars – which I understand in part led to these disagreements and 
eventual insolvency events in the first place.  I reiterate that I have no interest opposing WXA’s 
appointment, rather, merely ensure transparency and comfort in my mind.  In that Waterfall, Mr 
Kelly did not raise any concerns as to solvency or your intended appointment, while estimating full 
payment of Mr Kelly’s bonus fees.  Could you please explain why investors should not at least raise 
these types of questions to allow you to respond to fully, that WXA may have formed a view on this 
contentious matter before your appointment, which I understand is also the subject of Supreme 
Court Proceedings? 

 
b. Your DIRRI confirmed that you wrote off WIP in consideration of your appointment.  How much 

was the WIP that you wrote off and may we please have a copy of your WIP ledger pre-write off 
(speaks to extent of pre-engagement)? 

 
 

11. Mr Kelly proof of debt (POD) 
 

a. Thank you for confirming Mr Kelly’s POD has been withdrawn – will you please let us know if Mr 
Kelly (or related entity) lodges an amended POD to the trusts? 

 
 

12. Landlord DOCA 
 

a. The Landlord DOCA proposed an arbitration process for Mr Kelly’s claims between WXA and 
HC.  My understanding is that HC may be electing to continue Court proceedings and you appear to 
have already formed a preliminary view of outcomes (as reflected in the Waterfall that you 
prepared on instruction from Mr Kelly, albeit presumably subject to final settlement figures).  Can 
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you please explain why you considered that the Court is not better placed to determine those 
potentially contentious issues?   

 
b. Mr Kelly withdrew his POD where the Trusts that you represent were not party to those 

Agreements (coincidentally, not long after I raised questions on their validity with you).  Why did 
you not reject the proof of debts or raise that broader dispute in the first instance? 

 
c. Why did you propose the Landlord DOCA and a joint review of Mr Kelly’s bonus’ when the trusts 

were not involved in those arrangements?   
 

d. You indicated concerns about OpCo directors and Mills Oakley actions, which I find interesting.   
i. Can you explain what steps they have taken that in your opinion are not proper?  

ii. This is particularly interesting when there appears (based on third party reports, including 
Liquor & Gaming and audit reports) to have been allegations of mismanagement by Mr 
Kelly, where he apparently indicated cash was either provided to problem gamblers (so as 
to potentially encourage illegal gaming activity?) or otherwise taken by him as ‘his 
earnings’ (potentially in addition to disclosed earnings, all to be confirmed)? Either of these 
outcomes could possibly be a more significant issue for you to investigate than any actions 
by OpCo directors or Mills Oakley – can you please offer your views?  

 
e. Are you of the view that Mr Kelly’s conduct and the funds missing should not be subject to Court 

review?  If instead, your view is a commercial recommendation for investors’ benefit, please set 
out the analysis you have undertaken to form that view, given I understand significant costs have 
already been incurred and incremental costs may be relatively smaller? 

 
 

13. Investigations into Mr Kelly as Trustee director 
 

a. Yes, thanks for your focus on the sale – this is important for everyone in the circumstances, I feel. 
 

b. Would you suggest that an investor group could fund you to investigate a proper review as to Mr 
Kelly’s conduct in connection with the trusts? 

 
c. I ask these questions of clarification as I am in no better position to understand or assert any 

alleged breaches than what other third party professionals have already documented (e.g. audit, 
Liquor and Gaming).  The Court observed many investors have been aggrieved with Mr Kelly’s 
conduct yet was comforted by the fact WXA are independent insolvency practitioners and there is 
no suggestion that any step will be taken to return the companies to Mr Kelly’s control, or put 
them under his influence. Thus I have full confidence of the high standard of independence 
expected by the Court and investors in relation to above – thank you. 

 
 

14. WXA seeking input on ultimate sale distributions to Mr Kelly 
 

a. Can you please confirm that you will seek investor input on your proposed distributions to Mr Kelly 
(and others) in a reasonable time prior to your Court application so that investors may have a 
chance to comment? 

 
 

15. WXA’s report on events that led to insolvency 
 

a. I asked why you reported that it was solely a “Freezing Order”, that led to the likely insolvency in 
the trusts, based on an inability for the trusts to meet expenses on “a cash flow basis”.  Please 
explain specifically, what expenses the trusts were (or likely were) unable to be met, based on the 
actual terms of the injunction, which I understand specifically carved out provision for the ordinary 
trust expenses to be paid (e.g. mortgage and statutory outgoings)?  Can you please advise which 

192



7

debts you say were not able to be paid (or unlikely to be paid) when they fell due by reason of the 
injunction?  

 
b. Can you please provide a copy of the ThomasHopper report that you refer to?   

 
c. Can you please provide bank statements for the trusts from 30 June 21 to your appointment on 

23rd November (relevant to above)?  
 

d. In the Court’s judgment, it appears that on the issue of insolvency, you directed the Court’s 
attention to a number of other matters including rent owing, rent relief sought, unit holder discord 
and the CBA debt.  Why is it that your statutory report appears to focus’ only on the “Freezing 
Order” and not these other issues; or is that just a preliminary report?   

 
e. My understanding (please correct me if I’m wrong) is that prior to your appointment and any 

Freezing Orders, an audit report by Pitcher Partners raised questions over management of 
investments; Mr Kelly was asked to step aside; majority of investors voted on his removal; Mr Kelly 
refused to step aside and instead appointed WXA; WXA’s appointment triggered potential 
insolvency events for OpCo’s; so OpCo directors appointed HC as well.  Why does your focus 
appear to be on the Freezing Orders (or please clarify if I have misunderstood), rather than the 
events that led to those orders having to be made? 

 
 

16. Payment of distributions 
 

a. Thank you for confirming distributions to investors in a timely manner – please confirm that 
investors will have an opportunity to comment on proposals prior to finalisation? 

 
 

17. Kelly contracts and investigations 
 

a. Thank you for confirming no arrangements, informal or formal, exist with Mr Kelly or related 
entities. 

 
b. You stated that the main purpose of your appointment is to realise the assets of the Trusts for our 

benefit and it is not an investigative role. On the one hand you appear to have incurred costs to 
focus on the affairs of OpCo’s (e.g. Landlord DOCA, attending creditor’s meetings, writing to 
investors to raise objections to HC), yet on the other hand (to my admittedly limited knowledge) 
appear to have not yet reviewed and investigated the full affairs of the Trustee Companies on a 
commercial basis – can you please confirm your plans in this respect? 

 
c. Given there are Supreme Court proceedings on foot against Mr Kelly, apparent admissions to 

Liquor and Gaming and money allegedly missing from OpCo’s (all to be confirmed, as I 
understand?), will you please review trust bank statements to ensure there are no funds missing 
and/or used improperly outside the role of trustee? 

 
d. Do you plan to investigate the affairs of the relevant entities; or if not, will you please release the 

bank statements so that we can conduct our own review, at our own expense? 
 
 
Again, apologies for the detailed questions yet I think these are all reasonable in circumstances that I simply do not 
fully understand – apologies if I am being slow on the uptake or have misinterpreted your comments / actions.  I 
reiterate that I make no assertions – I am simply trying to understand potential emerging concerns and trying to 
avoid adverse perceptions in my mind.  I would greatly appreciate a layperson’s response to the above, along 
with a response to my email of 8th Mar 22, before you make any application to the Court. 
 
Many thanks and best regards 
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John 
 

John Peacocke 
Managing Director 
Bedrock Capital, Australian Financial Services Licence No 431344 
Sydney, Australia, Mobile  +61 417 916 711 Email  jpeacocke@peacocke.com.au  

 
From: Andrew McCabe <amccabe@wexted.com>  
Sent: Monday, 21 February 2022 3:27 pm 
To: John Peacocke <jpeacocke@peacocke.com.au> 
Cc: Joe Hayes <jhayes@wexted.com>; Angus Malouf <amalouf@wexted.com> 
Subject: RE: Peak Invest Pty Ltd / Five Islands Invest Pty Ltd / Surry Hills Pub Invest Pty Ltd / Four By Four Pty Ltd (All 
In Liquidation) (the Companies) 
 
Dear John, 
 
Please find a letter attached addressing the questions you have raised.   
 
Kind regards - Andrew 
 
Andrew McCabe 
Partner 

 

  

 

Level 12, 28 O'Connell Street Sydney NSW 2000 
P: 02 9210 1707 | M: 0418 528 616 
amccabe@wexted.com | www.wexted.com 

  

This email (including any attachments) is confidential and may be privileged. It may be read, copied and 
used only by the intended recipient. If you have received it in error, please delete it and contact the sender 
immediately by return email. Liability limited by a scheme approved under Professional Standards 
Legislation. 

 
 
From: John Peacocke <jpeacocke@peacocke.com.au>  
Sent: Friday, 11 February 2022 1:39 PM 
To: Andrew McCabe <amccabe@wexted.com> 
Cc: Kevin Chen <kchen@wexted.com>; Angus Malouf <amalouf@wexted.com> 
Subject: RE: Peak Invest Pty Ltd / Five Islands Invest Pty Ltd / Surry Hills Pub Invest Pty Ltd / Four By Four Pty Ltd (All 
In Liquidation) (the Companies) 
 
Hi Andrew 
Thanks for the quick response. 
I’m heavily committed currently, so if possible your end, I’d prefer to read any response (including requested docs), 
as soon as doable.  To the extent required, we could perhaps then have a follow-up call on issues I still don’t 
understand? 
I’m sure you’re working well on the marketing – at this stage my emerging concerns relate more to the governance 
processes and correspondence discussed below. 
Thanks 
John 
 

John Peacocke 
Managing Director 
Bedrock Capital, Australian Financial Services Licence No 431344 
Sydney, Australia, Mobile  +61 417 916 711 Email  jpeacocke@peacocke.com.au  
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From: Andrew McCabe <amccabe@wexted.com>  
Sent: Friday, 11 February 2022 12:52 pm 
To: John Peacocke <jpeacocke@peacocke.com.au> 
Cc: Kevin Chen <kchen@wexted.com>; Angus Malouf <amalouf@wexted.com> 
Subject: RE: Peak Invest Pty Ltd / Five Islands Invest Pty Ltd / Surry Hills Pub Invest Pty Ltd / Four By Four Pty Ltd (All 
In Liquidation) (the Companies) 
 
Hi John 
 
Thank you for the questions, we will consider and respond. 
 
If easier, let us know if you are available later this afternoon or Monday to discuss these questions, and the 
marketing of the specific Hotel Assets you may have an interest in.  We are available by phone, zoom or to meet in 
person at our office.   
 
Kind regards - Andrew 
 
Andrew McCabe 
Partner 

 

  

 

Level 12, 28 O'Connell Street Sydney NSW 2000 
P: 02 9210 1707 | M: 0418 528 616 
amccabe@wexted.com | www.wexted.com 

  

This email (including any attachments) is confidential and may be privileged. It may be read, copied and 
used only by the intended recipient. If you have received it in error, please delete it and contact the sender 
immediately by return email. Liability limited by a scheme approved under Professional Standards 
Legislation. 

 
 
From: John Peacocke <jpeacocke@peacocke.com.au>  
Sent: Friday, 11 February 2022 12:48 PM 
To: Andrew McCabe <amccabe@wexted.com> 
Cc: Kevin Chen <kchen@wexted.com>; Angus Malouf <amalouf@wexted.com> 
Subject: RE: Peak Invest Pty Ltd / Five Islands Invest Pty Ltd / Surry Hills Pub Invest Pty Ltd / Four By Four Pty Ltd (All 
In Liquidation) (the Companies) 
 
Dear Andrew (et al) 
As a courtesy I’m sending this to you without sharing with the broader group at this stage.  I’d greatly appreciate 
your frank and direct response (in lay-person’s terms please), to a range of questions that are emerging in my mind, 
with similar concerns raised to me by other investors in the pubs. 
 
As previously stated, I respect Wexted’s (WXA’s) appointment as professional insolvency practitioners, as 
liquidators for the Kelly Trustee Entities (with I understand, your fiduciary obligations to the creditors) and as 
receivers and managers for the Trusts (with I understand, your fiduciary obligations to the Trust Investors). 
 
I note your appointment documentation and requirements to ensure independence and any real or perceived 
conflicts.  To date I’ve been happy to give WXA the benefit of any doubt, yet WXA’s recent correspondence 
(particularly below of 8th Feb 2022) has started to raise potential concerns in my mind. 
 
Therefore, I’m hoping you may help me understand your past, current and planned position to alleviate me of any 
emerging (hopefully unfounded) concerns in relation to potential real or perceived conflicts or lack of 
independence? 
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1. Your correspondence of 8th Feb 2022 read (to me) heavily focused on Hall Chadwick’s (HC) role as 
administrator of the Operating Companies (OpCo) and went on to  request a certification from OpCo 
investors in relations to holdings, but most concerningly, to sign an acknowledgment that I would be 
prepared to individually pay for HC’s fees should I support HC’s appointment, which I personally found 
confronting, to the extent I started questioning its logic.   

a. Q1: I understood there is an agreement between WXA and HC over conduct moving forward, so 
why has WXA spent so much time focused on HC’s removal? 

b. Q2: What role does WXA have in relation to (and communicating with) OpCo investors, when your 
role is firmly in relation to Trusts and Trustees? 

c. Q3: To the extent that your answers above claim WXA’s involvement is in relation to a shared 
investor base, then what role cross-overs and potential conflicts should we need to be aware of? 

d. Q4: Why would you assert (then ask me to certify) that I may have to pay a disproportionate share 
of HC’s fees, particularly as I (and most others) had no formal role in HC’s appointment? 

e. Q5: Why, even in the event I did support HC’s appointment (as you already know from any earlier 
email, as many value the added independence more than they value a small increment in cost, 
particularly given the tone of recent correspondence), should I pay a disproportionate share of any 
process? 

f. Q6: You claim HC’s costs as an additional c$1.7m, yet you fail to offer a like-for-like comparison of 
what WXA’s costs would have been (or could be) in relation to OpCo’s had you been appointed to 
OpCo’s, so you appear to overstate the differential, which appears to be (at best) a logic shortfall – 
can you please provide an analysis that offers a true like-for-like comparison and that sets out a 
side-by-side comparison of WXA’s monthly costs with HC’s? 

g. Q7: As you explain your logic above, could you please set out the corollary, with a view to 
independence, whereby those who supported WXD’s appointment would presumably (under your 
logic) pay a disproportionate share of WXD’s costs (the court appointment, in my view, is not a 
differentiator in your assertion in relation to OpCo’s, as it’s only the legality of the appointment 
that matters, not the means)? 

h. Q8: To the extent that on reflection you recognise that the request for HC cost certification may 
have been an overreach, how do you propose addressing this? 

 
2. Given the tone and focus of WXA’s recent correspondence on HC and OpCo position, I have been struck by 

the extent your correspondence omitted substantive focus on the root cause of why we’re at this point, 
that is, allegations and claims in relation to the actions of Damian Kelly and related entities (Kelly) in a 
range of roles, including as sole director of the Kelly Trustee Entities and Trusts (WXA’s focus) and the sole 
director of the OpCo’s (HC’s focus).  To date, your reports seem to have given little regard to what really 
was the catalyst of WXA’s appointment or Receivers and Managers/Administrators – investors had lost 
confidence in the investment under the control of Kelly, who was not giving us transparency and unable to 
explain substantial funds missing.  When combined with concerns raised above, this provides context for 
my emerging concerns – which you can hopefully quickly resolve. 

a. Q9: Are you able to please provide copies of reports and correspondence provided to / from Kelly, 
Kelly Trustee Entities, associated parties and relevant advisors prior to your appointment, to 
ascertain the degree to which there are no potential perceived or actual conflicts (provides further 
support and comfort around your appointment disclosures and statements)? 

b. Q10: Kelly issued a “waterfall” analysis of a claim on any cash proceeds from any sale – can you 
explain what role (if any) WXA had in that advice, analysis or preparation, correspondence and any 
related engagement letters? 

c. Q11: I understand I have no claim as a trust Creditor, yet given your crossover to OpCo 
engagement, I think its reasonable in the circumstances to ask a related question – I understand 
Kelly submitted a proof of debt >$4m to WXA in relation to the Trusts, yet I understood his 
entitlements, if any, lie within the OpCo’s – to what extent has WXA ruled on any Kelly claim, 
allowed Kelly votes or provided for Kelly dividends?  If you were advising Kelly on these 
distributions and are now adjudicating them, you can understand potential concerns, which I trust 
you can quickly allay. 

d. Q12: I understand WXA’s proposed DOCA included arbitration to Kelly in relation to OpCo claims, 
even though WXA’s focus is on Trusts and Kelly Trustee Entities, not OpCo’s – can you please set 
out and explain the cost-benefit of arbitration versus proceeding to court judgment on OpCo claims 
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(and why WXA should be involved in that process), when most of those costs have already been 
incurred? 

e. Q13: Do you intend (or how will you arrive at a decision) to pursue Kelly or related entities in 
relation to any alleged breaches of his duties as Trustee director or any other role? 

f. Q14: As part of Q13, can you please set out how you intend to seek input and adjudicate on any 
ultimate sale distributions to Kelly, while also representing the interests of all Trust Investors? 

g. Q15: I understand there is a WXA suggestion that any potential event of insolvency for the Kelly 
Trustee Entities was in relation to the Oct 2022 Court order, yet can you explain how that would be 
the case, given the court order appeared to simply be a protective mechanism in response to 
existing concerns with Kelly’s conduct; so I understand the Court order was to ensure performance 
of all of Kelly’s duties as business as usual, but preventing anything out of the usual (my 
understanding is that it was not to freeze payments to the bank or other ordinary outgoings at all) 
– this does not appear to be reflected in your report? 

h. Q16: For non-contentious distributions to Trust Investors (outside of Kelly), can you please confirm 
you will not unnecessarily withhold distributions in order to influence resolution of any potential 
Kelly claims? 

i. Q17: Can you please confirm that you have not contracted or committed to pay Kelly in relation to 
any past or future roles, prior to any eventual Court orders? 

 
I apologise for the number of questions yet hopefully I’ve adequately explained the source of my emerging 
concerns.  I trust your response will be independent and provided without input from Kelly, his legal team or any 
other unitholders, but if that is not the case, please let me know. 
 
I wish to emphasise that I respect your role as professional insolvency practitioners – this note and supporting 
questions seek to highlight with you and give you the opportunity to constructively resolve any emerging concerns 
that I may have, now or in the future, as a result of recent correspondence.  My sincere hope is that a simple 
straightforward lay person’s response to the above will help allay any concerns I have that may be (I don’t think 
unreasonably) starting to surface. 
 
Yours in trust, 
John 
 

John Peacocke 
Managing Director 
Bedrock Capital, Australian Financial Services Licence No 431344 
Sydney, Australia, Mobile  +61 417 916 711 Email  jpeacocke@peacocke.com.au  

 
From: Angus Malouf <amalouf@wexted.com>  
Sent: Tuesday, 8 February 2022 6:15 pm 
To: John Peacocke <jpeacocke@peacocke.com.au> 
Cc: Kevin Chen <kchen@wexted.com> 
Subject: Peak Invest Pty Ltd / Five Islands Invest Pty Ltd / Surry Hills Pub Invest Pty Ltd / Four By Four Pty Ltd (All In 
Liquidation) (the Companies) 
 
Dear John, 
 
See the attached Circular to Unitholders for your information. 
 
Please return Appendix A (Unitholder Certification) by 25 February 2022. 
 

Kind Regards, Angus   

Angus Malouf 
Senior Analyst   
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Level 12, 28 O'Connell Street Sydney NSW 2000 
P: 02 9210 1708 | amalouf@wexted.com | www.wexted.com   

This email (including any attachments) is confidential and may be privileged. It may be read, copied and 
used only by the intended recipient. If you have received it in error, please delete it and contact the sender 
immediately by return email. Liability limited by a scheme approved under Professional Standards 
Legislation. 
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James Le Messurier

From: Andrew McCabe
Sent: Thursday, 7 April 2022 2:37 PM
To: John Peacocke
Cc: Joe Hayes; Angus Malouf
Subject: RE: Peak Invest Pty Ltd / Five Islands Invest Pty Ltd / Surry Hills Pub Invest Pty Ltd / 

Four By Four Pty Ltd (All In Liquidation) (the Companies)

Thanks John. 
 
As you are aware, we are currently working on: 
 

(a) Divesting the Hotel Assets (Tranche Two Hotel Assets) in accordance with the Court Orders; and 
 

(b) Our application to court for directions on the nett settlement proceeds of the Tranche One Hotel Assets.     
 
As previously advised, our court application will likely address the various and numerous questions you have 
raised.  In the interim, you are welcome to apply to the court to seek further directions at any time.   
 
Kind regards - Andrew 
 
Andrew McCabe 
Partner 

 

  

 

Level 12, 28 O'Connell Street Sydney NSW 2000 
P: 02 9210 1707 | M: 0418 528 616 
amccabe@wexted.com | www.wexted.com 

  

This email (including any attachments) is confidential and may be privileged. It may be read, copied and used 
only by the intended recipient. If you have received it in error, please delete it and contact the sender 
immediately by return email. Liability limited by a scheme approved under Professional Standards 
Legislation. 

 
 
From: John Peacocke <jpeacocke@peacocke.com.au>  
Sent: Thursday, 7 April 2022 2:09 PM 
To: Andrew McCabe <amccabe@wexted.com> 
Cc: Joe Hayes <jhayes@wexted.com>; Angus Malouf <amalouf@wexted.com> 
Subject: RE: Peak Invest Pty Ltd / Five Islands Invest Pty Ltd / Surry Hills Pub Invest Pty Ltd / Four By Four Pty Ltd (All 
In Liquidation) (the Companies) 
 
Hi Andrew 
As indicated, I appreciate your effort and responses to date, yet thought it important that I follow up as some of my 
earlier questions that still remain unresolved in my mind – apologies in advance for the detail in my quest for 
understanding. 
 
I refer to the following linked correspondence  (attached or below for convenience): 

1. Your letter of 8th Feb, amongst other things seeking certification that supporters of OpCo administration 
pay a disproportionate share of Hall Chadwick (HC) administrators costs –I can confirm that my entity, 
Jemcia Pty Ltd ATF The Mullet Trust invested A$50K in the Rose & Crown, which I understand is 
represented by 5 units in the trust and 5 shares in the relevant OpCo (as you indicated in this note); you’ll 
note that I’ve declined to accept the suggestion that some investors should disproportionately pay for HC 
costs; 

2. My email questions of 11th Feb (email below), seeking clarification on 14 questions relating to (1) above; 
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3. Your letter of 21st Feb 22, seeking to address my 14 questions of 11th Feb (2) above; 
4. Your letter of 6th Mar 22, updating on the sale of the first two pubs; 
5. My email questions of 8th Mar 22, seeking clarification of a further 10 questions in relation to the sale 

notification (4) above; along with  
6. Your response of 25th Mar 22, stating you would address my questions in (5) as part of your Court 

Application following settlement after around 16 Apr 22, despite my request for earlier information so that 
we may respond prior to Court.  Can I please ask that you address these questions ASAP as a matter of 
transparency, prior to your Court Application? 

 
For this note, I wish to focus on (1), (2) and (3) above, specifically (3), your letter of response to my 14 questions.  I 
will adopt the Q&A numbering format.  
 
I reiterate that I appreciate all open and transparent communications you can provide. I feel these are reasonable 
questions, so I would greatly appreciate a layperson’s response to the above, along with a response to my email 
of 8th Mar 22, before you make any application to the Court. 
 
In response to your letter of 21st Feb (3 above), I raise the following queries: 
 
WXA noted on P1 of your Letter: “We take issue with Your Email suggesting that this reply, or any other 
communication, would be influenced by Mr Kelly, his legal team or any other unitholders. Our actions and 
correspondence are our opinions, based on the books and records of the Companies. To suggest otherwise is wholly 
inappropriate and without any basis or merit.” 
 
JP Additional Question: I make and have made no assertions suggesting any specific action or omission by you; 
rather I was at pains to note my perceptions and emerging concerns, with related questions of clarification, so that 
I could gain comfort following your Certification letter of 8th Feb 2022 which was of personal concern to me.  As 
noted, below I’m still not sure I fully understand your position that your Certification was a reasonable request, nor 
as a professional insolvency practitioner do I understand why you would “… take issue …” with my queries, as your 
Certification request appeared to “open the door” to me asking questions of clarification.  I also note that you have 
repeatedly said that you were open to questions from investors – please confirm if my understanding is incorrect 
on any queries below? 
 
In relation to my original 14 questions: 
 

1. Working with (not against) Hall Chadwick 
 

a. Thanks for confirming there is no formal agreement in place between WXA and HC.  Is it reasonable 
for investors to expect that appointed insolvency professionals would work together to avoid cost 
duplication, avoid a bank appointed receiver and to act together in the interests of the creditors, 
unit holders and respective entities, not any subset of investors?   

 
b. Please explain why it is not reasonable that any investors may conduct their own inquires regarding 

HC’s and WXA’s costs and appointment (at their own expense), as opposed to costs being borne by 
all of investors for you to oppose HC?   

 
c. I still do not understand and ask that you please explain, why it is WXA’s role to consider “the 

appointment of Hall Chadwick was for an improper purpose”?  I understand that following your 
appointments the bank issued a default notice on the OpCo’s for debt of c$38m; the OpCo’s could 
not pay that debt; and directors made a decision they were (or likely to be) insolvent.   I understand 
that some investors (who also complained of HC’s appointment), had warned OpCo directors by 
email against insolvent trading.  Can you please explain why WXA appears to believe the 
appointment of HC was for an improper purpose?  

 
d. Please explain why WXA appears to lay blame upon HC and OpCo directors for insolvency costs, 

when their actions (according to third party reports) appear to have been triggered by events set in 
motion by Mr Kelly, in which case, what actions you are taking (if any) to investigate Mr Kelly? 
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e. You have stated that each unit holder has a different view and opinion, which I accept, yet can you 

explain how that is relevant to my question? 
 
 

2. Role of WXA in the Operational Entities 
 

a. I agree, WXA has been appointed Receivers and Managers of the land holding trusts, the landlords 
of the OpCo’s.  Please explain why is it in the interest of the landlords to object to HC’s 
appointment and recommendations, provided the landlord creditor is paid 100 cents in the dollar? 

 
b. I asked what role WXA have in relation to OpCo’s and why you have engaged in the affairs of 

OpCo’s, presumably at investors’ expense (e.g. attending OpCo creditors meeting, objecting to 
proofs and proposing an alternate DOCA). You have indicated that “the Unit Holders in the Trust do 
not perfectly mirror the shareholdings of the Operational Entities.”   

i. Please explain how your answer addresses or is relevant to my question?   
ii. I am not in a position to understand why your records do not apparently reconcile, yet 

would ask if you’ve sought clarity from Mr Kelly on maintenance of company records? 
iii. Can you please urgently tell investors what units or shareholdings do not reconcile in 

order for us to resolve ASAP prior to any Court Orders, so that no one is inadvertently 
disadvantaged in your recommendations?  This is a key reason why I ask that you address 
my other queries as soon as possible. 

 
 

3. Shared investor bases 
 

a. You again mention “[investors] … do not perfectly mirror…”.  As stated above, I don’t understand 
how this is relevant to any role crossover, but again, can you please urgently tell us what units or 
shareholdings do not reconcile or “mirror” in order for us to comment prior to any Court Orders?  

 
b. Other than future potential distributions, you indicated the other key crossover between your role 

as landlord and the OpCo’s, is CBA’s secured debt, yet I understand the bank abstained from voting 
on any DOCA.  Please explain how your position at the OpCo Creditor’s meeting was within your 
role as Receiver and Manager of the land holding trusts?   

 
c. Are there ways that you may please help me get comfortable that investors are not bearing the 

cost of your OpCo representations against HC, that could appear to advocate the position of a 
subset of investors, as it is still unclear in my mind how that work is advantageous to the trusts as 
landlords?   

 
d. Are you please able to set out your costs and basis for your work on the OpCo’s, as well as your 

lawyers’ if they assisted or attended, and if so, why they did (e.g. for preparing your competing 
DOCA, attending meetings, and objecting to various OpCo proofs of debt)? 

 
 

4. Burden of Hall Chadwick’s Fees 
 

a. Unfortunately I do not understand your answer to my question: You suggested that the burden of 
HC’s costs be paid by any unit holders who have indicated general support for the appointment of 
HC, “to preserve optionality to the Court..” and “put simply, this will be a matter for the 
Court…”.  Please explain what this optionality means, again why you acted in relation to OpCo’s and 
why that is relevant for the Court in connection with your appointment to the landlord trusts? 

 
 

5. Disproportionate burden of Hall Chadwick’s costs 
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a. You state that “… all practitioners must act independently in respect of their appointments …”. I 
agree, which highlights again why I don’t understand WXA’s involvement in OpCo’s and your 
responses to this question? 

 
b. Please explain how the fact that “a number of Unitholders have advised us that they do not agree 

with your position” is: 
i. Relevant to your proposal that some investors should potentially bear a disproportionate 

share of HC’s costs? 
ii. Why it could appear that WXA risks being perceived to be pursuing the agenda of that sub-

group of investors with a different view and how that falls within the scope of your role 
with landlord Trusts, rather than that sub-group potentially pursuing any agenda 
themselves at their own cost? 

 
c. How does WXA’s or HC’s appointment, have anything to do with our actions as investors, 

therefore, any proposed disproportionate liability that you suggested? 
 

d. Are you intending to recommend to the Court that some subset of investors be apportioned 
differential responsibility for the fees of insolvency practitioners?   

i. If so, please explain how this would be an impartial recommendation, especially when you 
do not take such an approach with respect to WXA’s own appointment as Receivers and 
Managers following voluntary administration by Mr Kelly? 

ii. Can you please explain how any investor’s personal views of HC’s or WXA’s appointment 
should affect any outcome for any one particular investor (other than perhaps for Mr 
Kelly)?  

 
e. What would be your view on suggesting Mr Kelly pay for WXA and HC out of his units (but only 

those validly issued), given he was responsible for WXA’s appointment, which in turn required your 
application to the Court and (as I understand it – see below) eventually triggered the OpCo’s 
potential bank default? 

 
f. You state: “The Certification Form we provided to Unitholders on 8 February 2022, merely preserves 

the optionality for the Court to make any direction the Court thinks is fit and appropriate for this 
matter”. Can you please explain how this attempted (and personally concerning) Certification adds 
any optionality to the Court that the Court does not already have without that Certification?   

 
g. I was personally concerned by the implication that you sought disproportionate liability from me as 

an investor – can you please reattempt to explain your answer to this question in a way that I may 
understand it? 

 
h. If you are going to make that “optionality” a recommendation to the Court, may I request investors 

are notified prior to your recommendation, to consider if we can make representations to the 
Court? 

 
 

6. Hall Chadwick Comparative Costs 
 

a. Thanks for clarifying your estimate of c$100K of costs.. 
 

b. You referred to the Court decision:  ”… it was anticipated (not least by Justice Black) that it would 
be in the interests of the Operating Entities for its directors to do everything in their power to assist 
the court appointed Receivers and Managers”.  I did not read that statement; yet at Para 10 the 
Court observed that: “… the Administrators and the controllers of the operating companies could 
cooperate to achieve that result”  and they would not act “irrationally so as to fail to cooperate in a 
sale of both land and hotel businesses conducted in a way that would maximise its proceeds.”  Can 
you please clarify what you meant? 
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c. To my knowledge, directors and HC have cooperated with WXA to achieve a very good result on 
the sales of the first two pubs – thank you.   

i. I did not see a reference in the Judgment to the directors being required to expose 
themselves to personal liability and responsibility following receipt of a c$38m bank default 
notice?  

ii. Are you suggesting that directors should have taken on that liability in order to avoid the 
costs of HC, when the default and potential insolvency appears to have been originally 
triggered by Mr Kelly making the initial WXA appointments (as I understand it – please 
clarify your views)?    

 
d. Are you please able to clarify why you objected to HC’s appointment at the OpCo Creditors 

meeting? 
 
 

7. WXD supporters liability for WXD costs 
 

a. Unfortunately I’m still unclear if you’ve answered my question: on one hand you potentially seek 
disproportionate liability on some investors for HC costs, yet on the other hand, not seek 
disproportionate liability for WXA supporters for WXA costs, other than via “… subject to Court 
orders”, which as I understand it, simply extended your appointment over the trust assets and not 
to act in relation to OpCo’s? 

 
 

8. Your circular requesting certification for HC’s costs 
 

a. I asked whether perhaps you would consider your request for certification of responsibility for HC’s 
costs may have been an overreach?  You indicated again that you were “… preserving optionality 
for the Court to make a decision on how the net settlement proceeds are to be distributed”.  Please 
explain how your position as Court appointed Receiver to the Trusts relates to HC’s costs as 
Administrators of the OpCo’s, and how that would be relevant to the Court in connection with the 
scope of your appointment? 

 
b. On what basis does your Circular “preserve optionality” that: 

i. The Court does not already have? 
ii. When the appointment of insolvency practitioners was not of our doing as investors? 

 
 

9. Correspondence with Mr Kelly and related entities 
 

a. Thanks for confirming your DIRI and our rights – yet in your DIRI I did not see any correspondence 
as you stated: “… is outlined in our DIRRI”?  I take it that you are not planning to share anything 
further? 

 
b. If there is no risk of concern from your perspective, can you please set out why are you not 

providing this information in the interests of transparency? 
 

c. Personally, I wish (as I assume most investors do) to avoid escalating further costs by bringing any 
concerns to Court, ASIC or ARITA; rather I’d prefer we work together to avoid those unnecessary 
steps where possible, therefore, could you please provide this information in good faith? 

 
 

10. Mr Kelly waterfall analysis 
 

a. Thanks for confirming you prepared the waterfall analysis for Mr Kelly whereby he potentially 
received multiple millions of dollars – which I understand in part led to these disagreements and 
eventual insolvency events in the first place.  I reiterate that I have no interest opposing WXA’s 

203



6

appointment, rather, merely ensure transparency and comfort in my mind.  In that Waterfall, Mr 
Kelly did not raise any concerns as to solvency or your intended appointment, while estimating full 
payment of Mr Kelly’s bonus fees.  Could you please explain why investors should not at least raise 
these types of questions to allow you to respond to fully, that WXA may have formed a view on this 
contentious matter before your appointment, which I understand is also the subject of Supreme 
Court Proceedings? 

 
b. Your DIRRI confirmed that you wrote off WIP in consideration of your appointment.  How much 

was the WIP that you wrote off and may we please have a copy of your WIP ledger pre-write off 
(speaks to extent of pre-engagement)? 

 
 

11. Mr Kelly proof of debt (POD) 
 

a. Thank you for confirming Mr Kelly’s POD has been withdrawn – will you please let us know if Mr 
Kelly (or related entity) lodges an amended POD to the trusts? 

 
 

12. Landlord DOCA 
 

a. The Landlord DOCA proposed an arbitration process for Mr Kelly’s claims between WXA and 
HC.  My understanding is that HC may be electing to continue Court proceedings and you appear to 
have already formed a preliminary view of outcomes (as reflected in the Waterfall that you 
prepared on instruction from Mr Kelly, albeit presumably subject to final settlement figures).  Can 
you please explain why you considered that the Court is not better placed to determine those 
potentially contentious issues?   

 
b. Mr Kelly withdrew his POD where the Trusts that you represent were not party to those 

Agreements (coincidentally, not long after I raised questions on their validity with you).  Why did 
you not reject the proof of debts or raise that broader dispute in the first instance? 

 
c. Why did you propose the Landlord DOCA and a joint review of Mr Kelly’s bonus’ when the trusts 

were not involved in those arrangements?   
 

d. You indicated concerns about OpCo directors and Mills Oakley actions, which I find interesting.   
i. Can you explain what steps they have taken that in your opinion are not proper?  

ii. This is particularly interesting when there appears (based on third party reports, including 
Liquor & Gaming and audit reports) to have been allegations of mismanagement by Mr 
Kelly, where he apparently indicated cash was either provided to problem gamblers (so as 
to potentially encourage illegal gaming activity?) or otherwise taken by him as ‘his 
earnings’ (potentially in addition to disclosed earnings, all to be confirmed)? Either of these 
outcomes could possibly be a more significant issue for you to investigate than any actions 
by OpCo directors or Mills Oakley – can you please offer your views?  

 
e. Are you of the view that Mr Kelly’s conduct and the funds missing should not be subject to Court 

review?  If instead, your view is a commercial recommendation for investors’ benefit, please set 
out the analysis you have undertaken to form that view, given I understand significant costs have 
already been incurred and incremental costs may be relatively smaller? 

 
 

13. Investigations into Mr Kelly as Trustee director 
 

a. Yes, thanks for your focus on the sale – this is important for everyone in the circumstances, I feel. 
 

b. Would you suggest that an investor group could fund you to investigate a proper review as to Mr 
Kelly’s conduct in connection with the trusts? 
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c. I ask these questions of clarification as I am in no better position to understand or assert any 

alleged breaches than what other third party professionals have already documented (e.g. audit, 
Liquor and Gaming).  The Court observed many investors have been aggrieved with Mr Kelly’s 
conduct yet was comforted by the fact WXA are independent insolvency practitioners and there is 
no suggestion that any step will be taken to return the companies to Mr Kelly’s control, or put 
them under his influence. Thus I have full confidence of the high standard of independence 
expected by the Court and investors in relation to above – thank you. 

 
 

14. WXA seeking input on ultimate sale distributions to Mr Kelly 
 

a. Can you please confirm that you will seek investor input on your proposed distributions to Mr Kelly 
(and others) in a reasonable time prior to your Court application so that investors may have a 
chance to comment? 

 
 

15. WXA’s report on events that led to insolvency 
 

a. I asked why you reported that it was solely a “Freezing Order”, that led to the likely insolvency in 
the trusts, based on an inability for the trusts to meet expenses on “a cash flow basis”.  Please 
explain specifically, what expenses the trusts were (or likely were) unable to be met, based on the 
actual terms of the injunction, which I understand specifically carved out provision for the ordinary 
trust expenses to be paid (e.g. mortgage and statutory outgoings)?  Can you please advise which 
debts you say were not able to be paid (or unlikely to be paid) when they fell due by reason of the 
injunction?  

 
b. Can you please provide a copy of the ThomasHopper report that you refer to?   

 
c. Can you please provide bank statements for the trusts from 30 June 21 to your appointment on 

23rd November (relevant to above)?  
 

d. In the Court’s judgment, it appears that on the issue of insolvency, you directed the Court’s 
attention to a number of other matters including rent owing, rent relief sought, unit holder discord 
and the CBA debt.  Why is it that your statutory report appears to focus’ only on the “Freezing 
Order” and not these other issues; or is that just a preliminary report?   

 
e. My understanding (please correct me if I’m wrong) is that prior to your appointment and any 

Freezing Orders, an audit report by Pitcher Partners raised questions over management of 
investments; Mr Kelly was asked to step aside; majority of investors voted on his removal; Mr Kelly 
refused to step aside and instead appointed WXA; WXA’s appointment triggered potential 
insolvency events for OpCo’s; so OpCo directors appointed HC as well.  Why does your focus 
appear to be on the Freezing Orders (or please clarify if I have misunderstood), rather than the 
events that led to those orders having to be made? 

 
 

16. Payment of distributions 
 

a. Thank you for confirming distributions to investors in a timely manner – please confirm that 
investors will have an opportunity to comment on proposals prior to finalisation? 

 
 

17. Kelly contracts and investigations 
 

a. Thank you for confirming no arrangements, informal or formal, exist with Mr Kelly or related 
entities. 
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b. You stated that the main purpose of your appointment is to realise the assets of the Trusts for our 

benefit and it is not an investigative role. On the one hand you appear to have incurred costs to 
focus on the affairs of OpCo’s (e.g. Landlord DOCA, attending creditor’s meetings, writing to 
investors to raise objections to HC), yet on the other hand (to my admittedly limited knowledge) 
appear to have not yet reviewed and investigated the full affairs of the Trustee Companies on a 
commercial basis – can you please confirm your plans in this respect? 

 
c. Given there are Supreme Court proceedings on foot against Mr Kelly, apparent admissions to 

Liquor and Gaming and money allegedly missing from OpCo’s (all to be confirmed, as I 
understand?), will you please review trust bank statements to ensure there are no funds missing 
and/or used improperly outside the role of trustee? 

 
d. Do you plan to investigate the affairs of the relevant entities; or if not, will you please release the 

bank statements so that we can conduct our own review, at our own expense? 
 
 
Again, apologies for the detailed questions yet I think these are all reasonable in circumstances that I simply do not 
fully understand – apologies if I am being slow on the uptake or have misinterpreted your comments / actions.  I 
reiterate that I make no assertions – I am simply trying to understand potential emerging concerns and trying to 
avoid adverse perceptions in my mind.  I would greatly appreciate a layperson’s response to the above, along 
with a response to my email of 8th Mar 22, before you make any application to the Court. 
 
Many thanks and best regards 
John 
 

John Peacocke 
Managing Director 
Bedrock Capital, Australian Financial Services Licence No 431344 
Sydney, Australia, Mobile  +61 417 916 711 Email  jpeacocke@peacocke.com.au  

 
From: Andrew McCabe <amccabe@wexted.com>  
Sent: Monday, 21 February 2022 3:27 pm 
To: John Peacocke <jpeacocke@peacocke.com.au> 
Cc: Joe Hayes <jhayes@wexted.com>; Angus Malouf <amalouf@wexted.com> 
Subject: RE: Peak Invest Pty Ltd / Five Islands Invest Pty Ltd / Surry Hills Pub Invest Pty Ltd / Four By Four Pty Ltd (All 
In Liquidation) (the Companies) 
 
Dear John, 
 
Please find a letter attached addressing the questions you have raised.   
 
Kind regards - Andrew 
 
Andrew McCabe 
Partner 

 

  

 

Level 12, 28 O'Connell Street Sydney NSW 2000 
P: 02 9210 1707 | M: 0418 528 616 
amccabe@wexted.com | www.wexted.com 

  

This email (including any attachments) is confidential and may be privileged. It may be read, copied and 
used only by the intended recipient. If you have received it in error, please delete it and contact the sender 
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immediately by return email. Liability limited by a scheme approved under Professional Standards 
Legislation. 

 
 
From: John Peacocke <jpeacocke@peacocke.com.au>  
Sent: Friday, 11 February 2022 1:39 PM 
To: Andrew McCabe <amccabe@wexted.com> 
Cc: Kevin Chen <kchen@wexted.com>; Angus Malouf <amalouf@wexted.com> 
Subject: RE: Peak Invest Pty Ltd / Five Islands Invest Pty Ltd / Surry Hills Pub Invest Pty Ltd / Four By Four Pty Ltd (All 
In Liquidation) (the Companies) 
 
Hi Andrew 
Thanks for the quick response. 
I’m heavily committed currently, so if possible your end, I’d prefer to read any response (including requested docs), 
as soon as doable.  To the extent required, we could perhaps then have a follow-up call on issues I still don’t 
understand? 
I’m sure you’re working well on the marketing – at this stage my emerging concerns relate more to the governance 
processes and correspondence discussed below. 
Thanks 
John 
 

John Peacocke 
Managing Director 
Bedrock Capital, Australian Financial Services Licence No 431344 
Sydney, Australia, Mobile  +61 417 916 711 Email  jpeacocke@peacocke.com.au  

 
From: Andrew McCabe <amccabe@wexted.com>  
Sent: Friday, 11 February 2022 12:52 pm 
To: John Peacocke <jpeacocke@peacocke.com.au> 
Cc: Kevin Chen <kchen@wexted.com>; Angus Malouf <amalouf@wexted.com> 
Subject: RE: Peak Invest Pty Ltd / Five Islands Invest Pty Ltd / Surry Hills Pub Invest Pty Ltd / Four By Four Pty Ltd (All 
In Liquidation) (the Companies) 
 
Hi John 
 
Thank you for the questions, we will consider and respond. 
 
If easier, let us know if you are available later this afternoon or Monday to discuss these questions, and the 
marketing of the specific Hotel Assets you may have an interest in.  We are available by phone, zoom or to meet in 
person at our office.   
 
Kind regards - Andrew 
 
Andrew McCabe 
Partner 

 

  

 

Level 12, 28 O'Connell Street Sydney NSW 2000 
P: 02 9210 1707 | M: 0418 528 616 
amccabe@wexted.com | www.wexted.com 

  

This email (including any attachments) is confidential and may be privileged. It may be read, copied and 
used only by the intended recipient. If you have received it in error, please delete it and contact the sender 
immediately by return email. Liability limited by a scheme approved under Professional Standards 
Legislation. 
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From: John Peacocke <jpeacocke@peacocke.com.au>  
Sent: Friday, 11 February 2022 12:48 PM 
To: Andrew McCabe <amccabe@wexted.com> 
Cc: Kevin Chen <kchen@wexted.com>; Angus Malouf <amalouf@wexted.com> 
Subject: RE: Peak Invest Pty Ltd / Five Islands Invest Pty Ltd / Surry Hills Pub Invest Pty Ltd / Four By Four Pty Ltd (All 
In Liquidation) (the Companies) 
 
Dear Andrew (et al) 
As a courtesy I’m sending this to you without sharing with the broader group at this stage.  I’d greatly appreciate 
your frank and direct response (in lay-person’s terms please), to a range of questions that are emerging in my mind, 
with similar concerns raised to me by other investors in the pubs. 
 
As previously stated, I respect Wexted’s (WXA’s) appointment as professional insolvency practitioners, as 
liquidators for the Kelly Trustee Entities (with I understand, your fiduciary obligations to the creditors) and as 
receivers and managers for the Trusts (with I understand, your fiduciary obligations to the Trust Investors). 
 
I note your appointment documentation and requirements to ensure independence and any real or perceived 
conflicts.  To date I’ve been happy to give WXA the benefit of any doubt, yet WXA’s recent correspondence 
(particularly below of 8th Feb 2022) has started to raise potential concerns in my mind. 
 
Therefore, I’m hoping you may help me understand your past, current and planned position to alleviate me of any 
emerging (hopefully unfounded) concerns in relation to potential real or perceived conflicts or lack of 
independence? 
 

1. Your correspondence of 8th Feb 2022 read (to me) heavily focused on Hall Chadwick’s (HC) role as 
administrator of the Operating Companies (OpCo) and went on to  request a certification from OpCo 
investors in relations to holdings, but most concerningly, to sign an acknowledgment that I would be 
prepared to individually pay for HC’s fees should I support HC’s appointment, which I personally found 
confronting, to the extent I started questioning its logic.   

a. Q1: I understood there is an agreement between WXA and HC over conduct moving forward, so 
why has WXA spent so much time focused on HC’s removal? 

b. Q2: What role does WXA have in relation to (and communicating with) OpCo investors, when your 
role is firmly in relation to Trusts and Trustees? 

c. Q3: To the extent that your answers above claim WXA’s involvement is in relation to a shared 
investor base, then what role cross-overs and potential conflicts should we need to be aware of? 

d. Q4: Why would you assert (then ask me to certify) that I may have to pay a disproportionate share 
of HC’s fees, particularly as I (and most others) had no formal role in HC’s appointment? 

e. Q5: Why, even in the event I did support HC’s appointment (as you already know from any earlier 
email, as many value the added independence more than they value a small increment in cost, 
particularly given the tone of recent correspondence), should I pay a disproportionate share of any 
process? 

f. Q6: You claim HC’s costs as an additional c$1.7m, yet you fail to offer a like-for-like comparison of 
what WXA’s costs would have been (or could be) in relation to OpCo’s had you been appointed to 
OpCo’s, so you appear to overstate the differential, which appears to be (at best) a logic shortfall – 
can you please provide an analysis that offers a true like-for-like comparison and that sets out a 
side-by-side comparison of WXA’s monthly costs with HC’s? 

g. Q7: As you explain your logic above, could you please set out the corollary, with a view to 
independence, whereby those who supported WXD’s appointment would presumably (under your 
logic) pay a disproportionate share of WXD’s costs (the court appointment, in my view, is not a 
differentiator in your assertion in relation to OpCo’s, as it’s only the legality of the appointment 
that matters, not the means)? 

h. Q8: To the extent that on reflection you recognise that the request for HC cost certification may 
have been an overreach, how do you propose addressing this? 
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2. Given the tone and focus of WXA’s recent correspondence on HC and OpCo position, I have been struck by 

the extent your correspondence omitted substantive focus on the root cause of why we’re at this point, 
that is, allegations and claims in relation to the actions of Damian Kelly and related entities (Kelly) in a 
range of roles, including as sole director of the Kelly Trustee Entities and Trusts (WXA’s focus) and the sole 
director of the OpCo’s (HC’s focus).  To date, your reports seem to have given little regard to what really 
was the catalyst of WXA’s appointment or Receivers and Managers/Administrators – investors had lost 
confidence in the investment under the control of Kelly, who was not giving us transparency and unable to 
explain substantial funds missing.  When combined with concerns raised above, this provides context for 
my emerging concerns – which you can hopefully quickly resolve. 

a. Q9: Are you able to please provide copies of reports and correspondence provided to / from Kelly, 
Kelly Trustee Entities, associated parties and relevant advisors prior to your appointment, to 
ascertain the degree to which there are no potential perceived or actual conflicts (provides further 
support and comfort around your appointment disclosures and statements)? 

b. Q10: Kelly issued a “waterfall” analysis of a claim on any cash proceeds from any sale – can you 
explain what role (if any) WXA had in that advice, analysis or preparation, correspondence and any 
related engagement letters? 

c. Q11: I understand I have no claim as a trust Creditor, yet given your crossover to OpCo 
engagement, I think its reasonable in the circumstances to ask a related question – I understand 
Kelly submitted a proof of debt >$4m to WXA in relation to the Trusts, yet I understood his 
entitlements, if any, lie within the OpCo’s – to what extent has WXA ruled on any Kelly claim, 
allowed Kelly votes or provided for Kelly dividends?  If you were advising Kelly on these 
distributions and are now adjudicating them, you can understand potential concerns, which I trust 
you can quickly allay. 

d. Q12: I understand WXA’s proposed DOCA included arbitration to Kelly in relation to OpCo claims, 
even though WXA’s focus is on Trusts and Kelly Trustee Entities, not OpCo’s – can you please set 
out and explain the cost-benefit of arbitration versus proceeding to court judgment on OpCo claims 
(and why WXA should be involved in that process), when most of those costs have already been 
incurred? 

e. Q13: Do you intend (or how will you arrive at a decision) to pursue Kelly or related entities in 
relation to any alleged breaches of his duties as Trustee director or any other role? 

f. Q14: As part of Q13, can you please set out how you intend to seek input and adjudicate on any 
ultimate sale distributions to Kelly, while also representing the interests of all Trust Investors? 

g. Q15: I understand there is a WXA suggestion that any potential event of insolvency for the Kelly 
Trustee Entities was in relation to the Oct 2022 Court order, yet can you explain how that would be 
the case, given the court order appeared to simply be a protective mechanism in response to 
existing concerns with Kelly’s conduct; so I understand the Court order was to ensure performance 
of all of Kelly’s duties as business as usual, but preventing anything out of the usual (my 
understanding is that it was not to freeze payments to the bank or other ordinary outgoings at all) 
– this does not appear to be reflected in your report? 

h. Q16: For non-contentious distributions to Trust Investors (outside of Kelly), can you please confirm 
you will not unnecessarily withhold distributions in order to influence resolution of any potential 
Kelly claims? 

i. Q17: Can you please confirm that you have not contracted or committed to pay Kelly in relation to 
any past or future roles, prior to any eventual Court orders? 

 
I apologise for the number of questions yet hopefully I’ve adequately explained the source of my emerging 
concerns.  I trust your response will be independent and provided without input from Kelly, his legal team or any 
other unitholders, but if that is not the case, please let me know. 
 
I wish to emphasise that I respect your role as professional insolvency practitioners – this note and supporting 
questions seek to highlight with you and give you the opportunity to constructively resolve any emerging concerns 
that I may have, now or in the future, as a result of recent correspondence.  My sincere hope is that a simple 
straightforward lay person’s response to the above will help allay any concerns I have that may be (I don’t think 
unreasonably) starting to surface. 
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Yours in trust, 
John 
 

John Peacocke 
Managing Director 
Bedrock Capital, Australian Financial Services Licence No 431344 
Sydney, Australia, Mobile  +61 417 916 711 Email  jpeacocke@peacocke.com.au  

 
From: Angus Malouf <amalouf@wexted.com>  
Sent: Tuesday, 8 February 2022 6:15 pm 
To: John Peacocke <jpeacocke@peacocke.com.au> 
Cc: Kevin Chen <kchen@wexted.com> 
Subject: Peak Invest Pty Ltd / Five Islands Invest Pty Ltd / Surry Hills Pub Invest Pty Ltd / Four By Four Pty Ltd (All In 
Liquidation) (the Companies) 
 
Dear John, 
 
See the attached Circular to Unitholders for your information. 
 
Please return Appendix A (Unitholder Certification) by 25 February 2022. 
 

Kind Regards, Angus   

Angus Malouf 
Senior Analyst   

 

  

 

Level 12, 28 O'Connell Street Sydney NSW 2000 
P: 02 9210 1708 | amalouf@wexted.com | www.wexted.com   

This email (including any attachments) is confidential and may be privileged. It may be read, copied and 
used only by the intended recipient. If you have received it in error, please delete it and contact the sender 
immediately by return email. Liability limited by a scheme approved under Professional Standards 
Legislation. 
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Liability limited by a scheme approved under Professional Standards Legislation

Wexted Unit Trust trading as Wexted Advisors ABN 46 346 904 995
Level 12, 28-34 O’Connell Street Sydney NSW 2000 | GPO Box 7091 Sydney NSW 2001
t (02) 9210 1700 | www.wexted.com | enquiries@wexted.com

Appendix A - Unitholder Certification 

Damian Kelly ATF Kam Yuen Superfund
By email only: damian.kelly@pubinvest.com.au

1. Unitholdings in Trustee Companies:

Company Units held Tick if correct Update if incorrect
Peak Invest Pty Ltd 31

Five Islands Invest Pty Ltd 35

Surry Hills Pub Invest Pty Ltd 0

Four By Four Investments Pty Ltd

*We understand you hold 200000 units in NNT 
Investment Trust

0*

2. Shareholdings in Operating Entities:

Company Units held Tick if correct Update if incorrect
RC One Pty Ltd 31

Corrimal Pub Pty Ltd 35

Surry Hills Pub Pty Ltd 0

North Nowra Pub Trading Pty Ltd 0

3. Support of administration and Directors DOCA costs in Operating Entities:

I am in support of Hall Chadwick’s appointment as administrators and deed administrators 
pursuant to the Directors DOCA proposed by Scott Hookway, Brian Donnellan and Leigh Paillas.  I 
understand the additional administration and legal costs of up to $1.7M plus GST, and any 
additional costs of litigation that may follow as a result, will ultimately be borne by the 
Unitholders and shareholders.  I understand that subject to any Court Orders as to these costs, 
these costs may be apportioned and borne solely by the Unitholders in support of Hall Chadwick’s 
appointment and the Directors DOCA.  

Ticking yes to the above, or failing to complete this poll may impact on your returns as a 
Unitholder in the respective Trusts.  The default position of Unitholders who do not complete this 
poll, will be assumed to support the status quo.

Yes

No

I hereby confirm the above details are correct. 

Signed    _________________________

Print Name   _________________________

Date    _________________________

Please return completed forms to amalouf@wexted.com by close of business 25 February 2022.

Shares

__________________ _____________________ ________________________ ______________________________________________
Damian Kelly
10/02/2022
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Notice Details

NOTICE OF INTENTION TO DECLARE DIVIDEND

Company: Peak Invest Pty Ltd ATF Peak Unit Trust
ACN: 601 201 183

Status: In Liquidation

I will declare a first and final dividend on 27 April 2022 for the Company.

Creditors whose debts or claims have not already been admitted are required on or before 29 March 2022
formally to prove their debts or claims. If they do not, they will be excluded from the benefit of the dividend.

Date of Notice: 08 March 2022

Andrew McCabe
Liquidator

Joseph Hayes
Joint Appointees

Corporations Regulations 2001
Subregulation 5.6.65 (1)

Regulation 5.6.69

Company details

Dividend

Address 28 O'Connell Street, NSW 2000
Contact person Angus Malouf
Contact number 0292101708
Facsimile
Email amalouf@wexted.com

248



3/8/22, 3:48 PM Five Islands Invest Pty Ltd ATF Five Islands Investment Unit Trust 611 874 410 | Creditors' Voluntary Liquidation | Dividend | N…

https://publishednotices.asic.gov.au/my-notices/notice-details?notice=867a5449-c7c0-4407-a2fe-8dff9ff753a3 1/1

ASIC Published Notices
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Notice Details

NOTICE OF INTENTION TO DECLARE DIVIDEND

Company: Five Islands Invest Pty Ltd ATF Five Islands Investment Unit Trust
ACN: 611 874 410

Status: In Liquidation

I will declare a first and final dividend on 27 April 2022 for the Company.

Creditors whose debts or claims have not already been admitted are required on or before 29 March 2022
formally to prove their debts or claims. If they do not, they will be excluded from the benefit of the dividend.

Date of Notice: 08 March 2022

Andrew McCabe
Liquidator

Joseph Hayes
Joint Appointees

Corporations Regulations 2001
Subregulation 5.6.65 (1)

Regulation 5.6.69

Company details

Dividend

Address 28 O'Connell Street, NSW 2000
Contact person Connor Lewis
Contact number 0292101703
Facsimile
Email clewis@wexted.com
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PEAK INVEST PTY LTD (IN LIQUIDATION) 

Dear Joseph Hayes & Andrew McCabe

The above named company is indebted to this office for a Running Balance Account 
deficit debt in respect of BAS amounts.

Payment of the amount of $22,703.00, particulars of which are set out in the 
enclosed Proof of Debt is claimed from you as liquidator.

Please admit this Proof of Debt in place of that lodged on 18 January 2022.

This advice should not be taken as notification pursuant to section 260-45 of 
Schedule 1 of the Taxation Administration Act 1953.

An amended proof of debt may be lodged when the full extent of the liability has been 
established. The table at ‘Attachment’ details the outstanding lodgment obligations.

If you require further information, please phone us on 1300 303 570, Monday to 
Friday, between 8.00am and 6.00pm.

Yours sincerely

Melinda Smith
Deputy Commissioner of Taxation

Per
(Jd Doyle)

Encl.

JOSEPH HAYES & ANDREW MCCABE
C/- WEXTED ADVISORS
GPO BOX 7091
SYDNEY NSW 2001

Our reference: 1051955675125
Phone: 1300 303 570

Fax: 1300 726 594
Your reference: 601 201 183

ABN: 13 601 201 183

3 March 2022

GPO BOX 9990 SYDNEY NSW 2001

____
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Form 535 Subregulation 5.6.49(2)

Corporations Act 2001

AUSTRALIAN COMPANY NUMBER: 601 201 183

FORMAL PROOF OF DEBT OR CLAIM (GENERAL FORM)

To the liquidator of Peak Invest Pty Ltd

1. This is to state that the company was on 31 December 2021, and still is, justly 
and truly indebted to the Deputy Commissioner of Taxation for a Running 
Balance Account deficit debt in respect of BAS amounts.  Particulars of the 
debt are:

_____________________________________________________________________

Consideration Amount $

RBA DEFICIT DEBTS

Running Balance Account deficit debt in respect of BAS 
amounts as at 31 December 2021 as trustee for Peak Unit Trust 22,703.00

GRAND TOTAL 22,703.00

_____________________________________________________________________

2. To my knowledge or belief the creditor has not, nor has any person by the 
creditor's order, had or received any satisfaction or security for the sum or any 
part of it.
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3. I am employed by the creditor and authorised in writing by the creditor to 
make this statement.  I know that the debt was incurred for the consideration 
stated and that the debt, to the best of my knowledge and belief, remains 
unpaid and unsatisfied.

Dated this 3rd day of March 2022.

Signature:

Occupation: Australian Government Officer
Address: 28 Macgregor Street

Upper Mt Gravatt QLD 4122
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ATTACHMENT: OUTSTANDING LODGMENT OBLIGATIONS

PEAK INVEST PTY LTD (IN LIQUIDATION)
ACN: 601 201 183

AS TRUSTEE FOR PEAK UNIT TRUST
ABN: 92 945 532 916

Document Period
Income tax return Year ended 30 June 2021
Income tax return Year ended 30 June 2022
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FORM 535
subregulation 5.6.49(2)
Corporations Act 2001

FORMAL PROOF OF DEBT OR CLAIM 

To the Voluntary Administrators of Peak Invest Pty Ltd (Administrators Appointed) ACN 601 201 183 
(“the Company”).

1. This is to state that the Company was on 24 November 2021, and still is, justly and truly indebted

to:

(full name, ABN and address of the creditor and, if applicable, the creditor's partners. If prepared by an employee or agent of the 

creditor, also insert a description of the occupation of the creditor) for   

Particulars of the debt are: 
Date Consideration Amount Remarks 

(state how the debt arose) $ (include details of voucher substantiating payment) 

2. To my knowledge or belief the creditor has not, nor has any person by the creditor's order, had or
received any satisfaction or security for the sum or any part of it except for the following:

(insert particulars of all securities held.  If the securities are on the property of the company, assess the value of those securities.  If any bills 
or other negotiable securities are held, show them in a schedule in the following form). 

Date Drawer Acceptor Amount Due Date 
$

3. Signed by (select option):

I am the creditor personally.

I am employed by the creditor and authorised in writing by the creditor to make this statement.  I
know that the debt was incurred for the consideration stated and that the debt, to the best of my
knowledge and belief, remains unpaid and unsatisfied.

I am the creditor's agent authorised in writing to make this statement in writing.  I know the debt
was incurred for the consideration stated and that the debt, to the best of my knowledge and belief,
remains unpaid and unsatisfied.

Signature: Dated:

Name: Occupation: 

Address: 

RECEIVE REPORTS BY EMAIL Yes No

Do you wish to receive all future reports and correspondence from our office via email?

Email:…………………………………………………………………………… 

If being used for the purpose of voting at a meeting: 

a) Is the debt you are claiming assigned to you? No Yes
b) If yes, attach written evidence of the debt, the assignment and consideration

given. Attached

c) If yes, what value of consideration did you give for the assignment (eg, what amount
did you pay for the debt?)

$_________________

d) If yes, are you a related party creditor of the Company?
(f you are unsure contact the Voluntary Administrators’ office on (02) 9210 1708)) No Yes

ns unpaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaiiiiiiiidiiiiiiiiiiiiiiii  and unssssssssssssssssssssssssssssssssssssssssssssssaaaaaaaataaaaaaaaaaaaaaaaaaaaaa isfins unpaaaaaaaaaididddididddididdddiddddiddidddddddddididddddddidiiddiddididdiiiddididiiiiiiiiiiiii and unssssssssssssssssssssssssssssssssssssssssssssataaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaa isfins unpaaaaaaaaaaaaaaaaaaaaaiiiiiidiiiiiiiiiiiii and unssssssssssssssssssssssssssssssssataaaaaaaaaaaaaaaaaaaaaaa isfins unpaaaaaaaaaaaaaaaaiiiiidiiiiiiii and unsssssssssssssssssssssssssataaaaaaaaaaaaaaaaaa isfi
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FORM 535
subregulation 5.6.49(2)
Corporations Act 2001

FORMAL PROOF OF DEBT OR CLAIM 

To the Liquidators of Peak Invest Pty Ltd (In Liquidation) ACN 601 201 183 (“the Company”).

1. This is to state that the Company was on 24 November 2021, and still is, justly and truly indebted

to:

(full name, ABN and address of the creditor and, if applicable, the creditor's partners.  If prepared by an employee or agent of the creditor, 

also insert a description of the occupation of the creditor) for             dollars and       cents  

Particulars of the debt are: 
Date Consideration Amount Remarks 

(state how the debt arose) $ (include details of voucher substantiating payment) 

2. To my knowledge or belief the creditor has not, nor has any person by the creditor's order, had or
received any satisfaction or security for the sum or any part of it except for the following:

(insert particulars of all securities held. If the securities are on the property of the company, assess the value of those securities. If any bills 
or other negotiable securities are held, show them in a schedule in the following form). 

Date Drawer Acceptor Amount Due Date 
$

3. Signed by (select option):

I am the creditor personally.

I am employed by the creditor and authorised in writing by the creditor to make this statement.  I
know that the debt was incurred for the consideration stated and that the debt, to the best of my
knowledge and belief, remains unpaid and unsatisfied.

I am the creditor's agent authorised in writing to make this statement in writing.  I know the debt
was incurred for the consideration stated and that the debt, to the best of my knowledge and belief,
remains unpaid and unsatisfied.

Signature: Dated:

Name: Occupation: 

Address:

RECEIVE REPORTS BY EMAIL Yes No

Do you wish to receive all future reports and correspondence from our office via email?

Email:……………………………………………………………………………

� �

If being used for the purpose of voting at a meeting:

a) Is the debt you are claiming assigned to you? No Yes
b) If yes, attach written evidence of the debt, the assignment and consideration

given. Attached

c) If yes, what value of consideration did you give for the assignment (eg, what amount
did you pay for the debt?)

$_________________

d) If yes, are you a related party creditor of the Company?
(f you are unsure contact the Voluntary Administrators’ office on (02) 9210 1708)) No Yes

Pub Invest Pty Ltd ACN 606 333 975

Director

Unit 6, 75 Bradleys Head Road, Mosman NSW 2088

x

Damian Kelly

N/A

hgriffiths@gclegal.com.au

Management Agreement dated 27 March 2018 which provides for the payment of the "Capital Gains Bonus",
Invoice INV-0846 and see detailed submissions attached

mains unpaid aaaaaaaaaaanddddd uns

amian Kelly

30/03/2022

904,242,021
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FORM 535
subregulation 5.6.49(2)
Corporations Act 2001

FORMAL PROOF OF DEBT OR CLAIM 

To the Liquidators of Peak Invest Pty Ltd (In Liquidation) ACN 601 201 183 ( .

1. This is to state that the Company was on 24 November 2021, and still is, justly and truly indebted

to:

(full name, ABN and address of the creditor and, if applicable, the creditor's partners. If prepared by an employee or agent of the creditor, 

also insert a description of the occupation of the creditor) for                                  dollars and            cents 

Particulars of the debt are: 
Date Consideration Amount Remarks 

(state how the debt arose) $ (include details of voucher substantiating payment) 

2. To my knowledge or belief the creditor has not, nor has any person by the creditor's order, had or
received any satisfaction or security for the sum or any part of it except for the following:

(insert particulars of all securities held. If the securities are on the property of the company, assess the value of those securities. If any bills 
or other negotiable securities are held, show them in a schedule in the following form). 

Date Drawer Acceptor Amount Due Date 
$

3. Signed by (select option):

I am the creditor personally.

I am employed by the creditor and authorised in writing by the creditor to make this statement.  I
know that the debt was incurred for the consideration stated and that the debt, to the best of my
knowledge and belief, remains unpaid and unsatisfied.

I am the creditor's agent authorised in writing to make this statement in writing.  I know the debt
was incurred for the consideration stated and that the debt, to the best of my knowledge and belief,
remains unpaid and unsatisfied.

Signature: Dated:

Name: Occupation: 

Address:

RECEIVE REPORTS BY EMAIL Yes No

Do you wish to receive all future reports and correspondence from our office via email?

If being used for the purpose of voting at a meeting:

a) Is the debt you are claiming assigned to you? No Yes
b) If yes, attach written evidence of the debt, the assignment and consideration

given. Attached

c) If yes, what value of consideration did you give for the assignment (eg, what amount
did you pay for the debt?)

$_________________

d) If yes, are you a related party creditor of the Company?
(f you are unsure contact the )) No Yes

GCKW Services Pty Ltd ABN 83 235 803 850 on behalf of Gilchrist Connell Pty Ltd

a. Invoice No. 82889 dated 30 September 2021 for $11,365.82 (enclosed)
b. Invoice No. 83656 dated 29 October 2021 for $2,117.50 (enclosed);
c. The sum of $35,866.66, being the total of the following invoices (totalling $143,466.63) issued in respect of work performed for the Trustee companies in liquidation, divided by 4:
i. Invoice No. 83905 dated 29 October 2021 for $19,102.12; ii. Invoice No. 84334 dated 16 November 2021 for $44,816.20 ;iii. Invoice No. 85070 dated 30 November 2021 for $34,142.88
iv. Invoice No. 86053 dated 31 December 2021 for $40,864.23; and v. Invoice No. 86510 dated 31 January 2021 for $4,541.20

9849,349

13 April 2022

Hannah Griffiths Principal

Gilchrist Connell Lawyers, Level 24, 6-10 O'Connell Street, Sydney NSW 2000

x
hgriffiths@gclegal.com.au

N/A
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FIVE ISLANDS INVEST PTY LTD ASF THE TRUSTEE FOR FIVE ISLANDS 
INVESTMENT UNIT TRUST (IN LIQUIDATION) 

Dear Joseph Hayes & Andrew McCabe

The above named company is indebted to this office for a Running Balance Account 
deficit debt in respect of BAS amounts.

Payment of the amount of $15,629.00, particulars of which are set out in the enclosed 
Proof of Debt is claimed from you as liquidators.

Please admit this Proof of Debt in place of that lodged on 18 January 2022.

This advice should not be taken as notification pursuant to section 260-45 of Schedule 1 
of the Taxation Administration Act 1953.

To enable us to identify any portion of our debt which may be uncollectable, please 
complete the attached dividend expectation advice. We would appreciate your response 
within 30 days, by returning the completed attachment.

If you require further information, please phone us on 1300 303 570, Monday to Friday, 
between 8.00am and 6.00pm.

Yours sincerely

Melinda Smith
Deputy Commissioner of Taxation

Per
(Rasa Gowribalan)

Encl.

Joseph Hayes & Andrew McCabe
C/- WEXTED Advisors
GPO Box 7091
SYDNEY NSW 2001

Our reference: 1051982090483
Contact officer: ATO Officer

Phone: 1300 303 570
Fax: 1300 726 594

Your reference: 611874410
ABN: 44634048372

11 May 2022

GPO BOX 9990 SYDNEY NSW 2001

____
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Form 535 Subregulation 5.6.49(2)

Corporations Act 2001

AUSTRALIAN COMPANY NUMBER: 611 874 410

FORMAL PROOF OF DEBT OR CLAIM (GENERAL FORM)

To the liquidators of FIVE ISLANDS INVEST PTY LTD ASF THE TRUSTEE FOR 
FIVE ISLANDS INVESTMENT UNIT TRUST

1. This is to state that the company was on 24 November 2021, and still is, justly and 
truly indebted to the Deputy Commissioner of Taxation for a Running Balance 
Account deficit debt in respect of BAS amounts.  Particulars of the debt are:

_____________________________________________________________________

Consideration Amount $

RBA DEFICIT DEBTS

Running Balance Account deficit debt in respect of BAS 
amounts as at 24 November 2021 15,629.00

GRAND TOTAL 15,629.00

_____________________________________________________________________

2. To my knowledge or belief the creditor has not, nor has any person by the 
creditor's order, had or received any satisfaction or security for the sum or any part 
of it.

3. I am employed by the creditor and authorised in writing by the creditor to make 
this statement.  I know that the debt was incurred for the consideration stated and 
that the debt, to the best of my knowledge and belief, remains unpaid and 
unsatisfied.
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Dated this 11th day of May 2022.

Signature:

Occupation: Australian Government Officer
Address: 2-12 Macquarie St

Parramatta NSW 2150
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Reply to:-

Australian Taxation Office
PO Box 9003
PENRITH NSW 2740

ATTACHMENT : ADVICE OF LIKELY DIVIDEND

Our Reference : 1051982090483 44634048372
Name : FIVE ISLANDS INVEST PTY LTD ASF THE TRUSTEE 
FOR FIVE ISLANDS INVESTMENT UNIT TRUST
Liquidator : Joseph Hayes & Andrew McCabe

C/- WEXTED Advisors
GPO Box 7091
Sydney NSW 2001

Please tick the appropriate box(es) :
(a) priority claim [ ] Payment in full expected

by …..../…..../.…......
[ ] Partial dividend expected

…...c in $ by ..…../…..../.…......
[ ] No dividend likely

[ ] Unclear whether there will be a 
dividend paid

(b) unsecured claim [ ] Payment in full expected
by …..../…..../.…......

[ ] Partial dividend expected
…...c in $ by …..../.….../….......

[ ] No dividend likely

[ ] Unclear whether there will be a 
dividend paid

Comments (if appropriate) -

..........................................................................................................................................

..........................................................................................................................................

..........................................................................................................................................

Signed ...........................................................................Dated. ....................................
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FORM 535
subregulation 5.6.49(2)
Corporations Act 2001

FORMAL PROOF OF DEBT OR CLAIM 

To the Voluntary Administrators of Five Islands Invest Pty Ltd (Administrators Appointed) 
ACN 611 874 410 (“the Company”).

1. This is to state that the Company was on 24 November 2021, and still is, justly and truly indebted

to:

(full name, ABN and address of the creditor and, if applicable, the creditor's partners. If prepared by an employee or agent of the 

creditor, also insert a description of the occupation of the creditor) for dollars and   cents  

Particulars of the debt are: 
Date Consideration Amount Remarks 

(state how the debt arose) $ (include details of voucher substantiating payment) 

2. To my knowledge or belief the creditor has not, nor has any person by the creditor's order, had or
received any satisfaction or security for the sum or any part of it except for the following:

(insert particulars of all securities held.  If the securities are on the property of the company, assess the value of those securities.  If any bills 
or other negotiable securities are held, show them in a schedule in the following form). 

Date Drawer Acceptor Amount Due Date 
$

3. Signed by (select option):

I am the creditor personally.

I am employed by the creditor and authorised in writing by the creditor to make this statement.  I
know that the debt was incurred for the consideration stated and that the debt, to the best of my
knowledge and belief, remains unpaid and unsatisfied.

I am the creditor's agent authorised in writing to make this statement in writing.  I know the debt
was incurred for the consideration stated and that the debt, to the best of my knowledge and belief,
remains unpaid and unsatisfied.

Signature: Dated:

Name: Occupation: 

Address: 

RECEIVE REPORTS BY EMAIL Yes No

Do you wish to receive all future reports and correspondence from our office via email?

Email:…………………………………………………………………………… 

If being used for the purpose of voting at a meeting: 

a) Is the debt you are claiming assigned to you? No Yes
b) If yes, attach written evidence of the debt, the assignment and consideration

given. Attached

c) If yes, what value of consideration did you give for the assignment (eg, what amount
did you pay for the debt?)

$_________________

d) If yes, are you a related party creditor of the Company?
(f you are unsure contact the Voluntary Administrators’ office on (02) 9210 1708)) No Yes

s unpaaidididdiddddddddddiiddddiddididiiddddddidiidddddiiiiddiiididd and unsssssssssssssssaaaaaaaaataaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaa isfies unpaiddddddddddddddddddddddddddddddddddddddddddddddddddddddddddddddddddddddddddddddddd and unsatatataaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaa isfies unpaididdddddddddddddddddddddddddddddidddddd and unssataaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaa isfies unpaididdddddddddddddddddddddidddddd and unssataaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaa isfie
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FORM 535
subregulation 5.6.49(2)
Corporations Act 2001

FORMAL PROOF OF DEBT OR CLAIM 

To the Liquidators of Five Islands Invest Pty Ltd (In Liquidation)
ACN 611 874 410 (“the Company”).

1. This is to state that the Company was on 24 November 2021, and still is, justly and truly indebted 

to: 

            

            
(full name, ABN and address of the creditor and, if applicable, the creditor's partners.  If prepared by an employee or agent of the creditor, 

also insert a description of the occupation of the creditor) for          dollars and        cents  

Particulars of the debt are: 
Date Consideration Amount Remarks 

(state how the debt arose)     $ (include details of voucher substantiating payment) 

2. To my knowledge or belief the creditor has not, nor has any person by the creditor's order, had or 
received any satisfaction or security for the sum or any part of it except for the following:

(insert particulars of all securities held. If the securities are on the property of the company, assess the value of those securities. If any bills 
or other negotiable securities are held, show them in a schedule in the following form). 

Date Drawer Acceptor Amount Due Date 
    $

3. Signed by (select option):

I am the creditor personally. 

I am employed by the creditor and authorised in writing by the creditor to make this statement.  I 
know that the debt was incurred for the consideration stated and that the debt, to the best of my 
knowledge and belief, remains unpaid and unsatisfied.

I am the creditor's agent authorised in writing to make this statement in writing.  I know the debt 
was incurred for the consideration stated and that the debt, to the best of my knowledge and belief, 
remains unpaid and unsatisfied.

Signature: Dated:

Name: Occupation: 

Address:

RECEIVE REPORTS BY EMAIL Yes No

Do you wish to receive all future reports and correspondence from our office via email?

Email:……………………………………………………………………………

� �

If being used for the purpose of voting at a meeting:

a) Is the debt you are claiming assigned to you? No Yes
b) If yes, attach written evidence of the debt, the assignment and consideration 

given. Attached

c) If yes, what value of consideration did you give for the assignment (eg, what amount 
did you pay for the debt?)

$_________________

d) If yes, are you a related party creditor of the Company?   
(f you are unsure contact the Voluntary Administrators’ office on (02) 9210 1708)) No Yes

Pub Invest Pty Ltd ACN 606 333 975

N/A

Damian Kelly Director

Unit 6, 75 Bradleys Head Road, Mosman NSW 2088

x
hgriffiths@gclegal.com.au

Management Agreement dated 27 March 2018 and payment of the "Capital Gains Bonus",
Invoice INV-0847 and see detailed submissions attached

ns unpaid and uuuuuuuuuuuuunsnnnnn atisf

K ll

30/03/2022

3,321,488 00
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FORM 535
subregulation 5.6.49(2)
Corporations Act 2001

FORMAL PROOF OF DEBT OR CLAIM 

To the Liquidators of Five Islands Invest Pty Ltd (In Liquidation)
ACN 611 874 410 ( .

1. This is to state that the Company was on 24 November 2021, and still is, justly and truly indebted 

to:

(full name, ABN and address of the creditor and, if applicable, the creditor's partners. If prepared by an employee or agent of the creditor, 

also insert a description of the occupation of the creditor) for                                  dollars and            cents 

Particulars of the debt are: 
Date Consideration Amount Remarks 

(state how the debt arose)     $ (include details of voucher substantiating payment) 

2. To my knowledge or belief the creditor has not, nor has any person by the creditor's order, had or 
received any satisfaction or security for the sum or any part of it except for the following:

(insert particulars of all securities held. If the securities are on the property of the company, assess the value of those securities. If any bills 
or other negotiable securities are held, show them in a schedule in the following form). 

Date Drawer Acceptor Amount Due Date 
    $

3. Signed by (select option):

I am the creditor personally. 

I am employed by the creditor and authorised in writing by the creditor to make this statement.  I 
know that the debt was incurred for the consideration stated and that the debt, to the best of my 
knowledge and belief, remains unpaid and unsatisfied.

I am the creditor's agent authorised in writing to make this statement in writing.  I know the debt 
was incurred for the consideration stated and that the debt, to the best of my knowledge and belief, 
remains unpaid and unsatisfied.

Signature: Dated:

Name: Occupation: 

Address:

RECEIVE REPORTS BY EMAIL Yes No

Do you wish to receive all future reports and correspondence from our office via email?

If being used for the purpose of voting at a meeting:

a) Is the debt you are claiming assigned to you? No Yes
b) If yes, attach written evidence of the debt, the assignment and consideration 

given. Attached

c) If yes, what value of consideration did you give for the assignment (eg, what amount 
did you pay for the debt?)

$_________________

d) If yes, are you a related party creditor of the Company?   
(f you are unsure contact the )) No Yes

GCKW Services Pty Ltd ABN 83 235 803 850 on behalf of Gilchrist Connell Pty Ltd

N/A

13 April 2022

Hannah Griffiths Principal

Gilchrist Connell Lawyers, Level 24, 6-10 O'Connell Street, Sydney NSW 2000

x
hgriffiths@gclegal.com.au

a. Invoice No. 85892 dated 30 September 2021 for $4,055.70 (enclosed); and
b. The sum of $35,866.66, being the total of the following invoices (totalling $143,486.63) issued in respect of work performed for the Trustee companies in liquidation, divided by 4
i. Invoice No. 83905 dated 29 October 2021 for $19,102.12;
ii. Invoice No. 84334 dated 16 November 2021 for $44,816.20;
iii. Invoice No. 85070 dated 30 November 2021 for $34,142.88;
iv. Invoice No. 86053 dated 31 December 2021 for $40,864.23; and 
v. Invoice No. 86510 dated 31 January 2021 for $4,541.20

3639,922
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Peak Invest Pty Ltd (in liquidation) 

Five Islands Invest Pty Ltd (in liquidation) 

Submissions in respect of proofs of debt lodged by J & P Marlow (No 2) Pty Ltd and 
Blue Marlin Enterprises Pty Ltd 

1. This submission is made in support of the proofs of debt lodged by J & P Marlow (No 

2) Pty Ltd ACN 108 647 570 (JPMN2) and Blue Marlin Enterprises Pty Ltd ACN 129 

727 288 (BME) on 3 December 2021 and updated to accord with the sale price of 

relevant assets (PODs).  

2. As set out in the PODs, each of JPMN2 and BME make claims against each of Peak 

Invest Pty Ltd (in liquidation) ACN 601 201 183, Five Islands Invest Pty Ltd (in 

liquidation) ACN 611 874 410, Surry Hills Pub Invest Pty Ltd (in liquidation) ACN 616 

890 432 and Four by Four Investments Pty Ltd (in liquidation) ACN 641 104 761 

(together, Companies) in respect of Capital Gains Bonus Fees, payable pursuant to 

the terms of Clause 3 of Schedule 2 of each of the Hotel Management Agreements 

entered into between each of the Companies and JPMN2 and BME.  

3. Those Agreements were most recently entered into on 28 December 2021 (following 

the ipso facto termination of each of the preceding hotel management agreements, 

which were on materially identical terms) between JPMN2 and BME with: 

a. Peak, together with RC One Pty Ltd (subject to a deed of company 

arrangement) ACN 601 200 364 (Peak Agreement); 

b. Five, together with Corrimal Pub Pty Ltd (subject to a deed of company 

arrangement) ACN 611 873 995 (Five Agreement); 

c. Surry, together with Surry Hills Pub Pty Ltd (subject to a deed of company 

arrangement) ACN 616 903 256 (Surry Agreement); and 

d. Four, together with North Nowra Pub Trading Pty Ltd (subject to a deed of 

company arrangement) ACN 641 105 160 (Four Agreement, and together, 

Agreements). 

4. Each of the latter named entities in 3(a) – (d) above were the “operating companies”, 

which owned and operated the hotel business conducted on the land held by each of 

the former named entities.    

5. Each of the Agreements refer to JPMN2 and BME jointly as Hotel Manager.  
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The Capital Gains Bonus Fees 

6. Each of the Agreements contain the following clause relating to the payment of Capital 

Gains Bonus Fees to JPMN2 and BME at “Schedule 2 – Fees”, the relevant parts of 

which are extracted below: 

“3. Capital Gains Bonus Fee 

(a) Upon occurrence of any Capital Gains Bonus Event, if the Capital Gains Bonus Fee 

Conditions are satisfied, then the Hotel Manager is entitled to receive the Capital Gains 

Bonus Fee, being an amount calculated as follows: 

A = ( B – C – D ) x E 

where: 

A [is the amount of] the Capital Gains Bonus Fee: 

B is the Net Sales Price 

C is the Purchase Price; 

D is the Net Capital Expenditure; and 

E is 15%. 

(b) The Capital Gains Bonus Fee is payable by the Landowner. The fee is calculated 

and payable within 30 days of completion of the Capital Gains Bonus Event. 

… 

(d) for the purposes of Item 3 of this Schedule 2, the following terms are defined: 

“Capital Gains Bonus Event” means the sale or other disposition of the Property by the 

Landowner. 

“Capital Expenditure” means the aggregate of the capital expenditure undertaken on 

the Property, including the amounts of any minor and major capital works programs 

(such as improvements of the Property and refurbishment of the building and premises. 

“Net Capital Expenditure” means the amount of the Capital Expenditure less any 

applicable depreciation or amortisation costs relating to works undertaken. 

“Net Sales Price” means the sale price of the Property under a contract signed by the 

Landowner as the seller (which may include the Company as the seller of the 

Business), less any adjustments, taxes, fees, legal costs and agents’ commissions 

payable by the Company and the Landowner in connection with its sale or disposition 

of the Property and otherwise in connection with the operation of the Business. 

“Purchase price means $[the purchase price of each respective hotel is set out].” 
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7. We are instructed that each of the hotels to which each of the above agreements refers 

have been sold, or are in the process of being sold.  In particular, we understand that, 

at present, the following sales have been achieved:  

a. Rose and Crown Pub, with a total sale price of $42 million, comprised of $17 

million in respect of the land, and $25 million in respect of the business.  The 

land on which the Rose and Crown Pub operated was owned by Peak, and its 

business was operated by a related entity, RC One. 

b. Corrimal Pub, with a total sale price of $32.5 million, comprised of $22.5 million 

in respect of the land, and $10 million in respect of the business.  The land on 

which the Corrimal Pub operated was owned by Five, and its business was 

operated by a related entity, Corrimal Pub. 

8. In this context, that each of JPMN2 and BME is entitled to payment of a Capital Gains 

Bonus Fee is not, we understand, controversial.  We understand, however, that the 

Liquidators would be assisted by further submissions in relation to the quantification of 

that fee, and in particular, as to whether that fee is to be calculated by reference to the 

sale price of the land alone, or the land and the business which operated upon it.  

9. For the reasons which follow, it is patent that the Capital Gains Bonus Fee is to be 

determined by the sale price of the land and business, and not only the land alone.   

10. Despite the arguably poor drafting of the Agreements, when looked at as a whole, 

there is both textual and contextual support for the conclusion that the Capital Gains 

Bonus Fee must be calculated by reference both to the value of the land, and of the 

business.   

11. First, the Hotel Management Services Agreement entered into between RC One, 

JPMN2 and BME in 2014 (enclosed) defines the Capital Gains Bonus Fee as being 

calculated as “15% of the net capital gain arising on the disposal of the Hotel calculated 

assuming [RC One] is a company trading in its own right” (see Schedule 3 of that 

agreement).  “Hotel” is defined in that agreement as meaning “Rose and Crown Hotel 

Parramatta, Business, Land and Building Improvements” – that is, the whole of the 

business and the land upon which it operates, together with building improvements.  A 

similar treatment is applied in respect of the Services Agreement entered into between 

Five and JPMN2 and BME on or about 2 July 2016 (enclosed - see schedule 3 of that 

agreement).  

282



4 
 

12. That is, the basis upon which the parties entered into the agreements was plainly on 

the (understandable) basis that the endeavours ofJPMN2 and BME would affect both 

the value of the land and, more significantly, the value of the business.  

13. That the value of the business is a relevant integer in the calculation of any bonus fee 

is entirely understandable when one considers that the role of JPMN2 and BME would 

more directly affect the value of the business rather than the value of the land. 

14. Second, the “Purchase Price” referred to in each of the Agreements at Clause 3 of 

Schedule 2 is not the purchase price of the land, but rather, the purchase price of the 

land and the business.  The Agreements do not record the purchase price of the land 

alone.   

15. Thus, the only possible way to calculate the Capital Gains Bonus Fee is to take what 

is known in the Agreement (the total purchase price of the land and business), and 

what is known external to the agreement (the sale price of the land and business 

together).  

16. Any other construction would require the importation of information not found in the 

Agreements, which would have been an obviously relevant and necessary integer to 

the calculation of the Capital Gains Bonus Fees, but in respect of which the parties 

had never recorded any agreement.  Were the parties to intend that the Capital Gains 

Bonus Fee be confined only to any uplift in value of the land, then it would have been 

a simple thing for the parties to record the value of the land somewhere in the 

Agreements. They did not, both because it was not their intention that occur, and 

because that value was wholly unnecessary to give effect to the clause as drafted. 

17. Third, the language of the clause makes it clear that, despite the infelicitous drafting, 

the parties intended, and the clause provides, that the Capital Gains Bonus Fee be 

levied on the sum of the sale price of the land and the business.  In particular, the 

definition of “Net Sales Price” in Clause 3 of Schedule 2 refers not only to matters 

relevant to the price of the land, but to that price being calculated “less any 

adjustments, taxes, fees, legal costs and agents’ commissions payable by the 
Company and the Landowner in connection with its sale or disposition of the Property 

and otherwise in connection with the operation of the Business.”  (emphasis 

added). 

18. Plainly, the net sales price is to be calculated by reference to the whole of the sale 

price of the land and business, and not just the land. Were it otherwise, then there 

would be no reason for that calculation to bring into account any matters relating to the 

“Company” (which in each Agreement is the relevant operating entity).   
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19. At this point, one observes that the plain meaning of the Agreements is that the Capital 

Gains Bonus Fee is to be calculated by reference to the sale price of both the land and 

the business.   

20. That some parts of the clause are less than expertly drafted does not detract from this.  

In particular, that the defined term “Property” in each Agreement refers only to the 

relevant land, and is then used as an integer of the calculation of the Capital Gains 

Bonus Fee, is not determinative.   

21. It is well-settled that “[w]ords may generally be supplied, omitted or corrected, in an 

instrument, where it is clearly necessary in order to avoid absurdity or inconsistency,”1 

but in order for that principle to apply, it must be “clear that something has gone wrong 

with the language … and it [is] clear what a reasonable person would have understood 

the parties to mean.”2   

22. Here, each of those preconditions are met.   As we have set out above, it is clear that 

something has “gone wrong” with the language of the clause, to the extent that it might 

suggest that the Capital Gains Bonus Fee is to be limited only to the value of the land.  

That conclusion would be both inconsistent with the parties’ intentions (reflected in the 

prior versions of the management agreements, the purchase price stated in the 

Agreements, and the definition of Net Sales Price) and would give rise to an absurdity, 

in that one clause in each Agreement would be non-sensical, where one could not 

calculate the fee where the sub-set of the purchase price necessary to do so was 

missing.   

23. It is also apparent that one can readily understand what the parties meant by this 

clause.  The best example of this is the fact that the “Purchase Price” to be used as an 

integer in calculation of the Capital Gains Bonus Fee is that for the whole of the land 

and business.  Further support is found when one observes, as set out above, that the 

“Net Sales Price” also calls into consideration the sum of the land and business 

expenses.   

24. For at least these reasons, JPMN2 and BME submit that their claims in respect of the 

Capital Gains Bonus Fees should be admitted in the following amounts, being 

reflective of a fee payable on the whole of the land and business purchase and sale 

prices: 

 
1 Fitzgerald v Masters (1956) 95 CLR 420, 426-7.  
2 Maggbury Pty Ltd v Hafele Australia Pty Ltd (2001) 210 CLR 181, at [43].  
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a. $4,242,021.90 payable by Peak (being the aggregate of $3,535,018.25 due to 

JPMN2 and $707,003.65 due to BME); and 

b. $3,321,489.90 payable by Five (being the aggregate of $2,767,907.75 due to 

JPMN2 and $553,581.55 due to BME). 

25. Calculations of these amounts are enclosed. It should be noted that having regard to 

the: 

a. Net Sales Price (as defined in Schedule 2 of the Agreements), JPMN2 and 

BME do not currently know the Net Sales Price, as the adjustments, expenses 

and commissions payable upon settlement is a matter that will be known to the 

Liquidators at or shortly prior to the settlement of sale of the hotels. For the 

purposes of calculating their claims, JPMN2 and BME have adopted the gross 

sales price for the hotels in the expectation that the Liquidators will adjudicate 

their claims in an amount that includes consideration of the net sales price. 

b. Net Capital Expenditure (as defined in Schedule 2 of the Agreements), JPMN2 

and BME do not know the amount of Net Capital Expenditure which is 

calculated by deducting the value of applicable depreciation or amortisation 

from any capital expenditure, which is not information within the knowledge of 

JPMN2 or BME but will be ascertainable from the Companies’ books and 

records currently in the possession of the Liquidators. JPMN2 and BME have 

not included any amount for Net Capital Expenditure in the calculation of their 

claims in the expectation that the Liquidators will adjudicate their claims in an 

amount that includes consideration of the amount of Net Capital Expenditure, 

if any. In this regard JPMN2 and BME anticipate that having regard to the 

effluxion of time since substantial capital expenditure occurred, the net value 

of any capital expenditure (after taking into account the accumulated value of 

depreciation and amortisation) will be minimal, if any. 

c. Division of the Capital Gains Bonus Fee as between JPMN2 and BME, the 

Capital Gains Bonus Fee, consistent with the provisions relating to other fees 

payable to JPMN2 and BME under the Agreements, refer to JPMN2 and BME 

jointly as Hotel Manager and, during the course of operating the hotels, JPMN2 

and BME have divided any fees received jointly by dividing them 5/6 to JPMN2 

and 1/6 BME and, for the sake of completeness, have updated their respective 

PODs to reflect the same distribution of the total amount of the Capital Gains 

Bonus Fee. 
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Damian Kelly

26th July 2016
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Capital Gains Bonus Fee Calculations

Rose and Crown
Gross Sale Price 42000000
Purchase Price 13719854
Net Capital Expenditure (unknown)
Factor 0.15

Capital Gains Bonus Fee 4242021.90
Payable to BME (1/6) 707003.65
Payable to JPMN2 (5/6) 3535018.25

Corrimal
Gross Sale Price 32500000
Purchase Price 10356738
Net Capital Expenditure (unknown)
Factor 0.15

Capital Gains Bonus Fee 3321489.30
Payable to BME (1/6) 553581.55
Payable to JPMN2 (5/6) 2767907.75
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16 June 2022

File

James Le Messurier

Peak Invest Pty Ltd (In Liquidation) (Peak Invest)
The J&P Marlow (No 2) Pty Limited (JPM) and Blue Marlin Enterprises Pty Ltd
(BME), together (the Marlow), proof of debt adjudication

1. Executive summary
1.1. The purpose of this file note is to provide a workpaper on the adjudication of the Marlow Claims in 

the administration.

1.2. In summary, I recommend admitting the POD claims as follows:

1.3. Notwithstanding this recommendation, as there may be some doubt on the interpretation of the 
application of the Capital Gain Bonus Fee (CGBF) to the land and business, or to solely the land, it is 
recommended that directions be sought under section 90-15 from the Court.  Further details in these 
concerns are outlined in the affidavit of Mr Andrew McCabe.  

1.4. The background, reasoning and justification of my recommendations are provided below in further 
detail.

2. Proof of Debt (POD)
2.1. The original POD’s were lodged for voting purposes at the creditors meeting of the administration 

and dated 3 December 2021.  A summary of the original POD’s based on the estimated sale price of 
the Hotel Asset (land and business) are below:

JPM POD in the amount of $1,440,000; and

BME POD in the amount of $1,440,000.

2.2. Following the divestment of the Hotel Asset (land and business), Marlow lodged updated POD 
claims to include the higher sale prices achieved by the Receivers and Managers.  The updated
POD’s were received on 5 April 2022 and total $4,242,021.90, as detailed below:

JPM in the amount of $3,535,018.25; and 

BME in the amount of $707,003.65.

2.3. For the purpose of this workpaper, we assume the original POD have been withdrawn and provide 
this paper to consider the updated POD’s provided by Marlow. For the avoidance of doubt the 
original POD claims will be rejected in full.

3. POD Supporting Documents
3.1. As part of the supporting documentation to the 5 April 2022 Marlow POD’s, Marlow provide a 

submission of the claims, which included addition documentation as detailed below.

Entity Apportionment POD Claim WXA Admitted WXA Rejected WXA reasoning for rejection
$ $ $

JPM 5/6 th's 3,535,018.25 3,250,548.52 284,469.73 Deduction of claim for net capital expenditure
BME 1/6 th's 707,003.65 650,109.70 56,893.95 Deduction of claim for net capital expenditure
Total 4,242,021.90 3,900,658.22 341,363.68
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3.2. Hotel Management Services Agreement (HMSA) dated in or around 2014 between RC One Pty Ltd 
(RC One) and Marlow.

3.3. Hotel Management Agreement (HMA) dated 9 January 2019 between: RC One Pty Ltd; Peak Invest  
Pty Ltd ATF Peak Unit Trust; JPM; BME; and Pub Invest Pty Ltd.

3.4. HMA dated 28 December 2021 between: RC One Pty Ltd (Administrators Appointed); Peak Invest 
Pty Ltd (Administrators Appointed) ATF Peak Unit Trust; JPM; and BME.

3.5. The HMA dated 9 January 2019 is materially identical to the HMA dated 28 December 2021, except 
Pub Invest Pty Ltd is not a party to the HMA dated 28 December 2021.

4. Books and Records
4.1. The Books and records of the Peak Invest do not disclose any liabilities owing to Marlow.

4.2. This is consistent with the basis of the claim, in that it is a contingent claim that only crystalises upon 
the sale of the Property / Hotel. 

5. Key terms of the HMA (extracts)
5.1. Item 3 of the HMA’s dated 9 January 2019 and 28 December 2021 both include the following at 

Schedule 2 (the below is an extract from the HMA):

3. Capital Gains Bonus Fee

(a) Upon occurrence of any Capital Gains Bonus Event, if the Capital Gains Bonus Fee 
Conditions are satisfied, then the Hotel Manager is entitled to receive the Capital Gains 
Bonus Fee, being an amount calculated as follows:

A = (B- C - D ) x E

where:

A is the amount of the Capital Gains Bonus Fee;

B is the Net Sales Price; 

C is the Purchase Price; 

D is Net Capital Expenditure; and 

E is 15%.

(b) The Capital Gains Bonus Fee (CGBF) is payable by the Landowner. The fee is calculated 
and payable within 30 days of completion of the Capital Gains Bonus Event.

(c) The Hotel Manager’s entitlement to the Capital Gains Bonus Fee is conditional upon the 
following criteria being satisfied:

(i) The calculation of the Capital Gains Bonus Fee results in a positive number.

(ii) The Hotel Manager not being in breach of this Agreement.

(d) For the purposes of Item 3 of this Schedule 2, the following terms are defined:

“Capital Gains Bonus Event” means the sale or other disposition of the Property by the 
Landowner;

“Capital Expenditure” means the aggregate of the capital expenditure undertaken on the 
Property, including the amounts of any minor and major capital works programs (such as 
improvements of the Property and refurbishment of the building and premises);

“Net Capital Expenditure” means the amount of the Capital Expenditure less any applicable 
depreciation or amortisation costs relating to works undertaken;

“Net Sales Price” means the sale price of the Property under a contract signed by the 
Landowner as the seller (which may include the Company as the seller of the Business), 

330



less any adjustments, taxes, fees, legal costs and agents' commissions payable by the 
Company and the Landowner in connection with its sale or disposition of the Property and 
otherwise in connection with the operation of the Business; and

“Purchase Price” means $13,719,854.

5.2. Furthermore, I note the following relevant definitions included at Clause 1.1 of the HMA’s 
9 January 2019 and 28 December 2021:

“Business” means the business consisting of:

Management of the Hotel, which includes the sale of liquor, food and other beverages, 
gaming activities and other events; and

Such other business activities as the Company and the Hotel Manager agree;

“Hotel” means the Rose and Crown Hotel, operated from the Property;

“Property” means the property located at 11 Victoria Road, Parramatta NSW 2150;

“Company” means RC One Pty Ltd; and

“Landowner” means Peak Invest Pty Ltd ATF the Peak Unit Trust.

6. WXA Commentary on HMA
6.1. Contractually, it appears the Capital Gains Bonus Fee (CGBF) may be payable only on any capital 

gain attributable to the sale of the Land (or Real Property). I note:

6.1.1. The Definition of Net Sale Price states “Net Sales Price” means the sale price of the 
Property under a contract signed by the Landowner as the seller;

6.1.2. Property is defined as above “means the property located at 11 Victoria Road, Parramatta 
NSW 2150;”

6.1.3. The Hotel and the Business are each defined separately; and

6.1.4. Capital Gains Bonus Event is defined as “the sale or other disposition of the Property by 
the Landowner.”

6.2. Given Property, Hotel and Business each have been defined, it would follow that the HMA easily 
could have been drafted to define the Net Sale Price as “the combined sale price of the Property and 
Business”. Therefore, on a contractual basis the calculation of the CGBF and in turn the Marlow 
claim is uncertain.

6.3. Further, I have considered the definition of net sales prices. I note that the sale proceeds are based 
on the purchasers assessment of the normalised EBITDA of the business plus land, entitlements and 
assets.  As the normalised EBITDA includes a provision for gaming tax and gaming licence fees, 
which is multiplied by the capitalisation rate to obtain the sale price of the business, no further 
deductions or adjustments to the gross sale price are required.  This has been considered in the
WXA calculation of the Net Sale Price, which is provided at section 9.8 below. 

7. Marlow Submissions
7.1. In support of the claim, Marlow has made submissions (Marlow Submissions) setting out why they 

contend the CGBF is to be calculated by reference to the sale price of the land and business, rather 
than the sale price of the land alone. 

7.2. Amongst other things, the Marlow Submissions contend that the intent of the parties when entering 
the HMSA and HMA’s was that the CGBF is to be calculated by reference to the sale price of the 
land and business.

7.3. The Marlow Submissions claim:

7.3.1. the HMSA dated in or around 2014 between RC One and Marlow define the CGBF as 
being calculated as “15% of the net capital gain arising on the disposal of the Hotel 
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calculated assuming RC1 (being RC One) is a company trading in its own right. “Hotel” is 
defined in that agreement as meaning “Rose and Crown Hotel Parramatta, Business, Land 
and Building Improvements” – that is, the whole of the business and the land upon which it 
operates, together with building improvements;

7.3.2. the basis upon which the parties entered into the agreements was plainly on the basis that 
the endeavours of Marlow would affect both the value of the land and, more significantly, 
the value of the business, given the that the role of Marlow (as Hotel Manager) would more 
directly affect the value of the business rather than the value of the land;

7.3.3. the “Purchase Price” referred to in each of the HMSA’s at Clause 3 of Schedule 2 is not the 
purchase price of the land, but rather, the purchase price of the land and the business.  
The Agreements do not record the purchase price of the land alone;

7.3.4. were the parties to intend that the CGBF be confined only to any uplift in value of the land, 
then it would have been a simple thing for the parties to record the value of the land 
somewhere in the HMSA or HMA’s. They did not, both because it was not their intention 
that occur, and because that value was wholly unnecessary to give effect to the clause as 
drafted;

7.3.5. the language of the clause makes it clear that, despite the infelicitous drafting, the parties 
intended, and the clause provides, that the CGBF be levied on the sum of the sale price of 
the land and the business.  In particular, the definition of “Net Sales Price” in Clause 3 of 
Schedule 2 refers not only to matters relevant to the price of the land, but to that price 
being calculated “less any adjustments, taxes, fees, legal costs and agents’ commissions 
payable by the Company and the Landowner in connection with its sale or disposition of 
the Property and otherwise in connection with the operation of the Business;” and

7.3.6. the net sales price is to be calculated by reference to the whole of the sale price of the land 
and business, and not just the land. Were it otherwise, then there would be no reason for 
that calculation to bring into account any matters relating to the “Company” (which in each 
agreement is the relevant operating entity).

8. WXA comments re Marlow Submissions:
8.1. The original Business Sale contract dated 14 August 2014 discloses at Special Condition 51 the 

purchase price for “all assets sold by the vendor pursuant to this contract and the interdependent 
Sale of Land Contract (save as to stock-in-trade) shall be $13,100,000;”

8.2. The HMSA defines the purchase price as $13,100,000, both HMA’s define purchase price as 
$13,719,854. In the absence of further details as to how this amount is calculated, WXA assume the 
increase from $13.1M to $13.7M is in respect of settlement adjustments and cash on hand;

8.3. Marlow provides a calculation of the claim (see below), however, acknowledges that there is certain 
information that they do not have, but which is required to calculate the CGBF such as adjustments 
required to calculate “Net Sale Price” from the gross sale price, and the details of the “Net Capital 
Expenditure”.
Capital Gains Bonus Fee Calculations Rose & Crown Hotel

$
Gross Sale Price (Land and business) 42,000,000
Purchase Price 13,719,854
Net Capital Expenditure (unknown)
Factor 0.15
Capital Gains Bonus Fee 4,242,021.90

Payable to JPMN2 (5/6) 3,535,018.25
Payable to BME (1/6) 707,003.65
Capital Gains Bonus Fee 4,242,021.90
Source: Marlow Submission in support of the 5 April 2022 POD Claims
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9. Recommendation
9.1. There appears to be no doubt that Marlow is entitled to a CGBF based on the HMA’s dated 

9 January 2019 and 28 December 2021.  The only issue is whether the fee is calculated by 
reference to the land portion of the relevant sale price or the consideration paid for the freehold going 
concern (land and business).

9.2. It appears the intent of the parties when entering into the HMA’s dated 9 January 2019 was that the 
Net Sale Price used to calculate the CGBF was intended to be the total consideration paid for the 
freehold going concern (land and business) for the following reasons:

9.2.1. The purchase price included as “C” in the CGBF calculation is the original freehold going 
concern purchase price (ie land and business). The purchase price for the land only 
portion of the original transaction is not disclosed anywhere in the HMA’s;

9.2.2. Marlow’s role as Hotel Manager would more directly affect the value of the business rather 
than the value of the land;

9.2.3. The definition of “Net Sales Price” which the relevant part of the definition is “means the 
sale price of the Property under a contract signed by the Landowner as the seller (which 
may include the Company as the seller of the Business)..” contemplates that the Property 
may or may not be sold along with the business.  The words in parenthesis make this clear.  
Where a sale occurs with the rights to manage the Hotel (i.e. the business), it is the sales 
price of the land and business that is the relevant integer.  Therefore, where the Property is 
not sold in conjunction with the business, the sale price of the Property will not include any 
such component and will be the land value only; and

9.2.4. the words “which may include the Company as the seller of the Business” appear to mean 
that the Net Sales Price includes the consideration received for the Business.  Otherwise, 
those words would be irrelevant.

9.3. Further it was also the intent of at least two of the parties to the 28 December 2021 HMA, being 
Marlow and Mr McCabe, in his capacity as Trustee of the Hotel Asset, that the Net Sale Price used 
to calculate the CGBF was intended to be the total consideration paid for the freehold going concern 
(land and business) for above reasons.

9.4. I note that the Marlow POD’s dated 3 December 2021 contemplated the CGBF claimed would be 
split equally between the two Marlow entities. However, the Marlow POD’s dated 5 April 2022 have 
split the CGBF claimed 5/6th’s to JPM and 1/6th to BME.

9.5. The Marlow Submissions state: 

Division of the Capital Gains Bonus Fee as between JPMN2 and BME, the Capital Gains Bonus 
Fee, consistent with the provisions relating to other fees payable to JPMN2 and BME under the 
Agreements, refer to JPMN2 and BME jointly as Hotel Manager and, during the course of 
operating the hotels, JPMN2 and BME have divided any fees received jointly by dividing them 
5/6 to JPMN2 and 1/6 BME and, for the sake of completeness, have updated their respective 
PODs to reflect the same distribution of the total amount of the Capital Gains Bonus Fee.

9.6. The HMA’s do not disclose a split of the CGBF between the Marlow entities, just that the Hotel 
Manager (defined as the Marlow Group) is entitled to receive the CGBF. The HMA’s define Marlow 
Group as “Marlow Group” means The J & P Marlow (No 2) Pty Limited (ACN 108 647 570) and Blue 
Marlin Enterprises Pty Ltd (ACN 129 727 288), jointly and severally.

9.7. In consideration to the joint and several liability under the HMA, historically how Marlow has split 
dividend fees and the formal POD’s received and executed by the Marlow parties, we propose to 
partially admit the Marlow claim in the same apportionment as claimed by Marlow (ie 5/6th’s to JPM 
and 1/6th to BME) as outlined below.
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9.8. Further details on the WXA Admitted calculations are below. 

Entity Apportionment POD Claim WXA Admitted WXA Rejected WXA reasoning for rejection
$ $ $

JPM 5/6 th's 3,535,018.25 3,250,548.52 284,469.73 Deduction of claim for net capital expenditure
BME 1/6 th's 707,003.65 650,109.70 56,893.95 Deduction of claim for net capital expenditure
Total 4,242,021.90 3,900,658.22 341,363.68

Peak Invest - Rose & Crown Hotel

A = (B - C- D) x E
where:
  A is the amount of the Capital Gains Bonus Fee;
  B is the Net Sales Price;
  C is the Purchase Price;
  D is the Net Capital Expenditure; and
  E is 15%.

$
B - Net Sale Price 41,404,731.20
C - Purchase Price (13,719,854.00)
D- Net Capital Expenditure (1,680,489.06)
E -15% 15%
A - Capital Gains Bonus Fee 3,900,658.22

B - Net Sale Price $
Gross Sale Price 42,000,000.00
Net Settlement Adjustments - Land & GME (147.70)
Net Settlement Adjustments - Business 4,594.01
Adjusted Sales Price 42,004,446.31

Less: less any adjustments, taxes, fees, legal costs and agents' 
commissions payable by the Company and the Landowner in 
connection with its sale or disposition of the Property and otherwise in 
connection with the operation of the Business.
Agents commission - HTL Property (374,158.79)
Legal Fees - Hatzis Cusack Lawyers (30,000.00)
Legal Fees - Maddocks (4,065.05)
Receivers remuneration directly related to sale of Rose & Crown (134,575.65)
OPV - Valuer fees (18,150.00)
PEXA fees (117.92)
Discharge of Mortgage fees (147.70)
Hall Chadwick - remuneration directly related to sale of Rose & Crown (27,500.00) *estimate only
Hall Chadwick - legal fees directly related to sale of Rose & Crown (11,000.00) *estimate only
B - Net Sale Price 41,404,731.20

C - Purchase Price 13,719,854.00

D- Net Capital Expenditure
Building Improvements at Cost (Balance Sheet as at 24 November 2022) 2,193,253
Accumulated Depreciation (512,763.94)
D- Net Capital Expenditure 1,680,489.06
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 “Approvals” means all consents, approvals, licences and permits from all relevant 
Government Authorities required to operate the Hotel as a venue that serves liquor, food 
and beverages, hosts events and operates gaming machines. 

“Associates” of a person means another person who is associated with the first within the 
meaning of sections 10 to 17 of the Corporations Act. 

 “Business” means the business consisting of: 

(a) management of the Hotel, which includes the sale of liquor, food and other 
beverages, gaming activities and other events; and 

(b) such other business activities as the Company and the Hotel Manager agree. 

 “Business Day” means a day on which banks are open for general business in Sydney, 
New South Wales (excluding Saturdays, Sundays and public holidays). 

 “Commencement Date” means 1 August 2016.  

 “Confidential Information” in relation to a party means information that:  

(a) is by its nature confidential; 

(b) is divulged in circumstances which imply that it is confidential; 

(c) the party receiving the information knows or ought to know is confidential; and 

(d) is designated by a party as confidential, and includes: 

(i) information which has any actual or potential commercial value or is 
comprised in or relating to any Intellectual Property Rights of a party;  

(ii) information relating to the financial position of a party, including information 
relating to the assets or liabilities of the party and any other matter that does 
or may affect the financial position or reputation of the party; 

(iii) information relating to a party’s organisation, internal management and 
structure, policies, processes, business practices, financial affairs and 
strategies; and 

(iv) Personal Information or any other information relating to a party’s 
employees, subcontractors, agents, clients or suppliers. 

 “Consequential Loss” means: 

(a) any Loss suffered by a party that cannot reasonably be considered to arise naturally 
from that breach or event or events giving rise to the Loss; and 

(b) any and all loss of revenue, loss of profits, loss of anticipated savings or business, 
loss of data, loss of value of equipment, loss of use, loss of opportunity or 
expectation loss and any form of consequential, special, indirect, punitive or 
exemplary loss or damages. 

 “Contract Material” means any Material created or required to be created by the Marlow 
Group specifically as part of, or for the purposes of, performing the Services, but for the 
avoidance of doubt does not include any Marlow Material. 

 “Corporations Act” means the Corporations Act 2001 (Cth) and for the time being in force 
together with the regulations. 
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 “Fees” means the fees set out in Schedule 2. 

 “Financial Covenants” means the financial benchmarks and requirements set out in 
Schedule 3. 

 “Financial Year” means the period of 12 months beginning on 1 July and ending on 
30 June in each year, except that: 

(a) the first Financial Year begins on the date of Commencement Date and ends on the 
first 30 June to occur thereafter; and 

(b) the last Financial Year begins on the last 1 July before the termination date of this 
Agreement and ends on the termination date of this Agreement. 

 “Government Authority” means: 

(a) a local, state or federal government; 

(b) a minister, department or agency of any local, state or federal government; 

(c) a corporation, authority or body that is constituted under statute or regulation for a 
public purpose; 

(d) a holder of a statutory office for a public purpose, or a person charged with the 
administration of a law;  

(e) a regulatory body; or 

(f) a court, tribunal or commission constituted under statute or regulation. 

 “GST” means ‘GST’ as defined in the GST Law.   

 “GST Law” means the A New Tax System Goods and Services Act 1999 (Cth) and all other 
relevant legislation relating to the introduction and administration of GST. 

“Hotel” means the Crown Hotel, operated from the Property. 

“Hotel Manager” means the Marlow Group. 

“Hotel Management Agreement” means the Hotel Management Agreement entered into 
between the Hotel Manager and the Company relating to the management of the Hotel, as 
amended from time to time. 

“Hotel Management Services” means the services provided by the Hotel Manager under 
the Hotel Management Agreement. 

“Infringement Claim” means any dispute, claim or action alleging infringement of any third 
party Intellectual Property Rights on grounds directly related to the provision of Services or 
the obligations of a party under this Agreement. 

“Intellectual Property Rights” means: 

(a) inventions, discoveries and novel designs, whether or not registered or registrable 
as patents or designs, including developments or improvements of equipment, 
products, technology, processes, methods or techniques; 

(b) copyright (including future copyright) throughout the world in all literary works, 
artistic works, computer software, and any other works or subject matter in which 
copyright subsists and may in the future subsist; 

(c) know-how and trade secrets; 
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(d) trade and service marks (whether registered or unregistered); and 

(e) proprietary rights under the Circuit Layouts Act 1989 (Cth); 

“Investors” means those persons holding units in the Trust. 

“Key Personnel” means Jason Marlow and Paul Camkin.  

“Landowner” means Peak Invest Pty Ltd (ACN 601 291 183) as trustee for the Peak Unit 
Trust. 

“Lease” means the lease between the Landowner and the Company regarding the 
Company’s occupation and use of the Property (including the Hotel), payment of rent and 
outgoings and other related matters. 

“Loss” means any liabilities, losses, damages, fees, costs, outlays, fines, penalties and 
expenses arising in contract, tort (including negligence) or equity or under any statute.  

“Manager” means Pub Invest Pty Ltd (ACN 606 333 975). 

 “Marlow Group” means The J & P Marlow (No 2) Pty Limited (ACN 108 647 570) and Blue 
Marlin Enterprises Pty Ltd (ACN 129 727 288), jointly and severally.  

“Marlow Material” means any Material, including any of Hotel Manager’s methodologies, 
processes, tools, tool-kits, routines, designs, templates, formats, strategies, content 
management tools or procedures which are: 

(a) the Intellectual Property Rights of the Hotel Manager prior to the Commencement 
Date or which are created or acquired by the Hotel Manager on or after the 
Commencement Date (other than specifically and entirely for the purposes of 
providing the Services to the Company); and 

(b) is incorporated in, or necessarily used in providing, the Services under this 
Agreement. 

 “Material” means any material, information or knowledge, regardless of form, including any 
data, text, chart, graphics, reports, calculations, statistics, software, designs, templates, 
formats, tools, methodologies, strategies, processes, procedures or routines. 

 “Personal Information” means information or an opinion however stored, whether 
recorded in a material form or not, whether true or not true, about an individual whose 
identity is apparent, or can reasonably be ascertained, from the information or opinion. 

 “Prescribed Rate” means the Commonwealth of Bank of Australia Corporate Overdraft 
Reference Rate (Monthly Charging Cycle) plus 2% per annum. 

 “Property” means the property located at 11 Victoria Road, Parramatta NSW 2150. 

 “Relevant Law” means any Australian law applicable to the conduct of the Company or the 
Hotel Manager pursuant to, or resulting from obligations under, this Agreement which the 
Company or the Hotel Manager must satisfy in order for the Company or the Hotel Manager 
to avoid a relevant penalty, detriment or disadvantage. 

 “Services” means the services to be provided by the Hotel Manager as specified in 
Schedule 1. 

 “Trust” means the Peak Unit Trust. 

 “Trustee” means Peak Invest Pty Ltd (ACN 601 291 183) as the initial trustee of the Trust. 
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1.2 Rules for interpretation 

In this Agreement: 

(a) references to a person includes an individual, a corporation and an unincorporated 
association, an authority, a partnership and a trust; 

(b) references to one gender include all other genders; 

(c) references to the singular includes the plural and the plural includes the singular; 

(d) references to a party includes that party’s successors and permitted assigns, 
including any person taking by way of novation; 

(e) references to a statute or to a statutory provision includes any modification, 
re-enactment or replacement of it; 

(f) references to cash includes cheque and bank cheque;  

(g) references to amounts of money, $, AU$ or AUD are expressed in Australian dollars 
unless otherwise expressly stated; 

(h) references to a month or a quarter means a calendar month or calendar quarter 
respectively; 

(i) references to any document or agreement (including this Agreement) is to that 
document or agreement as amended, novated, varied or replaced from time to time; 

(j) headings are for convenience only and do not form part of this Agreement or affect 
its construction or interpretation; 

(k) the recitals form part of this Agreement; 

(l) the word “includes” in any form, is not a word of limitation; 

(m) where a word or phrase has a defined meaning under this Agreement, any other 
part of speech or grammatical form of that word or phrase has a corresponding 
meaning; 

(n) if any act, matter or thing is to be done is a day other than a Business Day, then that 
act, matter or thing will be done on the next Business Day; and 

(o) a provision of this Agreement must not be construed to the disadvantage of a party 
merely because that party was responsible for the preparation of this Agreement or 
the inclusion of the provision in this Agreement. 

2. APPOINTMENT 

2.1 Appointment of the Hotel Manager 

The Company appoints the Hotel Manager to provide the Services and the Hotel Manager 
accepts the appointment on the terms contained in this Agreement.   

2.2 Authority 

Subject to clause  2.3, the Company authorises the Hotel Manager to do all things on behalf 
of the Company which the Hotel Manager considers reasonably necessary or desirable to 
efficiently provide the Services in accordance with, and perform its functions and duties 
under, this Agreement. 
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2.3 Relationship 

(a) The Hotel Manager is an independent contractor of the Company only and nothing 
in this Agreement gives rise to a partnership, agency (other than as expressly 
contemplated in this Agreement), trust, fiduciary or other relationship between the 
parties. 

(b) Nothing in this Agreement is to be construed as creating any relationship in the 
nature of employer and employee, a partnership or a joint venture agreement.  

(c) No party may pledge or purport to pledge the credit of another party or make or 
purport to make any representations, warranties or undertakings for another party. 

(d) The Hotel Manager must not hold itself out, nor allow itself to be held out, as having 
any authority to bind the Company in any way, except as may be otherwise provided 
in this Agreement. 

2.4 Exclusivity 

(a) With effect from the date of this Agreement and during the term of this Agreement, 
the Services shall be performed exclusively by the Hotel Manager or its delegates, 
agents, Associates or permitted assigns and the Company will not appoint any other 
party to perform the Services except:  

(i) in circumstances where it is necessary to do so to comply with Applicable 
Requirements; or 

(ii) with the prior written approval of the Hotel Manager (not to be unreasonably 
withheld). 

(b) The Hotel Manager may provide services which are the same or similar to the 
services provided under this Agreement to other persons. 

2.5 Access 

The Company grants the Hotel Manager (including its officers, employees, agents and such 
other authorised persons) with access to the Hotel and the Property (including any 
equipment and facilities) to enable the Hotel Manager to carry out its obligations under this 
Agreement. 

3. OBLIGATIONS OF THE HOTEL MANAGER 

3.1 Services 

The Hotel Manager must during the term of this Agreement provide the Services in 
accordance with the terms of this Agreement. 

3.2 General obligations 

In performing the Services, the Hotel Manager must do the following: 

(a) Act competently, diligently, honestly and fairly with proper care, skill and diligence in 
performing its obligations under this Agreement. 

(b) Act in a prompt, timely and professional manner.  
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(c) Comply with all instructions and other proper requirements of the Company and/or 
the Manager in connection with the operation of the Business and the provision of 
Services under this Agreement. 

(d) Act in good faith in the best interests of the Company. If there is a conflict between 
the interests of the Company and the Hotel Manager, to prioritise the interests of the 
Company. 

(e) Act in compliance with all Relevant Laws. 

(f) Keep records relating to the discharge by the Hotel Manager of its obligations under 
this Agreement. 

(g) Maintain sufficient resources to enable it to provide the Services and otherwise fulfil 
its obligations under this Agreement. 

(h) Advise the Manager promptly of the service upon the Hotel Manager of any 
summons, subpoena or other like legal process, including photocopies of any 
notices, letters or other communications setting out or claiming any actual or alleged 
liability of the Company and/or the Manager, or any notices, letter or other 
communications from a Government Authority relating to the expenditure of money 
by the Company or the Manager. 

3.3 Appointment of service providers and consultants 

(a) The Hotel Manager is authorised to appoint service providers and consultants to 
undertake work in connection with the provision of Services and the management of 
the Hotel with the prior written consent of the Manager. The Hotel Manager is 
responsible for the payment of services provided by any service provider or 
consultant.  

(b) The Hotel Manager is responsible for the selection and appointment of suppliers, 
service providers and consultants appointed under this Agreement, including the 
terms of such appointments. The Hotel Manager shall use its best endeavours to 
ensure that such appointment terms are based on acceptable industry standards. 

(c) The Hotel Manager shall co-ordinate, monitor and manage the performance of 
service providers and consultants appointed under this Agreement and use its best 
endeavours to ensure that any such service providers and consultants perform their 
obligations in a proper and timely manner. 

(d) The Hotel Manager is not responsible or liable for any loss, damage or expense 
suffered or incurred by the Company as a result of any act or omission whatever 
(including a negligent act or omission) of any person appointed to provide services 
in connection with this Agreement beyond the extent to which the Hotel Manager is 
able to recover. 

3.4 Standards of assessing performance 

(a) The Hotel Manager must perform its obligations under this Agreement to the same 
standard and in the same manner as the Company itself would perform those 
obligations, acting reasonably. 

(b) The Hotel Manager must perform the Services diligently and continuously until the 
Services are completed or until its engagement is terminated in accordance with this 
Agreement. 
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3.5 Record keeping and reporting 

The Hotel Manager must: 

(a) maintain adequate records of all transactions and other matters in relation to the 
operation of the Business and retain such records for a period of not less than the 
longer of the term of this Agreement and any period required under Relevant Law; 

(b) provide the Manager with the reports specified in Schedule 1 and take reasonable 
steps to ensure that those reports are complete and accurate in all material respects 
to the extent the necessary information is within the reasonable control of the Hotel 
Manager; and 

(c) provide, upon reasonable request by the Manager or the Company, additional 
information which is complete and accurate in all material respects to the extent the 
necessary information is within the reasonable control of the Hotel Manager and is 
not subject to any confidentiality or professional privilege. 

3.6 Compliance with Applicable Requirements 

The Hotel Manager must act in compliance with, and use the judgement of a skilled 
professional providing the Services to ensure the Company complies with all Applicable 
Requirements to the extent that they concern the functions, powers and duties of the Hotel 
Manager under this Agreement.  However, the Company agrees and acknowledges that: 

(a) the Hotel Manager may act on specific instructions given by the Company without 
investigating whether the act will comply with the Applicable Requirements, but must 
not comply with any direction which it is aware will cause a breach of the Applicable 
Requirements;  

(b) the Hotel Manager is not required to do, or refrain from doing, anything in 
connection with this Agreement which may place the Hotel Manager in breach of 
any law. 

3.7 Compliance with this Agreement 

The Hotel Manager must (and must ensure that its respective employees, officers, 
delegates, agents and contractors) comply with any law and the terms of this Agreement to 
the extent that they concern the functions or obligations of the Hotel Manager (as 
applicable) under this Agreement or the exercise of those functions by any such person. 

3.8 Third party claims 

(a) The Hotel Manager must notify the Manager promptly of any claim made by any 
third party in relation to the Hotel or the Company of which the Hotel Manager is 
aware or has notice and will send to the Manager any notice, claim, summons or 
writ served on the Hotel Manager concerning the Hotel or the Company.  

(b) The Hotel Manager will not without the express written consent of the Manager 
and/or the Company purport to accept or admit any claims or liabilities of which it 
receives notification pursuant to clause 3.8(a) on behalf of the Company or make 
any settlement or compromise with any third party in respect of the Company. 

3.9 Litigation 

If legal action is initiated against the Hotel Manager by any third party in respect of any 
matter connected with this Agreement and in respect of which the Hotel Manager has the 
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benefit of an indemnity from the Company under this Agreement, the Company shall be 
entitled: 

(a) at its election, cost and risk to take over from the Hotel Manager the conduct and 
the defence of any such action; and  

(b) to prosecute any claim for indemnity or damages or other entitlement against any 
third party in the name of the Hotel Manager,  

provided that the Company first accepts (in writing) liability under the relevant indemnity in 
respect of which the Hotel Manager has the benefit of an indemnity from the Company 
under this Agreement. 

3.10 Hazards, accidents and injuries 

(a) To the extent reasonable possible, the Hotel Manager must not create or leave 
unattended any hazards, accidents and injuries at the Hotel or the Property.  

(b) All hazards, accidents and injuries must be reported to the Manager immediately.  

(c) All potential hazards, accidents and injuries which the Hotel Manager is aware of, 
whether caused by the Hotel Manager or not, must be reported to the Manager as 
soon as possible and no later than the next Business Day. 

(d) Where the acts or omissions of the Hotel Manager cause loss, damage or injury to a 
third party, then the Hotel Manager must promptly deal with the any third party 
claims.  

3.11 Damage to property 

The Hotel Manager must immediately report to the Manager any damage caused by the 
Hotel Manager or its employees, agents or contractors to the Property or any facilities and 
equipment at the Property, whether owned by the Company or a third party. The Hotel 
Manager agrees that it must, at its own cost and expense, make good any damage resulting 
from the provision of the Services or otherwise caused or contributed to, directly or 
indirectly, by the Hotel Manager or its employees.   

3.12 Responsibility 

Marlow and Blue Marlin are jointly and severally responsible and liable for the provision of 
the Services by the Hotel Manager under this Agreement. 

4. PERSONNEL 

4.1 Personnel  

The Hotel Manager shall ensure that it has sufficient personnel as is required for the full and 
proper discharge of the Services.  

4.2 Key personnel 

(a) The Hotel Manager will ensure that at all times during the term of this Agreement at 
least one of: 

(i) the Key Personnel; or 

(ii) such other senior executive or key personnel of the Hotel Manager, 
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is involved in and is supervising the performance of the Hotel Manager’s obligations 
under this Agreement. 

(b) If the Key Personnel is not available at the times reasonably required under clause 
4.2(a), then the Hotel Manager must arrange for an appropriate person or persons 
to perform that part of the duties or services during the period of unavailability.  

5. OBLIGATIONS OF THE COMPANY 

5.1 General obligations 

The Company must do the following: 

(a) Act competently, diligently, honestly and fairly with proper care, skill and diligence in 
performing its obligations under this Agreement. 

(b) Act in a prompt, timely and professional manner. 

(c) Act in compliance with all applicable laws. 

(d) Comply with its obligations under this Agreement. 

(e) Provide the Hotel Manager with such assistance as may be reasonably requested 
from time to time. 

(f) Pay the Hotel Manager all moneys, whether as Fees (Base Fee, Bonus Fee and 
Capital Gains Bonus Fees) or reimbursements promptly in accordance with this 
Agreement. 

5.2 Instructions and directions 

The Company must provide instructions and directions (in writing if requested by the Hotel 
Manager) in a prompt and timely manner, in response to any reasonable requests by the 
Hotel Manager. 

5.3 Sale of Property and Hotel 

The Company and the Landowner agree to sell both the Property and the Hotel as one 
package and as a going concern, unless the Hotel Manager otherwise agrees. 

6. FEES AND COSTS 

6.1 Fees 

In consideration of the services provided under this Agreement, the Hotel Manager is 
entitled to receive the Fees.  

6.2 Expenses 

(a) The Hotel Manager is entitled to be reimbursed by the Company for all fees, costs, 
expenses, charges, fines, penalties and outlays (which are supported by a valid tax 
invoice) it properly and reasonably incurs in connection with the operation of the 
Business. However, expenses associated with the operation of the Hotel Manager’s 
business (such as office rent, electricity and wages payable to the Hotel Manager’s 
employees) are not included as expenses and outlays payable by the Company 
under this clause. 
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(b) The Company may reject a claim for reimbursement of any fee, costs expense, 
charges fine, penalty or outlay; however, it must act reasonably in exercising this 
power. 

6.3 Unpaid Fees 

(a) Any Fee due to the Hotel Manager under this Agreement which remains unpaid will 
accrue interest at the Prescribed Rate (compounded on a quarterly basis) as from 
the first day on which the relevant amount is overdue.   

(b) The right to demand payment of interest is without prejudice to any other rights and 
remedies the Hotel Manager may have in respect of a payment default under this 
Agreement.  

(c) Interest will not accrue in respect of an amount outstanding to the extent that the 
amount is subject to a bona fide dispute between the Hotel Manager and the 
Company which has not been resolved in accordance with this Agreement.  If the 
dispute is ultimately resolved in the Hotel Manager's favour, the Company must pay 
to the Hotel Manager interest on the amount outstanding that is the subject of the 
dispute, calculated as if interest had accrued from the first day on which the amount 
became overdue. 

6.4 Provision of documents 

The Company must provide the Hotel Manager, at the Hotel Manager's reasonable request, 
all books, financial records and other such documents in relation to the Company or the 
Hotel which are necessary to the calculation of the Fees under clause 6.1. 

6.5 Payment discharge 

(a) Any payment made to the Hotel Manager under this Agreement may be made to 
either Marlow or Blue Marlin and will constitute a full payment to the Hotel Manager 
under this Agreement.  

(b) Marlow and/or Blue Marlin will not have any claim for payment against the Company 
and fully discharges the Company against all claims, costs, expenses, liabilities and 
responsibility whatsoever for payments by the Company in respect of either Marlow 
or Blue Marlin where a full payment under the terms of this Agreement has been 
paid to either of Marlow or Blue Marlin solely.  

(c) Marlow and Blue Marlin, jointly and severally, indemnify the Company against any 
claim by the Hotel Manager, Marlow and/or Blue Marlin in respect of payments by 
the Company in accordance wit this clause 6.5. 

7. GST 

7.1 GST exclusive amounts 

All amounts payable under or in connection with this Agreement are exclusive of GST, 
unless otherwise stated or agreed. 

7.2 Payment of GST 

(a) The Company, as a recipient of a taxable supply by the Hotel Manager under or in 
connection with this Agreement must pay to the Hotel Manager, in addition to the 
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GST exclusive consideration for the taxable supply, an amount equal to any GST 
paid or payable by the Hotel Manager in respect of the taxable supply (GST 
Amount). 

(b) The Company must pay the GST Amount to the Hotel Manager when the GST 
exclusive consideration or part of it is provided, except that the Company need not 
pay the GST Amount unless the Company has received a tax invoice (or an 
adjustment note) for that taxable supply. 

7.3 Reimbursements 

Where the Hotel Manager incurs a cost or expense for which it may claim payment, 
reimbursement or indemnity from the Company under or in connection with this Agreement, 
the amount to be paid or credited to the Hotel Manager is the cost or expense (reduced by 
the input tax credit that the Hotel Manager is entitled to claim in respect of that cost or 
expense) plus the amount in respect of GST payable by the Company as calculated under 
clause 7.2. 

8. INTELLECTUAL PROPERTY RIGHTS 

8.1 Marlow Material 

(a) The Hotel Manager owns all Intellectual Property Rights in the Marlow Material and, 
subject to payment of the Fees in full, the Hotel Manager grants the Company a 
limited, personal, non-transferable, non-exclusive, non-sub-licensable royalty free, 
license to use or reproduce for its own internal purposes that portion of the Marlow 
Material which is required to enable the Company to fully enjoy the benefit of the 
Services by the Hotel Manager. 

(b) For the avoidance of doubt, nothing in this Agreement assigns any Intellectual 
Property Rights in any Marlow Material to the Company. 

8.2 Company Material 

(a) The Company owns all Intellectual Property Rights in the Company Material and the 
Company grants the Hotel Manager a limited, personal, non-exclusive, royalty free, 
license to use, reproduce, modify, or adapt that portion of the Company Material 
which is required to enable the Hotel Manager to provide the Services and perform 
its obligations under this Agreement. 

(b) For the avoidance of doubt, nothing in this Agreement assigns any Intellectual 
Property Rights in any the Company Material to the Hotel Manager. 

8.3 Marlow Toolkit 

For the avoidance of doubt, the Company acknowledges that: 

(a) the Hotel Manager creates, acquires, develops, adapts and uses knowledge, skills, 
techniques, designs, templates, formats, tools, methodologies, processes, 
procedures and routines (called the "Marlow Toolkit", some of which may be 
included in the Marlow Material) in providing services (including the Services) and 
carrying on its business generally; 

(b) the Marlow Toolkit is not created by the Hotel Manager for exclusive use of or 
services provided to any particular client or the Company; and  
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(c) nothing in this Agreement assigns any Intellectual Property Rights in the Marlow 
Toolkit to the Company or prevents the Hotel Manager from dealing with (and the 
Company expressly acknowledges that the Hotel Manager may deal with) the 
Marlow Toolkit in any manner as the Hotel Manager sees fit. 

8.4 Infringement Claims against the Company  

Subject to clause 8.6, the Hotel Manager indemnifies the Company against any Loss 
(including reasonable legal costs and defence or settlement costs) incurred by the Company 
arising directly out of or referable to any Infringement Claim against the Company, excluding 
claims arising from: 

(a) the actions or omissions of the Company or the Company's officers, employees, 
contractors, representatives or agents; 

(b) the Company Material; or 

(c) any other Material provided by the Company to the Hotel Manager. 

8.5 Infringement Claims against the Hotel Manager 

Subject to clause 8.6, the Company indemnifies the Hotel Manager against any Loss 
(including reasonable legal costs and defence or settlement costs) incurred by the Hotel 
Manager arising out of or referable to any Infringement Claim against the Hotel Manager, 
excluding claims arising from: 

(a) the actions or omissions of the Hotel Manager or the Hotel Manager's officers, 
employees, contractors, representatives or agents; 

(b) the Marlow Material; or 

(c) any other Material provided to the Company by or on behalf of the Hotel Manager. 

8.6 Infringement Claims generally 

A party will not indemnify the other party under clauses 8.4 or 8.5, unless the party seeking 
the indemnity: 

(a) notifies the other party as soon as possible of the Infringement Claim; 

(b) at its own expense, provides to the other party all reasonable assistance in 
conducting the defence to an Infringement Claim; 

(c) refrains from admitting any liability for, or settling, the Infringement Claim; and 

(d) permits the other party to modify or alter the relevant Material in order to avoid the 
continuing infringement without adverse affects to the obligations of the party under 
this Agreement. 

9. CONFIDENTIAL INFORMATION 

9.1 Use of Confidential Information 

The parties, including their respective officers, employees and agents, must not (directly or 
indirectly) disclose to any person, or use or permit to be disclosed or used for any purpose 
other than a purpose contemplated by this Agreement, the other party’s Confidential 
Information, except: 
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(a) information that is in the public domain as at the Commencement Date or 
subsequently enters the public domain without any breach of either party's 
obligations under this clause; 

(b) as the parties otherwise agree in writing; 

(c) the information is required to be disclosed or used by employees in the proper 
performance of the obligations of this Agreement;  

(d) such disclosure is required by law or order of a court of competent jurisdiction or by 
order of an applicable governmental authority;  

(e) such disclosure is made to the shareholders of the Hotel Manager or the Company;  

(f) such disclosure is made to the unitholders of the Trust;  

(g) such disclosure is necessary for the purposes of the party receiving professional 
advice; or 

(h) such disclosure is required for inclusion in an offer document issued by the 
Company and/or the Landowner. 

9.2 Actions to prevent misuse and disclosure 

Each party must take all reasonable steps to ensure that any person who has access to 
Confidential Information of the other party through it or on its behalf, does not use or 
disclose the other party's Confidential Information other than in accordance with this 
Agreement. 

9.3 Return of Confidential Information 

Except for Confidential Information of the requesting party which the other party reasonably 
requires to properly give effect to this Agreement in favour of the requesting party, each 
party must, on request by the other party, return to the requesting party any Confidential 
Information supplied by the requesting party to the other party. 

9.4 Survival 

This clause 9 survives the termination of this Agreement. 

10. PRIVACY 

In performing this Agreement, the Hotel Manager must: 

(a) use Personal Information only for the purposes of fulfilling its obligations under this 
Agreement; 

(b) not use, modify or disclose Personal Information except with the prior written 
consent of the Company; 

(c) take all reasonable measures to ensure that Personal Information in its possession 
or control, or to which it has access in connection with this Agreement, is protected 
against loss and unauthorised access, use, modification or disclosure; 

(d) comply with any reasonable direction, policy or guidelines of the Company which 
concern the security, use and disclosure of Personal Information; and 
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(e) ensure that any person who is authorised to have access to any Personal 
Information, is made aware of the obligations of this clause 10. 

11. INDEMNITY, RELEASE AND DISCHARGE 

11.1 Indemnity  

(a) The Hotel Manager indemnifies the Company against all Losses, actions, suits, 
causes of action, claims, demands and expenses of every description whatsoever 
which it may suffer or incur as a result of the provision of Services. 

(b) The indemnity in clause 11.1(a) will not apply to the extent any Loss is caused or 
contributed by any act, instruction or decision of the Company or the Manager or the 
negligence, default, fraud or dishonesty of either of them.   

(c) Notwithstanding any other provision of this Agreement, the Hotel Manager will not 
be liable to the Company for any claim of Consequential Loss. 

(d) This clause 11.1 continues after the termination of this Agreement.  

11.2 Release and discharge  

The Hotel Manager agrees that any entry or occupation of the Hotel and/or the Property by it 
in the course of the provision of the Services is at its own risk and hereby releases and 
discharges the Company and the Landowner (including their officers, employees and 
agents) from all claims and demands of any kind whatsoever and from any liability including, 
without limitation, liability for negligence which may arise in respect of any accident, 
damage, destruction, debt or injury to the Hotel Manager, its employees, agents or 
subcontractors or to any property of the Hotel Manager, its employees, agents or 
subcontractors which occurs in relation to the provision of the Services, except where such 
liability arises from any wilful or negligent act or omission of the Company or the Landowner 
(or their employees, agents or service providers) or as a result of any instruction given to the 
Hotel Manager by the Company and/or the Manager. 

12. LIABILITY 

12.1 Limitation of Liability 

(a) Subject always to the remainder of this clause 12.1 and clause 12.2 the aggregate 
liability of either the Hotel Manager or the Company (First Party) under this 
Agreement for any Loss sustained by the other party in connection with this 
Agreement or the Services, regardless of the basis on which the other party is 
entitled to claim damages from the First Party (including fundamental breach, 
negligence or other contract or tort claim), is limited to an amount equal to the sum 
of all Fees paid to the Hotel Manager by the Company under this Agreement.  

(b) The limitation of liability in clause 12.1(a) does not apply in relation to any liability 
arising directly out of: 

(i) personal injury (including sickness or death); 

(ii) a breach of a party's confidentiality obligations under clause 9; or 

(iii) the indemnity granted under clause 11.2. 
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(c) In no event will either party be liable to the other party for any claim of 
Consequential Loss under this Agreement. 

(d) The liability of the Hotel Manager and the Company under this Agreement 
howsoever arising, will be reduced proportionally to the extent that any act or 
omission of the other party or its officers, employees, contractors, agents or 
assignees, caused or contributed to the liability. 

(e) A party will not be liable to the other party for any Loss to the extent that the breach 
giving rise to the Loss was caused by the other party's failure to perform its 
obligations under this Agreement. 

12.2 Limitation of liability under the ACL 

(a) If the Australian Consumer Law (ACL) or any other legislation implies a condition or 
warranty into this Agreement in respect of goods or services supplied, and the Hotel 
Manager's liability for breach of that condition or warranty may not be excluded but 
may be limited, then the Hotel Manager's liability for any breach of that condition or 
warranty is limited to the Hotel Manager doing either or both of the following (at its 
election): 

(i) supplying the services again; 

(ii) paying the cost of having the services supplied again to an amount equal to 
the sum of all Fees paid to the Hotel Manager by the Company under this 
Agreement. 

(b) Nothing in this Agreement is intended to exclude, restrict or modify rights which the 
Company may have under the ACL or any other legislation which may not be 
excluded, restricted or modified by agreement. 

12.3 Limitation of actions 

Except as required by any law which law cannot be excluded, the Hotel Manager and the 
Company must not take any legal or other action against the other, arising out of or in 
connection with this Agreement, unless the legal or other action is instituted to commenced 
within two years of the cessation of the Hotel Manager’s services under this Agreement. 

13. LIMITATION OF LIABILITY 

13.1 Capacity 

The parties acknowledge that the Trustee is entering into this Agreement as trustee of the 
Trust and not in any other capacity. 

13.2 Limitation of liability 

(a) The Trustee is not liable to the other parties or any other person in any capacity 
other than as trustee of the Trust. 

(b) A liability of the Trustee to any other party arising under or in connection with this 
Agreement is limited to and can be enforced by the other parties against the Trustee 
only to the extent to which it can be satisfied out of any property held by the Trustee 
out of which the Trustee is actually indemnified for the liability. This limitation of the 
Trustee’s liability applies despite any other provision of this Agreement and extends 
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to all liabilities and obligations of the Trustee in any way connected with any 
representation, warranty, conduct, omission, agreement or transaction related to this 
Agreement. 

(c) The parties may not sue the Trustee in any capacity other than as trustee of the 
Trust, including seeking the appointment of a receiver (except in relation to property 
of the Trust), a liquidator, an administrator or any other similar person to the Trustee 
or prove in any liquidation of or affecting the Trustee (except in relation to the 
property of the Trust). 

(d) The parties waive their rights and release the Trustee from any personal liability in 
respect of any loss or damage which the parties may suffer as a consequence of a 
failure of the Trustee to perform its obligations under this Agreement, which cannot 
be paid or satisfied out of any property held by the Trustee as trustee of the Trust. 

14. TERMINATION AND DEFAULT 

14.1 Termination 

This Agreement will terminate on the earlier of the following: 

(a) The date the Company and the Hotel Manager mutually agree. 

(b) The date the Company, the Hotel Manager, Marlow or Blue Marlin is wound up, has 
a receiver, a receiver and manager, provisional liquidator, or an administrator 
appointed or enters into any scheme or arrangement with creditors or any resolution 
is proposed which would, if passed, result in the party being wound up, whether 
voluntarily or otherwise. 

(c) The date determined under clauses 14.2 or 14.3. 

(d) 90 days after completion of the sale or other disposition of the Property by the 
Landowner.  

(e) 120 days after the Company provides a written notice of termination to the Hotel 
Manager. 

(f) 120 days after the Hotel Manager provides a written notice of termination to the 
Company. 

14.2 Hotel Manager’s default 

(a) If: 

(i) the Hotel Manager commits, permits or suffers to occur or exist any material 
breach or material default in the due and punctual observance and 
performance of any of its covenants, obligations or provisions of this 
Agreement; and 

(ii) after notice from the Company requiring it to remedy the breach (Manager 
Rectification Notice), the Hotel Manager fails to do so within 90 days of 
the service of the Hotel Manager Rectification Notice (or such longer period 
as is reasonably required to remedy the breach), 

then, subject to clauses 14.2(b) and 14.4, the Company may by further notice to the 
Hotel Manager terminate this Agreement. 
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(b) If the Company is entitled under clause 14.2(a) to terminate this Agreement for 
breach by the Hotel Manager, but the breach is not capable of being remedied, the 
Company may only terminate this Agreement if reasonable compensation for the 
breach is not paid by the Hotel Manager to the Company within 30 days of demand 
by the Company (or such longer period as is reasonably required to determine the 
amount of such reasonable compensation). 

(c) If the Company is entitled to terminate this Agreement under clauses 14.2(a) or (b), 
and does terminate this Agreement, the Hotel Manager shall be entitled to retain all 
amounts it has received or is entitled to receive on account of the Fees and any 
reimbursement for expenses before the date of termination (without being subject to 
refund or repayment on any ground), such payments to be made to the Hotel 
Manager by and not later than the date of termination. 

14.3 Company’s default 

(a) If: 

(i) the Company commits, permits or suffers to occur or exist any breach or 
default in the due and punctual observance and performance of any of the 
covenants, obligations or provisions of this Agreement in respect of 
payment of moneys, or any of its other covenants, obligations or provisions 
of this Agreement; and 

(ii) after notice in writing from the Hotel Manager requiring it to remedy the 
breach (Company Rectification Notice), the Company fails to do so within, 
in the case of a failure to pay moneys, 30 days of service of the Company 
Rectification Notice, or, in any other case, 120 days of the service of the 
Company Rectification Notice (or such longer period as is reasonably 
required to remedy the breach, 

then the Hotel Manager may, subject to clauses 14.3(b) and 14.4, by further notice 
to the Company, terminate this Agreement. 

(b) If the Hotel Manager is otherwise entitled under clause 14.3(a) to terminate this 
Agreement for breach by the Company, but the breach is not capable of being 
remedied, then the Hotel Manager may only terminate this Agreement if 
compensation for the breach is not paid by the Company to the Hotel Manager 
within 120 days of being demanded by the Hotel Manager (or such longer period as 
is reasonably required to determine the amount of such reasonable compensation). 

14.4 Notice prior to termination 

Notwithstanding clauses 14.2 and 14.3: 

(a) neither party may exercise its rights of termination under those clauses without: 

(i) serving upon the other party written notification of intention to terminate at 
least 30 days prior to the date upon which it intends to exercise its 
termination rights; and 

(ii) considering any representations made by the other party during that 30 day 
period; and 

(b) a notice under clause 14.4(a) may not be served prior to the expiry of the relevant 
rectification notice served under clause 14.2 or clause 14.3 (as applicable). 
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14.5 Remedies 

Without prejudice to the rights of a non-defaulting party, if a default occurs which is rectified 
as contemplated by clauses 14.2 or 14.3, then: 

(a) the defaulting party will pay interest at the Prescribed Rate to the payee entitled to 
any outstanding moneys from the date the default occurs until it is rectified to the 
reasonable satisfaction of the payee, such interest to be capitalised every 30 days;  

(b) the acceptance of interest will not constitute a waiver of the relevant default; and 

(c) the defaulting party must indemnify the other party for all loss and damage suffered 
as a result of the default. 

14.6 Rights not affected by termination 

Subject to the terms of Item 4 of Schedule 2, termination of this Agreement, and payment of 
reasonable compensation under clause 14.2 or clause 14.3, shall not limit or otherwise 
affect any rights, obligations and liabilities of any party arising on or before the date of such 
termination or payment, whether in relation to any breach of this Agreement or otherwise. 

15. NOTICES 

15.1 Form and method 

(a) All notices provided for in this Agreement shall be in writing and in English; and shall 
be effective when sent in accordance with the contact details for notices specified in 
clause 15.2. 

(b) Subject to clause 15.1(c), a notice given in accordance with this clause is taken as 
having been given and received: 

(i) if delivered by hand, on delivery; 

(ii) if sent by prepaid post: 

(A) within Australia, on the second Business Day after the date of 
posting; 

(B) to or from a place outside Australia, on the seventh Business Day 
after the date of posting; or 

(iii) if transmitted by e-mail:  

(A) when the sender receives an automated message confirming 
delivery; or 

(B) 30 minutes after the time sent (as recorded on the device from 
which the sender sent the email) unless the sender receives a 
message that the email has not been delivered; or 

(c) If the delivery or transmission of a notice is not on a Business Day or is after 5.00pm 
(recipient’s time) on a Business Day, then the notice is taken to be received at 
9.00am (recipient’s time) on the next Business Day. 
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15.2 Address of parties 

Unless varied by notice in accordance with this clause 15, each party’s address and other 
details are as set out in this Agreement. 

16. GENERAL PROVISIONS 

16.1 Costs 

The Company is responsible for the legal fees associated with the preparation of this 
Agreement. The parties shall otherwise bear their own legal, accounting and other costs, 
charges and expenses of and incidental to this Agreement.   

16.2 Entire agreement 

The parties agree this Agreement embodies the entire agreement between the parties with 
respect to the subject matter of this Agreement; and supersedes and extinguishes all prior 
agreements and understandings between the parties with respect to the matters covered by 
this Agreement.  

16.3 Further assurances 

Each party shall exercise all such powers as are available to it, do all such acts, matters and 
things and sign, execute and deliver all such documents and instruments as may be 
necessary or reasonably required to give full force and effect to the provisions of this 
Agreement. 

16.4 Variations 

This Agreement may not be amended or varied unless such amendment or variation is 
reduced to writing and signed by the parties.  

16.5 Waiver 

A failure to exercise or enforce or a delay in exercising or enforcing or the partial exercise or 
enforcement of any right will not in any way preclude, or operate as a waiver of any further 
exercise or enforcement of that or any other right. 

16.6 Counterparts 

This Agreement or any notice, authority or other document contemplated by this Agreement 
may be executed in a number of counterparts, all of which taken together, will be deemed to 
constitute one and the same document. 

16.7 Assignment  

(a) The Hotel Manager must not assign any of its rights, duties and obligations under 
this Agreement without the prior written consent of the Company.  

(b) The Company must not assign any of its rights, duties and obligations under this 
Agreement without the prior written consent of the Hotel Manager; however, if the 
Hotel is sold or transferred, then the Company may assign its rights, duties and 
obligations under this Agreement to the purchaser of the Hotel without the consent 
of the Hotel Manager.  
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(c) A change of control (as defined in the Corporations Act) of party, including an entity 
that controls a party to this Agreement, is taken to be an assignment of the rights, 
duties and obligations under this Agreement and clauses 16.7(a) and 16.7(b) apply. 

16.8 Severability 

Any provision of this Agreement which is illegal, void or unenforceable will be ineffective and 
may be severed to the extent only of that illegality, voidness or unenforceability without 
invalidating the remaining provisions of this Agreement. 

16.9 Governing law and jurisdiction 

This Agreement is governed by and construed in accordance with the laws of New South 
Wales and each of the parties irrevocably submits to the non-exclusive jurisdiction of the 
courts of New South Wales. 

Executed as an agreement 
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Peta Marlow
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SCHEDULE 1 – SERVICES 

1. General 

(a) The Hotel Manager must comply with all reasonable directions of the Company 
an/or the Manager and the Company’s policies and procedures that relate to 
occupational health, safety, security and confidentiality, as notified by the Company 
and/or the Manager to the Hotel Manager from time to time, in relation to the 
provision of Services and otherwise when occupying the Property and/or the Hotel. 

(b) The Hotel Manager must ensure the Hotel is operated and the Property is occupied 
in compliance with the terms of the Lease where the Lessee’s obligations under the 
Lease are not inconsistent with the obligations of the Hotel Manager under this 
Agreement and to ensure, to the extent reasonable, the Company complies with the 
terms of the Lease.  

(c) The Hotel Manager must ensure the Financial Covenants are achieved in relation to 
the operation of the Business. 

(d) The Hotel Manager must engage a sufficient number of suitably skilled and qualified 
employees to provide the Services under this Agreement, including an Operations 
Manager, bookkeepers, administration managers etc.  

2. Operations Manager 

(a) The Hotel Manager must appoint an Operations Manager to the Hotel.  

(b) The role of the Operations Manager is to oversee the following: 

(i) the operation of the Business; 

(ii) staff recruitment, management of staff, monitoring and supervision of staff, 
staff training; 

(iii) marketing of the Hotel and its events; 

(iv) stock management and other supplies, including ordering liquor, food and 
beverages; 

(v) the provision of services by appointed contractors and service providers; 

(vi) reporting on the operation of the Business and issues associated with the 
Hotel; and 

(vii) such other roles as are customary for the operation manager of a hotel of the 
kind operated by the Company.  

3. Reporting 

(a) The Hotel Manager will report to the Manager as follows: 

(i) The Daily Takings Sheet (DTS) must be emailed to the Manager on a daily 
basis, at the close of trading. The DTS will provide details of the following: 

(A) revenue from all revenue centres and any cash variances; 

(B) gaming turnover, including gross, payouts and net profit; 

(C) expenses and any cash payments made on the day; and 
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(D) a trading report compiled by the managers on duty. 

(ii) The Weekly Takings Sheet WTS (WTS) must be emailed to the Manager on 
a weekly basis. The WTS will provide details of the following: 

(A) weekly takings summary, including cash payments made; 

(B) weekly accounts paid report; 

(C) weekly statement of cash position; 

(D) weekly payroll report outlining direct wages along with indirect wage 
costs of superannuation, workers compensation and payroll tax (if 
applicable). 

(iii) A monthly report detailing: 

(A) a trading report checked against the approved budget; 

(B) beverage stock take report, outlining stock on hand, gross profit 
margin and stock variances; 

(C) food stock take report, outlining stock on hand, gross profit margin 
and stock variances. 

(iv) A quarterly report detailing: 

(A) quarterly balance sheets and profit and loss statements for the Hotel; 

(B) statement of funds available for withdrawal / distribution. 

(b) The Hotel Manager will report to the Manager within 14 days of the end of each 
month on the following:  

(i) Details of the Hotel operations, such as turnover figures, revenue, net profit 
etc from the operation of the Hotel. 

(ii) Actual hours of attendance of the Hotel Manager’s staff at the Hotel during 
the period, the subject of the report, if requested. 

(iii) Details of all incidents, accidents, injuries and hazards that occurred (or 
claimed to have occurred) at the Hotel and/or Property or in connection with 
the operation of the Business since the issue of the last report. 

(iv) Accounting reports relating to the operation of the Hotel. 

(v) Such other reports relating to the operation of the Business, as requested by 
the Manager or the Company. 

(c) All reports will be checked by the head office of the Hotel Manager to ensure they 
are accurate and correct before being issued. 

4. Financial management 

(a) The Hotel Manager will: 

(i) manage the cash flow of the Hotel; 

(ii) manage accounts payable and accounts receivable of the Hotel, including 
payment of invoices and suppliers; 

(iii) prepare quarterly balance sheets for the Hotel; 
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(iv) prepare quarterly profit and loss statements for the Hotel; 

(b) The Hotel manager will perform regular bank reconciliations to ensure all monies 
and payments are accounted for, including TAB commissions, ATM rebates etc. 

5. Compliance with legislative requirements 

(a) The Hotel Manager is responsible for ensuring the Company holds all required 
Approvals to operate the Hotel and that the Hotel is operated in compliance with all 
Relevant Laws, including: 

(i) NSW Liquor Act including Signage, RSA Principles and staff training.  

(ii) NSW Gaming Machines Act. 

(iii) NSW Pure Food Act. 

(iv) Council Approved Development Consents. 

(v) AML CTF Laws. 

(b) Seek to obtain approval for extended licensed hours, increase gaming machine 
trading hours, increase SIA entitlements etc, as considered necessary or desirable 
to increase the trade, profitability and/or the value of the Hotel.  

(c) Whilst every endeavour will be made to ensure compliance with legislative 
requirements relating to the operation of the Business, any fines that are incurred by 
the licensees in connection with the operation of the Business will be payable by the 
Company. 

6. Maintenance 

(a) The Hotel Manager will maintain a suitable standard of maintenance for the Hotel at 
all times to ensure the Hotel remains in a respectable and presentable condition. 

(b) Licensed tradesman will be appointed on a “best quote” system with applicable 
warranties on their works with no margins applied by the Hotel Manager. 

(c) The Hotel Manager is responsible for overseeing any works being completed by 
appointed tradesmen. 

7. Insurance and security 

(a) The Hotel Manager must maintain adequate insurance (or insurance of a type and to 
the value required by any Relevant Law) with a reputable insurer with respect to the 
Hotel Manager’s activities and those of its employees, agents and contractors 
engaged in providing the Services, including workers compensation, public liability 
and professional indemnity insurance. The Hotel Manager must, upon request by 
the Company and/or the Manager, provide evidence of the currency of any such 
insurance. 

(b) The Hotel Manager will ensure the Hotel (including all premises and buildings) is 
securely managed to prevent and otherwise minimise theft, break-ins and damage 
and is monitored with an alarm system that advises the Operations Manager of any 
issues. The Operations Manager must respond accordingly to all alarm notifications. 
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8. Inventory control 

(a) The Hotel Manager will employ external stocktakers on a contract basis at regular 
periods (suitable term may vary according to the turnover of the Hotel) to compile 
reports outlining gross profit margins, stock variances and inventory valuations for 
beverages and liquor. 

(b) The appointed head chef will conduct stocktakes on the food operation every month 
providing a report outlining food purchases in dollar terms, gross profit margin and 
inventory valuations. 

9. Human resources 

(a) The Hotel Manager utilises the “deputy payroll and management system” which 
allows for rostering and forecasting, payroll processing and reporting and real time 
performance information on employees task performance. 

(b) Staff directly engaged in the operations of the Business will be employed by the 
Company. 

(c) Employees will engaged in accordance with current award or collective agreement 
(if applicable) including licensee and managers. The Hotel Manager will provide the 
following in respect of employees: 

(i) employment contracts will be issued to every new employee outlining the 
terms and conditions of their employment; 

(ii) payroll processing and transferring funds into the nominated accounts on a 
weekly basis; 

(iii) group certificate printing and distribution, as required; 

(iv) workers compensation claim management, as required; 

(v) administration and payment of employee superannuation, as required; 

(vi) training and development programs for staff; and 

(vii) uniform deductions will be processed from the employee’s weekly payroll, as 
required. 

10. Marketing and promotions  

(a) The Hotel Manager will: 

(i) prepare a tailored cost effective marketing plan to ensure the Hotel is 
effectively marketed to its target market. 

(ii) gaming and food operations will operate under “banner groups” allowing for 
common recognition of  food quality, service and presentation, if suited to the 
Hotel.  

(iii) coordinate supplier sponsorship of marketing expenses to reduce costs and 
increase the profitability of the Hotel. 

(iv) Manage database growth and use of the Hotel. 

(b) Gaming rooms will operate under the “Jade VIP Lounge” banner providing a 
recognisable quality in terms of room presentation, high standards of customer 
service and quality gaming product. 
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(c) Food operations will operate under a “banner group”, if suited to the Hotel, providing 
a recognisable product in terms of menu, meal presentation, meal prices, standards 
of service and dining room presentation. 

11. Purchasing and orders 

(a) The Hotel Manager will utilise its market presence to obtain savings and economies 
of scale in respect of the acquisition of liquor, beverages and food (and such other 
commodities) in connection with operation of the Business. Savings and economies 
of scale may consist of cost savings, discounts, rebates and promotional funds. 

(b) The Hotel Manager will provide advice and assistance in relation to all aspects of the 
operation of the Business, including: 

(i) the appointment of liquor wholesalers, including pricing and terms of trade. 

(ii) the appointment of food providers wholesalers, including pricing and terms of 
trade. 

(iii) ATM licence arrangements, including rebates; 

(iv) operating equipment; 

(v) security; 

(vi) décor, artwork and printing; 

(vii) waste removal and management; 

(viii) cleaning services; 

(ix) marketing and branding; 

(x) gaming; and 

(xi) such other matter required in connection with the operation of the Business. 

12. Capital works programs  

(a) The Hotel Manager will: 

(i) provide the Company and the Manager with insight into the short term capital 
works opportunities and longer term capital works opportunities for the Hotel; 

(ii) complete detailed capital expenditure programs with expected return on 
investment and cash flow analysis on proposed capital works programs; 

(iii) coordinate all minor and major capital works programs undertaken at the 
Hotel; 

(iv) manage capital works programs, including: 

(A) oversee the preparation and lodgement of development applications; 

(B) appointment of contractors and service providers, including terms of 
appointment; 

(C) services provided appointed contractors and service providers, 
including architects, town planners, builders, certifiers, draftsmen, 
solicitors etc;  

(D) certification of completed works; 
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(E) scheduling of approved capital expenditure works; and 

(F) managing capital expenditure and payments to contractors and 
service providers. 

(b) The purchasing and scheduling of approved capital works will be undertaken by the 
Hotel Manager at the best price possible with no margin added. 

(c) Minor capital works programs will be completed by the Hotel Manager’s appointed 
approved tradesmen to reduce costs to the Company. 

(d) Capital works programs will be conducted at the Company’s cost and expense. 
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SCHEDULE 2 – FEES 

1. Base Fee 

(a) From the Commencement Date, the Hotel Manager is entitled to receive the Base 
Fee, being an amount of $325,000 (plus GST) per annum; payable in equal 
fortnightly instalments in arrears.  

(b) On the anniversary of the Commencement Date each year, the Base Fee shall be 
increased by the greater of 3% or the CPI Rate. For the purposes of this calculation, 
the CPI Rate is calculated as follows: 

A = 
B  

C 

where: 

A is the CPI Rate; 

B is the CPI number for the quarter ending immediately before the relevant 
date of the calculation. 

C is the CPI number for the quarter ending immediately before the last date on 
which the calculation was performed (or, if there has not been a calculation, 
the Commencement Date). 

For the purposes of this calculation, “CPI” means the Consumer Price Index (All 
Groups) for Sydney which is published as such from time to time by the 
Commonwealth Bureau of Census and Statistics.  If there is any suspension or 
discontinuance of the Consumer Price Index or its method of calculation is 
substantially altered, the Commonwealth Statistician must be requested by the 
parties to provide figures or indices which give an equivalent comparison to that 
contemplated by the foregoing paragraph and which the parties may mutually agree 
upon.  If they are unable to agree then such index as is determined by the President 
of the New South Wales Division of the Australian Property Institute or his nominee 
whose decision will be binding and conclusive.  The cost of any such determination 
(if any) must be borne by the Company and/or the Landowner.  The said President 
or his nominee will act as an expert and not as an arbitrator in making any such 
determination. 

2. Bonus Fee 

(a) If the Bonus Fee Conditions are satisfied, then the Hotel Manager is entitled to 
receive the Bonus Fee, being an amount calculated as follows: 

A = (B – C) x D  

where: 

A is the amount of the Bonus Fee for the Financial Year; 

B is the Net Income for the Financial Year;  

C is Preferred Return; and 

D is 15% per annum. 
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(b) The Bonus Fee rewards the Hotel Manager each Financial Year based on the 
financial performance of the Hotel. The Bonus Fee is calculated based on the 
financial statements for the Company each Financial Year. Subject to Item 4 of this 
Schedule, the Bonus Fee must be calculated and (if applicable) paid within 30 days 
of the completion of the financial statements or on termination under clause 14.1. 

(c) The Hotel Manager’s entitlement to the Bonus Fee is conditional upon the following 
criteria being satisfied: 

(i) The calculation of the Bonus Fee results in a positive number. 

(ii) The Investors being entitled to receive the Preferred Return. 

(iii) Payment by the Company of Base Rent under the terms of the Lease. 

(iv) The Hotel Manager not being in breach of this Agreement. 

(d) For the purposes of Item 2 of this Schedule 2, the following terms are defined:  

“Base Rent” means the rent payable under the Lease, excluding any turnover rent. 

“Bonus Fee Conditions” means the conditions set out above in subclause (c) of 
this Item 2 of Schedule 2. 

“Capital Contributions” means the aggregate of the capital invested in the Trust, 
from time to time. At the date of this Agreement, the Capital Contributions are 
$6,360,000.  

“Expenses” means any expenses, costs, charges, fees, commissions, brokerage, 
taxes, interest on borrowings, rates, levies, insurance premiums and any other like 
payment and all amounts payable in respect of any of them in connection with the 
operation of the Business. For the avoidance of doubt, the Base Fees payable to the 
Hotel Manager and the Manager under the Management Agreement are included as 
Expenses; however, this definition excludes the payment of rent (including Base 
Ret) under the Lease, Bonus Fees and Capital Gains Bonus Fees payable to the 
Hotel Manager and such similar fees payable to the Manager under the 
Management Agreement. 

“Income” means all amounts which are, or would be recognised as, income by the 
application of generally accepted accounting principles, from the operation of the 
Business. 

“Net Income” means the total Income generated from the operation of the Business 
less the Expenses. 

“Preferred Return” means the amount calculated as: 

A = B x C  

where: 

A is the amount of the Preferred Return (which is payable to the Investors); 

B is the Capital Contributions; and 

C is 10% per annum;  
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3. Capital Gains Bonus Fee 

(a) Upon occurrence of any Capital Gains Bonus Event, if the Capital Gains Bonus Fee 
Conditions are satisfied, then the Hotel Manager is entitled to receive the Capital 
Gains Bonus Fee, being an amount calculated as follows: 

A = (B – C – D) x E  

where: 

A is the amount of the amount of the Capital Gains Bonus Fee; 

B is the Net Sales Price;  

C is the Purchase Price; 

D is Net Capital Expenditure; and 

E is 15%. 

(b) The Capital Gains Bonus Fee is payable by the Landowner. The fee is calculated 
and payable within 30 days of completion of the Capital Gains Bonus Event.  

(c) The Hotel Manager’s entitlement to the Capital Gains Bonus Fee is conditional upon 
the following criteria being satisfied: 

(i) The calculation of the Capital Gains Bonus Fee results in a positive number. 

(ii) The Hotel Manager not being in breach of this Agreement. 

(d) For the purposes of Item 3 of this Schedule 2, the following terms are defined:  

“Capital Gains Bonus Event” means the sale or other disposition of the Property 
by the Landowner.  

“Capital Expenditure” means the aggregate of the capital expenditure undertaken 
on the Property, including the amounts of any minor and major capital works 
programs (such as improvements of the Property and refurbishment of the building 
and premises).  

“Net Capital Expenditure” means the amount of the Capital Expenditure less any 
applicable depreciation or amortisation costs relating to works undertaken.  

“Net Sales Price” means the sale price of the Property under a contract signed by 
the Landowner as the seller (which may include the Company as the seller of the 
Business), less any adjustments, taxes, fees, legal costs and agents' commissions 
payable by the Company and the Landowner in connection with its sale or 
disposition of the Property and otherwise in connection with the operation of the 
Business. 

“Purchase Price” means $13,719,854. 
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4. Fee adjustments and termination payments 

(a) If the Company terminates this Agreement pursuant to clause 14.1(e), then the Hotel 
Manager will be entitled to receive the following amounts on the effective date of 
termination: 

(i) 50% of the Base Fee; and 

(ii) the Additional Bonus Fee; and  

(iii) the Capital Gains Bonus Fee, calculated on the basis of an independent 
valuation of the Property as the sale price of the Property which was sold on 
the effective date of the termination of this Agreement. 

For the purposes of this Item 4(a) of this Schedule 2, the following terms are 
defined: 

“Additional Bonus Fee” means the amount calculated as: 

A = B x C  

where: 

A is the amount of the Additional Bonus Fee; 

B is the Bonus Fee payable for the immediate previous Financial Year; and 

C is the lesser of five and the number of full 12-month periods remaining of 
the Initial Term. 

“Initial Term” means the 10 year period commencing on the Commencement Date. 

(b) The Hotel Manager and the Company acknowledge and agree the payment of the 
amounts under Item 4(a) of this Schedule 2 represents a fair calculation and 
estimate of any and all losses incurred and damages incurred by the Hotel Manager 
on termination of this Agreement.   

(c) If the Hotel Manager terminates this Agreement pursuant to clause 14.3 for the 
Company’s failure to pay any amount under this Agreement, then the Hotel Manager is 
entitled to receive: 

(i) the Base Fee; and  

(ii) the Bonus Fee,  

calculated to the effective date of termination, but the Hotel Manager is not entitled 
to receive the Capital Gains Bonus Fee. 

(d) If the Hotel Manager fails to achieve the Financial Covenants for three consecutive 
quarters, then the Hotel Manager is no longer entitled to receive the Capital Gains 
Bonus Fee. 
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SCHEDULE 3 – FINANCIAL COVENANTS 

Minimum EBITDA 

(a) The Hotel Manager must ensure the following financial performance benchmarks are 
achieved by the operation of the Business: 

(i) For the six month period from 1 January 2015 to 30 June 2015, the EBITDA of the 
Hotel is at least $500,000. 

(ii) For the six month period from 1 July 2015 to 31 December 2015, the EBITDA of the 
Hotel is at least $550,000. 

(iii) For the six month period from 1 January 2016 to 30 June 2016, the EBITDA of the 
Hotel,  is at least $550,000. 

(iv) For the Financial Year ending 30 June 2016, the EBITDA of the Hotel is at least 
$1,100,000. 

(b) Subject to item (a) of this Schedule, the Hotel Manager must ensure the following 
financial performance benchmarks are achieved by the operation of the Business: 

(i) For the six month period from 1 January to 30 June each year, the EBITDA of the 
Hotel is at least $550,000 (adjusted annually by CPI). 

(ii) For the six month period from 1 July to 31 December each year, the EBITDA of the 
Hotel is at least $650,000 (adjusted annually by CPI). 

(iii) For the 12 month period for each calendar year (from 1 January to 31 December each 
year), the EBITDA of the Hotel is at least $1,200,000 (adjusted annually by CPI). 

(iv) For the 12 month period for each Financial Year, the EBITDA of the Hotel is at least 
$1,200,000 (adjusted annually by CPI). 

(c) For the purposes of this Schedule, the following terms are defined:  

“EBITDA” means earnings before interest, tax, depreciation and amortisation and is 
calculated by adding back the non-cash expenses of depreciation and amortisation to the 
Operating Income. 

“Expenses” means any expenses, costs, charges, fees, commissions, brokerage, taxes, 
interest on borrowings, rates, levies, insurance premiums and any other like payment and all 
amounts payable in respect of any of them in connection with the operation of the Business, 
including (without limitation) costs of goods sold, labour costs (including wages), rent, 
overheads and other day-to-day expenses associated with the operation of the Business. 

“Income” means all amounts which are, or would be recognised as, income by the 
application of generally accepted accounting principles, from the operation of the Business. 

“Operating Income” means Income less Expenses. 

 

 

 

370



Hotel Management Agreement

RC One Pty Ltd
ACN 601 200 364 (Administrators Appointed)

Peak Invest Pty Ltd
ACN 601 291 183 (Administrators Appointed)
as trustee for the Peak Unit Trust

The J & P Marlow (No 2) Pty Limited
ACN 108 647 570

Blue Marlin Enterprises Pty Ltd
ACN 129 727 288

371



RC One Pty Ltd

Contents
1. DEFINITIONS AND INTERPRETATION 1

1.1 Definitions 1
1.2 Rules for interpretation 5

2. APPOINTMENT 5

2.1 Appointment of the Hotel Manager 5
2.2 Authority 5
2.3 Relationship 6
2.4 Exclusivity 6
2.5 Access 6

3. OBLIGATIONS OF THE HOTEL MANAGER 6

3.1 Services 6
3.2 General obligations 6
3.3 Appointment of service providers and consultants 7
3.4 Standards of assessing performance 7
3.5 Record keeping and reporting 8
3.6 Compliance with ApplicableRequirements 8
3.7 Compliance with this Agreement 8
3.8 Third party claims 8
3.9 Litigation 8
3.10 Hazards, accidentsand injuries 9
3.11 Damage to property 9
3.12 Responsibility 9

4. PERSONNEL 9

4.1 Personnel 9
4.2 Key personnel 9

5. OBLIGATIONS OF THE COMPANY 10

5.1 General obligations 10
5.2 Instructions and directions 10
5.3 Sale of Property and Hotel 10

6. FEES AND COSTS 10

6.1 Fees 10
6.2 Expenses 10
6.3 Unpaid Fees 11
6.4 Provision of documents 11
6.5 Payment discharge 11

7. GST 11

7.1 GST exclusive amounts 11
7.2 Payment of GST 11
7.3 Reimbursements 12

8. INTELLECTUAL PROPERTY RIGHTS 12

8.1 Marlow Material 12
8.2 Company Material 12
8.3 Marlow Toolkit 12

372



RC One Pty Ltd
© MIC Legal

8.4 Infringement Claims against the Company 13
8.5 Infringement Claims against the Hotel Manager 13
8.6 Infringement Claims generally 13

9. CONFIDENTIAL INFORMATION 13

9.1 Use of Confidential Information 13
9.2 Actions to prevent misuse and disclosure 14
9.3 Return of Confidential Information 14
9.4 Survival 14

10. PRIVACY 14

11. INDEMNITY, RELEASE AND DISCHARGE 15

11.1 Indemnity 15
11.2 Release and discharge 15

12. LIABILITY 15

12.1 Limitation of Liability 15
12.2 Limitation of liability under the ACL 16
12.3 Limitation of actions 16

13. LIMITATION OF LIABILITY 16

13.1 Capacity 16
13.2 Limitation of liability 16

14. TERMINATION AND DEFAULT 17

14.1 Termination 17
14.2 Hotel Manager’s default 17
14.3 Company’s default 18
14.4 Notice prior to termination 18
14.5 Remedies 19
14.6 Rights not affected by termination 19

15. NOTICES 19

15.1 Form and method 19
15.2 Address of parties 20

16. GENERAL PROVISIONS 20

16.1 Costs 20
16.2 Entire agreement 20
16.3 Further assurances 20
16.4 Variations 20
16.5 Waiver 20
16.6 Counterparts 20
16.7 Assignment 20
16.8 Severability 21

16.9 Governing law and jurisdiction 21

SCHEDULE 1 - SERVICES 23

SCHEDULE 2-FEES 29

SCHEDULE 3 - FINANCIAL COVENANTS 33

373



RC One Pty Ltd

Hotel Management Agreement

DATE This Agreement is dated this 28th     day of December 2021

PARTIES RC One Pty Ltd (ACN 601 200 364) (Administrators Appointed) (“Company”)
Suite 2, Level 2, 37-39 The Corso, Manly, New South Wales 2095

Peak Invest Pty Ltd (ACN 601 291 183) (Administrators Appointed) as trustee for 
the Peak Unit Trust (“Landowner”)
Suite 2, Level 2, 37-39 The Corso, Manly, NSW 2095

The J & P Marlow (No 2) Pty Limited (ACN 108 647 570) (“Marlow”)
507 Norwest Central Deloitte Private, 12 Century Circuit Baulkham Hills, NSW 2153

Blue Marlin Enterprises Pty Ltd (ACN 129 727 288) (“Blue Marlin”)
Janis Burke & Co, 37 Franklin Road, Woolooware, NSW 2230

RECITALS

A. The Marlow Group specialises in the management of hotels. The Company has engaged the 
Hotel Manager to provide the Services, in connection with the operation of the Business.

B. This Agreement replaces in its entirety the 'Hotel Management Services Agreement’ entered 
into between the Company, the Landowner, Pub Invest Pty Limited (ACN 606 333 975) and 
the Marlow Group, dated on or around 9 January 2019.

C. The terms of this Agreement follow.

OPERATIVE PROVISIONS

1. DEFINITIONS AND INTERPRETATION

1.1 Definitions
In this Agreement the following terms have the following meanings:

“Agreement” means and includes this document and all schedules and annexures.

“AML/CTF Laws” means the Anti-Money Laundering and Counter-Terrorism Financing Act 
2006 (Cth) for the time being in force together with any rules and regulations.

“Applicable Requirements” means:

(a) any Relevant Laws, and any rules or regulations made under any of the Relevant 
Laws as amended from time to time;

(b) all relevant rules, requirements and directions of Government Authority and self-
regulatory organisations;

(c) the constitution and other constituent documents of the Company; and

(d) all written procedures agreed by the parties from time to time.

“Approvals” means all consents, approvals, licences and permits from all relevant 
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Government Authorities required to operate the Hotel as a venue that serves liquor, food and 
beverages, hosts events and operates gaming machines.

“Associates” of a person means another person who is associated with the first within the 
meaning of sections 10 to 17 of the Corporations Act.

“Business” means the business consisting of:

(a) management of the Hotel, which includes the sale of liquor, food and other beverages, 
gaming activities and other events; and

(b) such other business activities as the Company and the Hotel Manager agree.

“Business Day” means a day on which banks are open for general business in Sydney, New 
South Wales (excluding Saturdays, Sundays and public holidays).

“Commencement Date” means 24 December 2021.

“Confidential Information” in relation to a party means information that:

(a) is by its nature confidential;

(b) is divulged in circumstances which imply that it is confidential;

(c) the party receiving the information knows or ought to know is confidential; and

(d) is designated by a party as confidential, and includes:
(i) information which has any actual or potential commercial value or is 

comprised in or relating to any Intellectual Property Rights of a party;

(ii) information relating to the financial position of a party, including information 
relating to the assets or liabilities of the party and any other matter that does 
or may affect the financial position or reputation of the party;

(iii) information relating to a party’s organisation, internal management and 
structure, policies, processes, business practices, financial affairs and 
strategies; and

(iv) Personal Information or any other information relating to a party’s employees, 
subcontractors, agents, clients or suppliers.

“Consequential Loss” means:

(a) any Loss suffered by a party that cannot reasonably be considered to arise naturally 
from that breach or event or events giving rise to the Loss; and

(b) any and all loss of revenue, loss of profits, loss of anticipated savings or business, 
loss of data, loss of value of equipment, loss of use, loss of opportunity or expectation 
loss and any form of consequential, special, indirect, punitive or exemplary loss or 
damages.

“Contract Material” means any Material created or required to be created by the Marlow 
Group specifically as part of, or for the purposes of, performing the Services, but for the 
avoidance of doubt does not include any Marlow Material.

“Corporations Act” means the Corporations Act 2001 (Cth) and for the time being in force 
together with the regulations.

“Fees” means the fees set out in Schedule 2.

“Financial Covenants” means the financial benchmarks and requirements set out in 
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Schedule 3.

“Financial Year” means the period of 12 months beginning on 1 July and ending on 30 June 
in each year, except that:

(a) the first Financial Year begins on the date of Commencement Date and ends on the 
first 30 June to occur thereafter; and

(b) the last Financial Year begins on the last 1 July before the termination date of this 
Agreement and ends on the termination date of this Agreement.

“Government Authority” means:

(a) a local, state or federal government;

(b) a minister, department or agency of any local, state or federal government;
(c) a corporation, authority or body that is constituted under statute or regulation for a 

public purpose;

(d) a holder of a statutory office for a public purpose, or a person charged with the 
administration of a law;

(e) a regulatory body; or

(f) a court, tribunal or commission constituted under statute or regulation.

“GST” means ‘GST as defined in the GST Law.
“GST Law” means the A New Tax System Goods and Services Act 1999 (Cth) and all other 
relevant legislation relating to the introduction and administration of GST.

“Hotel” means the Crown Hotel, operated from the Property.

“Hotel Manager” means the Marlow Group.

“Hotel Management Agreement” means the Hotel Management Agreement entered into 
between the Hotel Manager and the Company relating to the management of the Hotel, as 
amended from time to time.

“Hotel Management Services” means the services provided by the Hotel Manager under the 
Hotel Management Agreement.

“Infringement Claim” means any dispute, claim or action alleging infringement of any third 
party Intellectual Property Rights on grounds directly related to the provision of Services or the 
obligations of a party under this Agreement.

“Intellectual Property Rights” means:

(a) inventions, discoveries and novel designs, whether or not registered or registrable as 
patents or designs, including developments or improvements of equipment, products, 
technology, processes, methods or techniques;

(b) copyright (including future copyright) throughout the world in all literary works, artistic 
works, computer software, and any other works or subject matter in which copyright 
subsists and may in the future subsist;

(c) know-how and trade secrets;

(d) trade and service marks (whether registered or unregistered); and

(e) proprietary rights under the Circuit Layouts Act 1989 (Cth)\
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“Investors” means those persons holding units in the Trust.

“Key Personnel” means Jason Marlow and Paul Camkin.

“Landowner” means Peak Invest Pty Ltd (ACN 601 291 183) (Administrators Appointed) as 
trustee for the Peak Unit Trust.

“Lease” means the lease between the Landowner and the Company regarding the 
Company’s occupation and use of the Property (including the Hotel), payment of rent and 
outgoings and other related matters.

“Loss” means any liabilities, losses, damages, fees, costs, outlays, fines, penalties and 
expenses arising in contract, tort (including negligence) or equity or under any statute.

“Marlow Group” means The J & P Marlow (No 2) Pty Limited (ACN 108 647 570) and Blue 
Marlin Enterprises Pty Ltd (ACN 129 727 288), jointly and severally.

“Marlow Material” means any Material, including any of Hotel Manager’s methodologies,
processes, tools, tool-kits, routines, designs, templates, formats, strategies, content 
management tools or procedures which are:

(a) the Intellectual Property Rights of the Hotel Manager prior to the Commencement 
Date or which are created or acquired by the Hotel Manager on or after the 
Commencement Date (other than specifically and entirely for the purposes of 
providing the Services to the Company); and

(b) is incorporated in, or necessarily used in providing, the Services under this 
Agreement.

“Material” means any material, information or knowledge, regardless of form, including any 
data, text, chart, graphics, reports, calculations, statistics, software, designs, templates, 
formats, tools, methodologies, strategies, processes, procedures or routines.

“Personal Information” means information or an opinion however stored, whether recorded 
in a material form or not, whether true or not true, about an individual whose identity is 
apparent, or can reasonably be ascertained, from the information or opinion.

“Prescribed Rate” means the Commonwealth of Bank of Australia Corporate Overdraft 
Reference Rate (Monthly Charging Cycle) plus 2% per annum.

“Property” means the property located at 11 Victoria Road, Parramatta NSW 2150.

“Relevant Law” means any Australian law applicable to the conduct of the Company or the 
Hotel Manager pursuant to, or resulting from obligations under, this Agreement which the 
Company or the Hotel Manager must satisfy in order for the Company or the Hotel Manager to
avoid a relevant penalty, detriment or disadvantage.

“Services” means the services to be provided by the Hotel Manager as specified in Schedule 
1.

“Trust” means the Peak Unit Trust.

“Trustee” means Peak Invest Pty Ltd (ACN 601 291 183) (Administrators Appointed) as the 
initial trustee of the Trust.

1.2 Rules for interpretation

In this Agreement:

(a) references to a person includes an individual, a corporation and an unincorporated 
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association, an authority, a partnership and a trust;

(b) references to one gender include all other genders;

(c) references to the singular includes the plural and the plural includes the singular;

(d) references to a party includes that party’s successors and permitted assigns,
including any person taking by way of novation;

(e) references to a statute or to a statutory provision includes any modification, re-
enactment or replacement of it;

(f) references to cash includes cheque and bank cheque;

(g) references to amounts of money, $, AU$ or ADD are expressed in Australian
dollars
unless otherwise expressly stated;

(h) references to a month or a quarter means a calendar month or calendar quarter 
respectively;

(i) references to any document or agreement (including this Agreement) is to that 
document or agreement as amended, novated, varied or replaced from time to time;

(j) headings are for convenience only and do not form part of this Agreement or affect 
its construction or interpretation;

(k) the recitals form part of this Agreement;

(l) the word “includes” in any form, is not a word of limitation;

(m) where a word or phrase has a defined meaning under this Agreement, any other 
part of speech or grammatical form of that word or phrase has a corresponding 
meaning;

(n) if any act, matter or thing is to be done is a day other than a Business Day, then 
that act, matter or thing will be done on the next Business Day; and

(o) a provision of this Agreement must not be construed to the disadvantage of a party
merely because that party was responsible for the preparation of this Agreement or 
the inclusion of the provision in this Agreement.

2. APPOINTMENT

2.1 Appointment of the Hotel Manager

The Company appoints the Hotel Manager to provide the Services and the Hotel Manager 
accepts the appointment on the terms contained in this Agreement.

2.2 Authority

Subject to clause 2.3, the Company authorises the Hotel Manager to do all things on behalf 
of the Company which the Hotel Manager considers reasonably necessary or desirable to 
efficiently provide the Services in accordance with, and perform its functions and duties 
under, this Agreement.

2.3 Relationship

(a) The Hotel Manager is an independent contractor of the Company only and nothing 
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in this Agreement gives rise to a partnership, agency (other than as expressly 
contemplated in this Agreement), trust, fiduciary or other relationship between the 
parties.

(b) Nothing in this Agreement is to be construed as creating any relationship in the 
nature of employer and employee, a partnership or a joint venture agreement.

(c) No party may pledge or purport to pledge the credit of another party or make or 
purport to make any representations, warranties or undertakings for another party.

(d) The Hotel Manager must not hold itself out, nor allow itself to be held out, as having 
any authority to bind the Company in any way, except as may be otherwise 
provided in this Agreement.

2.4 Exclusivity

(a) With effect from the date of this Agreement and during the term of this Agreement, 
the Services shall be performed exclusively by the Hotel Manager or its delegates, 
agents, Associates or permitted assigns and the Company will not appoint any 
other party to perform the Services except:

(i) in circumstances where it is necessary to do so to comply with Applicable 
Requirements; or

(ii) with the prior written approval of the Hotel Manager (not to be unreasonably 
withheld).

(b) The Hotel Manager may provide services which are the same or similar to the 
services provided under this Agreement to other persons.

2.5 Access

The Company grants the Hotel Manager (including its officers, employees, agents and such
other authorised persons) with access to the Hotel and the Property (including any
equipment and facilities) to enable the Hotel Manager to carry out its obligations under this
Agreement.

3. OBLIGATIONS OF THE HOTEL MANAGER

3.1 Services

The Hotel Manager must during the term of this Agreement provide the Services in 
accordance with the terms of this Agreement.

3.2 General obligations

In performing the Services, the Hotel Manager must do the following:

(a) Act competently, diligently, honestly and fairly with proper care, skill and diligence in 
performing its obligations under this Agreement.

(b) Act in a prompt, timely and professional manner.

(c) Comply with all instructions and other proper requirements of the Company in 
connection with the operation of the Business and the provision of Services under 
this Agreement.

(d) Act in good faith in the best interests of the Company. If there is a conflict between 
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the interests of the Company and the Hotel Manager, to prioritise the interests of 
the Company.

(e) Act in compliance with all Relevant Laws.

(f) Keep records relating to the discharge by the Hotel Manager of its obligations under 
this Agreement.

(g) Maintain sufficient resources to enable it to provide the Services and otherwise fulfil 
its obligations under this Agreement.

(h) Advise the Company and the Landowner promptly of the service upon the Hotel 
Manager of any summons, subpoena or other like legal process, including 
photocopies of any notices, letters or other communications setting out or claiming 
any actual or alleged liability of the Company or the Landowner, or any notices, 
letter or other communications from a Government Authority relating to the 
expenditure of money by the Company.

3.3 Appointment of service providers and consultants
(a) The Hotel Manager is authorised to appoint service providers and consultants to 

undertake work in connection with the provision of Services and the management of 
the Hotel with the prior written consent of the Company. The Hotel Manager is 
responsible for the payment of services provided by any service provider or 
consultant.

(b) The Hotel Manager is responsible for the selection and appointment of suppliers, 
service providers and consultants appointed under this Agreement, including the 
terms of such appointments. The Hotel Manager shall use its best endeavours to 
ensure that such appointment terms are based on acceptable industry standards.

(c) The Hotel Manager shall co-ordinate, monitor and manage the performance of 
service providers and consultants appointed under this Agreement and use its best 
endeavours to ensure that any such service providers and consultants perform their 
obligations in a proper and timely manner.

(d) The Hotel Manager is not responsible or liable for any loss, damage or expense 
suffered or incurred by the Company as a result of any act or omission whatever 
(including a negligent act or omission) of any person appointed to provide services 
in connection with this Agreement beyond the extent to which the Hotel Manager is 
able to recover.

3.4 Standards of assessing performance
(a) The Hotel Manager must perform its obligations under this Agreement to the same 

standard and in the same manner as the Company itself would perform those 
obligations, acting reasonably.

(b) The Hotel Manager must perform the Services diligently and continuously until the 
Services are completed or until its engagement is terminated in accordance with 
this Agreement.
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Record keeping and reporting

The Hotel Manager must:

(a) maintain adequate records of all transactions and other matters in relation to the 
operation of the Business and retain such records for a period of not less than the 
longer of the term of this Agreement and any period required under Relevant Law;

(b) provide the Company and the Landowner with the reports specified in Schedule 1 
and take reasonable steps to ensure that those reports are complete and accurate 
in all material respects to the extent the necessary information is within the 
reasonable control of the Hotel Manager; and

(c) provide, upon reasonable request by the Company or the Landowner, additional 
information which is complete and accurate in all material respects to the extent the 
necessary information is within the reasonable control of the Hotel Manager and is 
not subject to any confidentiality or professional privilege.

3.6 Compliance with Applicable Requirements

The Hotel Manager must act in compliance with, and use the judgement of a skilled 
professional providing the Services to ensure the Company complies with all Applicable 
Requirements to the extent that they concern the functions, powers and duties of the Hotel 
Manager under this Agreement. However, the Company agrees and acknowledges that:

(a) the Hotel Manager may act on specific instructions given by the Company without 
investigating whether the act will comply with the Applicable Requirements, but 
must not comply with any direction which it is aware will cause a breach of the 
Applicable Requirements;

(b) the Hotel Manager is not required to do, or refrain from doing, anything in 
connection with this Agreement which may place the Hotel Manager in breach of 
any law.

3.7 Compliance with this Agreement

The Hotel Manager must (and must ensure that its respective employees, officers, 
delegates, agents and contractors) comply with any law and the terms of this Agreement to 
the extent that they concern the functions or obligations of the Hotel Manager (as 
applicable) under this Agreement or the exercise of those functions by any such person.

3.8 Third party claims

(a) The Hotel Manager must notify the Company and the Landowner promptly of any 
claim made by any third party in relation to the Hotel or the Company of which the 
Hotel Manager is aware or has notice and will send to the Company and the 
Landowner any notice, claim, summons or writ served on the Hotel Manager 
concerning the Hotel or the Company.

(b) The Hotel Manager will not without the express written consent of the Company and
the purport to accept or admit any claims or liabilities of which it receives 
notification pursuant to clause 3.8(a) on behalf of the Company or make any 
settlement or compromise with any third party in respect of the Company.

3.9 Litigation

If legal action is initiated against the Hotel Manager by any third party in respect of any 
matter connected with this Agreement and in respect of which the Hotel Manager has the

3.5
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benefit of an indemnity from the Company under this Agreement, the Company shall be 
entitled:

(a) at its election, cost and risk to take over from the Hotel Manager the conduct and 
the defence of any such action; and

(b) to prosecute any claim for indemnity or damages or other entitlement against any 
third party in the name of the Hotel Manager,

provided that the Company first accepts (in writing) liability under the relevant indemnity in 
respect of which the Hotel Manager has the benefit of an indemnity from the Company 
under this Agreement.

3.10 Hazards, accidents and injuries

(a) To the extent reasonable possible, the Hotel Manager must not create or leave 
unattended any hazards, accidents and injuries at the Hotel or the Property.

(b) All hazards, accidents and injuries must be reported to the Company and the 
Landowner immediately.

(c) All potential hazards, accidents and injuries which the Hotel Manager is aware of, 
whether caused by the Hotel Manager or not, must be reported to the Company 
and the Landowner as soon as possible and no later than the next Business Day.

(d) Where the acts or omissions of the Hotel Manager cause loss, damage or injury to 
a third party, then the Hotel Manager must promptly deal with the any third party 
claims.

3.11 Damage to property

The Hotel Manager must immediately report to the Company and the Landowner any 
damage caused by the Hotel Manager or its employees, agents or contractors to the 
Property or any facilities and equipment at the Property, whether owned by the Company or 
a third party. The Hotel Manager agrees that it must, at its own cost and expense, make 
good any damage resulting from the provision of the Services or otherwise caused or 
contributed to, directly or indirectly, by the Hotel Manager or its employees.

3.12 Responsibility

Marlow and Blue Marlin are jointly and severally responsible and liable for the provision of 
the Services by the Hotel Manager under this Agreement.

4. PERSONNEL

4.1 Personnel

The Hotel Manager shall ensure that it has sufficient personnel as is required for the full and 
proper discharge of the Services.

4.2 Key personnel

(a) The Hotel Manager will ensure that at all times during the term of this Agreement at 
least one of:

(i) the Key Personnel; or

(ii) such other senior executive or key personnel of the Hotel Manager,
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is involved in and is supervising the performance of the Hotel Manager’s obligations 
under this Agreement.

(b) If the Key Personnel is not available at the times reasonably required under clause 
4.2(a), then the Hotel Manager must arrange for an appropriate person or persons 
to perform that part of the duties or services during the period of unavailability.

5. OBLIGATIONS OF THE COMPANY

5.1 General obligations

The Company must do the following:

(a) Act competently, diligently, honestly and fairly with proper care, skill and diligence in 
performing its obligations under this Agreement.

(b) Act in a prompt, timely and professional manner.

(c) Act in compliance with all applicable laws.

(d) Comply with its obligations under this Agreement.
(e) Provide the Hotel Manager and Landowner with such assistance as may be 

reasonably requested from time to time.

(f) Pay the Hotel Manager all moneys, whether as Fees (Base Fee, Bonus Fee and 
Capital Gains Bonus Fees) or reimbursements promptly in accordance with this 
Agreement.

5.2 Instructions and directions

The Company must provide instructions and directions (in writing if requested by the Hotel
Manager) in a prompt and timely manner, in response to any reasonable requests by the
Hotel Manager.

5.3 Sale of Property and Hotel

The Company and the Landowner agree to sell both the Property and the Hotel as one
package and as a going concern.

6. FEES AND COSTS

6.1 Fees

In consideration of the services provided under this Agreement, the Hotel Manager is
entitled to receive the Fees.

6.2 Expenses

(a) The Hotel Manager is entitled to be reimbursed by the Company for all fees, costs, 
expenses, charges, fines, penalties and outlays (which are supported by a valid tax 
invoice) it properly and reasonably incurs in connection with the operation of the 
Business. However, expenses associated with the operation of the Hotel Manager’s 
business (such as office rent, electricity and wages payable to the Hotel Manager’s 
employees) are not included as expenses and outlays payable by the Company 
under this clause.

(b) The Company may reject a claim for reimbursement of any fee, costs expense, 
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charges fine, penalty or outlay; however, it must act reasonably in exercising this 
power.

6.3 Unpaid Fees

(a) Any Fee due to the Hotel Manager under this Agreement which remains unpaid will 
accrue interest at the Prescribed Rate (compounded on a quarterly basis) as from 
the first day on which the relevant amount is overdue.

(b) The right to demand payment of interest is without prejudice to any other rights and 
remedies the Hotel Manager may have in respect of a payment default under this 
Agreement.

(c) Interest will not accrue in respect of an amount outstanding to the extent that the 
amount is subject to a bona fide dispute between the Hotel Manager and the 
Company which has not been resolved in accordance with this Agreement. If the 
dispute is ultimately resolved in the Hotel Manager's favour, the Company must pay 
to the Hotel Manager interest on the amount outstanding that is the subject of the
dispute, calculated as if interest had accrued from the first day on which the amount 
became overdue.

6.4 Provision of documents

The Company must provide the Hotel Manager, at the Hotel Manager's reasonable request,
all books, financial records and other such documents in relation to the Company or the
Hotel which are necessary to the calculation of the Fees under clause 6.1.

6.5 Payment discharge

(a) Any payment made to the Hotel Manager under this Agreement may be made to 
either Marlow or Blue Marlin and will constitute a full payment to the Hotel Manager 
under this Agreement.

(b) Marlow and/or Blue Marlin will not have any claim for payment against the 
Company and fully discharges the Company against all claims, costs, expenses, 
liabilities and responsibility whatsoever for payments by the Company in respect of 
either Marlow or Blue Marlin where a full payment under the terms of this 
Agreement has been paid to either of Marlow or Blue Marlin solely.

(c) Marlow and Blue Marlin, jointly and severally, indemnify the Company against any 
claim by the Hotel Manager, Marlow and/or Blue Marlin in respect of payments by 
the Company in accordance with this clause 6.5.

7. GST

7.1 GST exclusive amounts

All amounts payable under or in connection with this Agreement are exclusive of GST, 
unless otherwise stated or agreed.

7.2 Payment of GST

(a) The Company, as a recipient of a taxable supply by the Hotel Manager under or in 
connection with this Agreement must pay to the Hotel Manager, in addition to the
GST exclusive consideration for the taxable supply, an amount equal to any GST 
paid or payable by the Hotel Manager in respect of the taxable supply (GST 
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Amount).

(b) The Company must pay the GST Amount to the Hotel Manager when the GST
exclusive consideration or part of it is provided, except that the Company need not 
pay the GST Amount unless the Company has received a tax invoice (or an 
adjustment note) for that taxable supply.

7.3 Reimbursements

Where the Hotel Manager incurs a cost or expense for which it may claim payment, 
reimbursement or indemnity from the Company under or in connection with this Agreement, 
the amount to be paid or credited to the Hotel Manager is the cost or expense (reduced by 
the input tax credit that the Hotel Manager is entitled to claim in respect of that cost or
expense) plus the amount in respect of GST payable by the Company as calculated under 
clause 7.2.

8. INTELLECTUAL PROPERTY RIGHTS

8.1 Marlow Material

(a) The Hotel Manager owns all Intellectual Property Rights in the Marlow Material and, 
subject to payment of the Fees in full, the Hotel Manager grants the Company a 
limited, personal, non-transferable, non-exclusive, non-sub-licensable royalty free, 
license to use or reproduce for its own internal purposes that portion of the Marlow 
Material which is required to enable the Company to fully enjoy the benefit of the 
Services by the Hotel Manager.

(b) For the avoidance of doubt, nothing in this Agreement assigns any Intellectual 
Property Rights in any Marlow Material to the Company.

8.2 Company Material

(a) The Company owns all Intellectual Property Rights in the Company Material and the 
Company grants the Hotel Manager a limited, personal, non-exclusive, royalty free, 
license to use, reproduce, modify, or adapt that portion of the Company Material 
which is required to enable the Hotel Manager to provide the Services and perform 
its obligations under this Agreement.

(b) For the avoidance of doubt, nothing in this Agreement assigns any Intellectual 
Property Rights in any the Company Material to the Hotel Manager.

8.3 Marlow Toolkit

For the avoidance of doubt, the Company acknowledges that:

(a) the Hotel Manager creates, acquires, develops, adapts and uses knowledge, skills, 
techniques, designs, templates, formats, tools, methodologies, processes, 
procedures and routines (called the "Marlow Toolkit", some of which may be 
included in the Marlow Material) in providing services (including the Services) and 
carrying on its business generally;

(b) the Marlow Toolkit is not created by the Hotel Manager for exclusive use of or 
services provided to any particular client or the Company; and
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(c) nothing in this Agreement assigns any Intellectual Property Rights in the Marlow 
Toolkit to the Company or prevents the Hotel Manager from dealing with (and the 
Company expressly acknowledges that the Hotel Manager may deal with) the 
Marlow Toolkit in any manner as the Hotel Manager sees fit.

8.4 Infringement Claims against the Company

Subject to clause 8.6, the Hotel Manager indemnifies the Company against any Loss 
(including reasonable legal costs and defence or settlement costs) incurred by the 
Company arising directly out of or referable to any Infringement Claim against the 
Company, excluding claims arising from:

(a) the actions or omissions of the Company or the Company's officers, employees, 
contractors, representatives or agents;

(b) the Company Material; or

(c) any other Material provided by the Company to the Hotel Manager.

8.5 Infringement Claims against the Hotel Manager
Subject to clause 8.6, the Company indemnifies the Hotel Manager against any Loss 
(including reasonable legal costs and defence or settlement costs) incurred by the Hotel 
Manager arising out of or referable to any Infringement Claim against the Hotel Manager, 
excluding claims arising from:

(a) the actions or omissions of the Hotel Manager or the Hotel Manager's officers, 
employees, contractors, representatives or agents;

(b) the Marlow Material; or

(c) any other Material provided to the Company by or on behalf of the Hotel Manager.

8.6 Infringement Claims generally
A party will not indemnify the other party under clauses 8.4 or 8.5, unless the party seeking 
the indemnity:

(a) notifies the other party as soon as possible of the Infringement Claim;

(b) at its own expense, provides to the other party all reasonable assistance in 
conducting the defence to an Infringement Claim;

(c) refrains from admitting any liability for, or settling, the Infringement Claim; and

(d) permits the other party to modify or alter the relevant Material inorder to avoid the
continuing infringement without adverse effects to the obligations of the party under 
this Agreement.

9. CONFIDENTIAL INFORMATION

9.1 Use of Confidential Information

The parties, including their respective officers, employees and agents, must not (directly or
indirectly) disclose to any person, or use or permit to be disclosed or used for any purpose 
other than a purpose contemplated by this Agreement, the other party’s Confidential 
Information, except:

(a) information that is in the public domain as at the Commencement Date or 
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subsequently enters the public domain without any breach of either party's 
obligations under this clause;

(b) as the parties otherwise agree in writing;

(c) the information is required to be disclosed or used by employees in the proper 
performance of the obligations of this Agreement;

(d) such disclosure is required by law or order of a court of competent jurisdiction or by 
order of an applicable governmental authority;

(e) such disclosure is made to the shareholders of the Hotel Manager or the Company;

(f) such disclosure is made to the unitholders of the Trust;

(g) such disclosure is necessary for the purposes of the party receiving professional 
advice; or

(h) such disclosure is required for inclusion in an offer document issued by the 
Company and/or the Landowner.

9.2 Actions to prevent misuse and disclosure

Each party must take all reasonable steps to ensure that any person who has access to 
Confidential Information of the other party through it or on its behalf, does not use or 
disclose the other party's Confidential Information other than in accordance with this 
Agreement.

9.3 Return of ConfidentialInformation

Except for Confidential Information of the requesting party which the other party reasonably 
requires to properly give effect to this Agreement in favour of the requesting party, each 
party must, on request by the other party, return to the requesting party any Confidential 
Information supplied by the requesting party to the other party.

9.4 Survival

This clause 9 survives the termination of this Agreement.

10. PRIVACY

In performing this Agreement, the Hotel Manager must:

(a) use Personal Information only for the purposes of fulfilling its obligations under this 
Agreement;

(b) not use, modify or disclose Personal Information except with the prior written 
consent of the Company;

(c) take all reasonable measures to ensure that Personal Information in its possession 
or control, or to which it has access in connection with this Agreement, is protected 
against loss and unauthorised access, use, modification or disclosure;

(d) comply with any reasonable direction, policy or guidelines of the Company which 
concern the security, use and disclosure of Personal Information; and

(e) ensure that any person who is authorised to have access to any Personal 
Information, is made aware of the obligations of this clause 10.
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11. INDEMNITY, RELEASE AND DISCHARGE

11.1 Indemnity

(a) The Hotel Manager indemnifies the Company against all Losses, actions, suits, 
causes of action, claims, demands and expenses of every description whatsoever 
which it may suffer or incur as a result of the provision of Services.

(b) The indemnity in clause 11.1 (a) will not apply to the extent any Loss is caused or 
contributed by any act, instruction or decision of the Company or the Landowner, or 
the negligence, default, fraud or dishonesty of either of them.

(c) Notwithstanding any other provision of this Agreement, the Hotel Manager will not 
be liable to the Company for any claim of Consequential Loss.

(d) This clause 11.1 continues after the termination of this Agreement.

11.2 Release and discharge

The Hotel Manager agrees that any entry or occupation of the Hotel and/or the Property by 
it in the course of the provision of the Services is at its own risk and hereby releases and 
discharges the Company and the Landowner (including their officers, employees and 
agents) from all claims and demands of any kind whatsoever and from any liability including, 
without limitation, liability for negligence which may arise in respect of any accident, 
damage, destruction, debt or injury to the Hotel Manager, its employees, agents or 
subcontractors or to any property of the Hotel Manager, its employees, agents or 
subcontractors which occurs in relation to the provision of the Services, except where such 
liability arises from any willful or negligent act or omission of the Company or the Landowner 
(or their employees, agents or service providers) or as a result of any instruction given to 
the Hotel Manager by the Company and / or the Landowner.

12. LIABILITY

12.1 Limitation of Liability

(a) Subject always to the remainder of this clause 12.1 and clause 12.2 the aggregate 
liability of either the Hotel Manager or the Company (First Party) under this 
Agreement for any Loss sustained by the other party in connection with this 
Agreement or the Services, regardless of the basis on which the other party is 
entitled to claim damages from the First Party (including fundamental breach, 
negligence or other contract or tort claim), is limited to an amount equal to the sum 
of all Fees paid to the Hotel Manager by the Company under this Agreement.

(b) The limitation of liability in clause 12.1(a) does not apply in relation to any liability 
arising directly out of:

(i) personal injury (including sickness or death);

(ii) a breach of a party's confidentiality obligations under clause 9; 

or (ill) the indemnity granted under clause 11.2.

(c) In no event will either party be liable to the other party for any claim of 
Consequential Loss under this Agreement.
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(d) The liability of the Hotel Manager and the Company under this Agreement 
howsoever arising, will be reduced proportionally to the extent that any act or 
omission of the other party or its officers, employees, contractors, agents or 
assignees, caused or contributed to the liability.

(e) A party will not be liable to the other party for any Loss to the extent that the breach 
giving rise to the Loss was caused by the other party's failure to perform its 
obligations under this Agreement.

12.2 Limitation of liability under the ACL

(a) If the Australian Consumer Law (ACL) or any other legislation implies a condition or 
warranty into this Agreement in respect of goods or services supplied, and the Hotel 
Manager's liability for breach of that condition or warranty may not be excluded but 
may be limited, then the Hotel Manager's liability for any breach of that condition or 
warranty is limited to the Hotel Manager doing either or both of the following (at its 
election):

(i) supplying the services again;

(ii) paying the cost of having the services supplied again to an amount equal to 
the sum of all Fees paid to the Hotel Manager by the Company under this 
Agreement.

(b) Nothing in this Agreement is intended to exclude, restrict or modify rights which the 
Company may have under the ACL or any other legislation which may not be 
excluded, restricted or modified by agreement.

12.3 Limitation of actions

Except as required by any law which law cannot be excluded, the Hotel Manager and the 
Company must not take any legal or other action against the other, arising out of or in 
connection with this Agreement, unless the legal or other action is instituted to commenced 
within two years of the cessation of the Hotel Manager’s services under this Agreement.

13. LIMITATION OF LIABILITY

13.1 Capacity

The parties acknowledge that the Trustee:

(a) is entering into this Agreement as trustee of the Trust and not in any other capacity;

(b) has appointed Joseph Hayes and Andrew McCabe to act as its joint and several 
administrators (Trustee Administrators); and

(c) the Trustee Administrators are acting in their capacity as administrators and not in 
their personal capacities.

13.2 Limitation of liability

(a) The Trustee is not liable to the other parties or any other person in any capacity 
other than as trustee of the Trust.

(b) A liability of the Trustee to any other party arising under or in connection with this 
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Agreement is limited to and can be enforced by the other parties against the 
Trustee only to the extent to which it can be satisfied out of any property held by the 
Trustee out of which the Trustee is actually indemnified for the liability. This 
limitation of the Trustee’s liability applies despite any other provision of this 
Agreement and extends to all liabilities and obligations of the Trustee in any way 
connected with any representation, warranty, conduct, omission, agreement or 
transaction related to this Agreement.

(c) The parties may not sue the Trustee or the Trustee Administrators in any capacity 
other than as trustee of the Trust, including seeking the appointment of a receiver 
(except in relation to property of the Trust), a liquidator, an administrator or any 
other similar person to the Trustee or prove in any liquidation of or affecting the 
Trustee (except in relation to the property of the Trust).

(d) To the extent permitted by law the Trustee Administrators are not personally liable 
under this Agreement. 

(e) The parties waive their rights and release the Trustee from any personal liability in 
respect of any loss or damage which the parties may suffer as a consequence of 
a failure of the Trustee to perform its obligations under this Agreement, which 
cannot be paid or satisfied out of any property held by the Trustee as trustee of the 
Trust.

(f) This clause survives any termination of this Agreement and remains in full force 
and effect. 

14. TERMINATION AND DEFAULT

14.1 Termination

This Agreement will terminate on the earlier of the following:

(a) The date the Company, the Landowner and the Hotel Manager mutually agree.
(b) The date the Hotel Manager, Marlow or Blue Marlin is wound up, has a receiver, a 

receiver and manager, provisional liquidator, or an administrator appointed or 
enters into any scheme or arrangement with creditors or any resolution is proposed 
which would, if passed, result in the party being wound up, whether voluntarily or 
otherwise.

(c) The date determined under clauses 14.2 or 14.3.

(d) 90 days after completion of the sale or other disposition of the Property by the 
Landowner.

(e) 120 days after the Company provides a written notice of termination to the Hotel 
Manager.

(f) 120 days after the Hotel Manager provides a written notice of termination to the 
Company.

14.2 Hotel Manager’s default

(a) If:

(i) the Hotel Manager commits, permits or suffers to occur or exist any material 
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breach or material default in the due and punctual observance and 
performance of any of its covenants, obligations or provisions of this 
Agreement; and

(ii) after notice from the Company requiring it to remedy the breach (Manager 
Rectification Notice), the Hotel Manager fails to do so within 90 days of 
the service of the Hotel Manager Rectification Notice (or such longer period 
as is reasonably required to remedy the breach),

then, subject to clauses 14.2(b) and 14.4, the Company may by further notice to the 
Hotel Manager terminate this Agreement.

(b) If the Company is entitled under clause 14.2(a) to terminate this Agreement for 
breach by the Hotel Manager, but the breach is not capable of being remedied, the 
Company may only terminate this Agreement if reasonable compensation for the 
breach is not paid by the Hotel Manager to the Company within 30 days of demand 
by the Company (or such longer period as is reasonably required to determine the 
amount of such reasonable compensation).

(c) If the Company is entitled to terminate this Agreement under clauses 14.2(a) or (b), 
and does terminate this Agreement, the Hotel Manager shall be entitled to retain all 
amounts it has received or is entitled to receive on account of the Fees and any 
reimbursement for expenses before the date of termination (without being subject to 
refund or repayment on any ground), such payments to be made to the Hotel 
Manager by and not later than the date of termination.

14.3 Company’s default
(a) If:

(i) the Company commits, permits or suffers to occur or exist any breach or 
default in the due and punctual observance and performance of any of the 
covenants, obligations or provisions of this Agreement in respect of 
payment of moneys, or any of its other covenants, obligations or provisions 
of this Agreement; and

(ii) after notice in writing from the Hotel Manager requiring it to remedy the 
breach (Company Rectification Notice), the Company fails to do so 
within, in the case of a failure to pay moneys, 30 days of service of the 
Company Rectification Notice, or, in any other case, 120 days of the service 
of the Company Rectification Notice (or such longer period as is reasonably 
required to remedy the breach,

then the Hotel Manager may, subject to clauses 14.3(b) and 14.4, by further notice 
to the Company, terminate this Agreement.

(b) If the Hotel Manager is otherwise entitled under clause 14.3(a) to terminate this 
Agreement for breach by the Company, but the breach is not capable of being 
remedied, then the Hotel Manager may only terminate this Agreement if 
compensation for the breach is not paid by the Company to the Hotel Manager 
within 120 days of being demanded by the Hotel Manager (or such longer period as 
is reasonably required to determine the amount of such reasonable compensation).

14.4 Notice prior to termination

Notwithstanding clauses 14.2 and 14.3:
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(a) neither party may exercise its rights of termination under those clauses without:
(i) serving upon the other party written notification of intention to terminate at 

least 30 days prior to the date upon which it intends to exercise its 
termination rights; and

(ii) considering any representations made by the other party during that 30 day 
period; and

(b) a notice under clause 14.4(a) may not be served prior to the expiry of the relevant 
rectification notice served under clause 14.2 or clause 14.3 (as applicable).

14.5 Remedies

Without prejudice to the rights of a non-defaulting party, if a default occurs which is rectified 
as contemplated by clauses 14.2 or 14.3, then:

(a) the defaulting party will pay interest at the Prescribed Rate to the payee entitled to 
any outstanding moneys from the date the default occurs until it is rectified to the 
reasonable satisfaction of the payee, such interest to be capitalised every 30 days;

(b) the acceptance of interest will not constitute a waiver of the relevant default; and

(c) the defaulting party must indemnify the other party for all loss and damage suffered 
as a result of the default.

14.6 Rights not affected by termination

Subject to the terms of Item 4 of Schedule 2, termination of this Agreement, and payment of 
reasonable compensation under clause 14.2 or clause 14.3, shall not limit or otherwise 
affect any rights, obligations and liabilities of any party arising on or before the date of such 
termination or payment, whether in relation to any breach of this Agreement or otherwise.

15. NOTICES

15.1 Form and method

(a) All notices provided for in this Agreement shall be in writing and in English; and shall 
be effective when sent in accordance with the contact details for notices specified in 
clause 15.2.

(b) Subject to clause 15.1(c), a notice given in accordance with this clause is taken as 
having been given and received:

(i) if delivered by hand, on delivery;

(ii) if sent by prepaid post:

(A) within Australia, on the second Business Day after the date of 
posting;

(B) to or from a place outside Australia, on the seventh Business Day 
after the date of posting; or

(ill) if transmitted by e-mail:

(A) when the sender receives an automated message confirming 
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delivery; or

(B) 30 minutes after the time sent (as recorded on the device from 
which the sender sent the email) unless the sender receives a 
message that the email has not been delivered; or

(c) If the delivery or transmission of a notice is not on a Business Day or is after 
5.00pm (recipient’s time) on a Business Day, then the notice is taken to be received 
at 9.00am (recipient’s time) on the next Business Day.

15.2 Address of parties

Unless varied by notice in accordance with this clause 15, each party’s address and other 
details are as set out in this Agreement.

16. GENERAL PROVISIONS

16.1 Costs

The Company is responsible for the legal fees associated with the preparation of this 
Agreement. The parties shall otherwise bear their own legal, accounting and other costs, 
charges and expenses of and incidental to this Agreement.

16.2 Entire agreement

The parties agree this Agreement embodies the entire agreement between the parties with 
respect to the subject matter of this Agreement; and supersedes and extinguishes all prior 
agreements and understandings between the parties with respect to the matters covered by 
this Agreement.

16.3 Further assurances

Each party shall exercise all such powers as are available to it, do all such acts, matters and 
things and sign, execute and deliver all such documents and instruments as may be 
necessary or reasonably required to give full force and effect to the provisions of this 
Agreement.

16.4 Variations

This Agreement may not be amended or varied unless such amendment or variation is 
reduced to writing and signed by the parties.

16.5 Waiver

A failure to exercise or enforce or a delay in exercising or enforcing or the partial exercise or 
enforcement of any right will not in any way preclude, or operate as a waiver of any further 
exercise or enforcement of that or any other right.

16.6 Counterparts

This Agreement or any notice, authority or other document contemplated by this Agreement 
may be executed in a number of counterparts, all of which taken together, will be deemed to 
constitute one and the same document.

16.7 Assignment

(a) The Hotel Manager must not assign any of its rights, duties and obligations under 
this Agreement without the prior written consent of the Company.
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(b) The Company must not assign any of its rights, duties and obligations under this 
Agreement without the prior written consent of the Hotel Manager; however, if the 
Hotel is sold or transferred, then the Company may assign its rights, duties and 
obligations under this Agreement to the purchaser of the Hotel without the consent 
of the Hotel Manager.

(c) A change of control (as defined in the Corporations Act) of party, including an entity 
that controls a party to this Agreement, is taken to be an assignment of the rights, 
duties and obligations under this Agreement and clauses 16.7(a) and 16.7(b) apply.

16.8 Severability

Any provision of this Agreement which is illegal, void or unenforceable will be ineffective and 
may be severed to the extent only of that illegality, voidness or unenforceability without 
invalidating the remaining provisions of this Agreement.

16.9 Governing law and jurisdiction

This Agreement is governed by and construed in accordance with the laws of New South 
Wales and each of the parties irrevocably submits to the non-exclusive jurisdiction of the 
courts of New South Wales.
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Signing page
Executed as an agreement

Executed by RC One Pty Ltd (ACN 601 200 364)
(Administrators Appointed) in accordance with section 
127 of the Corporations Act by being signed by its joint 
and several administrator Sule Arnautovic

…………………………………….
Signature of Sule Arnautovic

……………………………
Signature of Witness

…………………………
Full Name of Witness 

Executed by Peak Invest Pty Ltd (ACN 601 291 183)
(Administrators Appointed) as trustee for the Peak Unit 
Trust in accordance with section 127 of the 
Corporations Act by being signed by its joint and 
several administrator Andrew McCabe

…………………………………….
Signature of Andrew McCabe

……………………………
Signature of Witness

Joseph Hayes 
Full Name of Witness 

………………………………
Signature of Andrew McC

……………………………
Signature of Witness
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SCHEDULE 1 - SERVICES

1. General

(a) The Hotel Manager must comply with all reasonable directions of the Company and 
the Company’s policies and procedures that relate to occupational health, safety, 
security and confidentiality, as notified by the Company to the Hotel Manager from 
time to time, in relation to the provision of Services and otherwise when occupying 
the Property and/or the Hotel.

(b) The Hotel Manager must comply with all reasonable directions of the Landowner to
ensure the Hotel is operated and the Property is occupied in compliance with the 
terms of the Lease where the Lessee’s obligations under the Lease are not 
inconsistent with the obligations of the Hotel Manager under this Agreement and to 
ensure, to the extent reasonable, the Company complies with the terms of the 
Lease.

(c) The Hotel Manager must ensure the Financial Covenants are achieved in relation to 
the operation of the Business.

(d) The Hotel Manager must engage a sufficient number of suitably skilled and qualified 
employees to provide the Services under this Agreement, including an Operations 
Manager, bookkeepers, administration managers etc.

2. Operations Manager

(a) The Hotel Manager must appoint an Operations Manager to the Hotel.

(b) The role of the Operations Manager is to oversee the following:

(i) the operation of the Business;
(ii) staff recruitment, management of staff, monitoring and supervision of staff, 

staff training;

(iii) marketing of the Hotel and its events;

(iv) stock management and other supplies, including ordering liquor, food and 
beverages;

(v) the provision of services by appointed contractors and service providers;

(vi) reporting on the operation of the Business and issues associated with the 
Hotel; and

(vii) such other roles as are customary for the operation manager of a hotel of the 
kind operated by the Company.

3. Reporting

(a) The Hotel Manager will report to the Company and the Landowner as follows:

(i) The Daily Takings Sheet (DTS) must be emailed to the Company on a daily 
basis, at the close of trading. The DTS will provide details of the following:

(A) revenue from all revenue centres and any cash variances;

(B) gaming turnover, including gross, payouts and net profit;

(C) expenses and any cash payments made on the day; and
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© MIC Legal
(D) a trading report compiled by the managers on duty.

(ii) The Weekly Takings Sheet WTS (WTS) must be emailed to the Company and 
the Landowner on a weekly basis. The WTS will provide details of the 
following:

(A) weekly takings summary, including cash payments made;

(B) weekly accounts paid report;

(C) weekly statement of cash position;
(D) weekly payroll report outlining direct wages along with indirect wage 

costs of superannuation, workers compensation and payroll tax (if 
applicable).

(ill) A monthly report detailing:

(A) a trading report checked against the approved budget;

(B) beverage stock take report, outlining stock on hand, gross profit 
margin and stock variances;

(C) food stock take report, outlining stock on hand, gross profit margin and 
stock variances.

(iv) A quarterly report detailing:

(A) quarterly balance sheets and profit and loss statements for the Hotel;

(B) statement of funds available for withdrawal / distribution.
(b) The Hotel Manager will report to the Company and the Landowner within 14 days of 

the end of each month on the following:

(I) Details of the Hotel operations, such as turnover figures, revenue, net profit etc 
from the operation of the Hotel.

(ii) Actual hours of attendance of the Hotel Manager’s staff at the Hotel during the 
period, the subject of the report, if requested.

(ill) Details of all incidents, accidents, injuries and hazards that occurred (or claimed 
to have occurred) at the Hotel and/or Property or in connection with the 
operation of the Business since the issue of the last report.

(iv) Accounting reports relating to the operation of the Hotel.

(v) Such other reports relating to the operation of the Business, as requested by 
the Company and / or the Landowner.

(c) All reports will be checked by the head office of the Hotel Manager to ensure they 
are accurate and correct before being issued.

4. Financial management

(a) The Hotel Manager will:

(I) manage the cash flow of the Hotel;
(ii) manage accounts payable and accounts receivable of the Hotel, including payment 

of invoices and suppliers;

(ill) prepare quarterly balance sheets for the Hotel;

(iv) prepare quarterly profit and loss statements for the Hotel;

(b) The Hotel manager will perform regular bank reconciliations to ensure all monies 
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and payments are accounted for, including TAB commissions, ATM rebates etc.

5. Compliance with legislative requirements

(a) The Hotel Manager is responsible for ensuring the Company holds all required 
Approvals to operate the Hotel and that the Hotel is operated in compliance with all 
Relevant Laws, including:

(I) NSW Liquor Act including Signage, RSA Principles and staff training.

(ii) NSW Gaming Machines Act.

(iii) NSW Pure Food Act.

(iv) Council Approved Development Consents.

(v) AML CTF Laws.
(b) Seek to obtain approval for extended licensed hours, increase gaming machine 

trading hours, increase SIA entitlements etc, as considered necessary or desirable 
to increase the trade, profitability and/or the value of the Hotel.

(c) Whilst every endeavour will be made to ensure compliance with legislative 
requirements relating to the operation of the Business, any fines that are incurred by 
the licensees in connection with the operation of the Business will be payable by the 
Company.

6. Maintenance

(a) The Hotel Manager will maintain a suitable standard of maintenance for the Hotel at 
all times to ensure the Hotel remains in a respectable and presentable condition.

(b) Licensed tradesman will be appointed on a “best quote” system with applicable 
warranties on their works with no margins applied by the Hotel Manager.

(c) The Hotel Manager is responsible for overseeing any works being completed by 
appointed tradesmen.

7. Insurance and security

(a) The Hotel Manager must maintain adequate insurance (or insurance of a type and to 
the value required by any Relevant Law) with a reputable insurer with respect to the 
Hotel Manager’s activities and those of its employees, agents and contractors 
engaged in providing the Services, including workers compensation, public liability 
and professional indemnity insurance. The Hotel Manager must, upon request by the 
Company and / or the Landowner, provide evidence of the currency of any such 
insurance.

(b) The Hotel Manager will ensure the Hotel (including all premises and buildings) is 
securely managed to prevent and otherwise minimise theft, break-ins and damage 
and is monitored with an alarm system that advises the Operations Manager of any 
issues. The Operations Manager must respond accordingly to all alarm notifications.

8. Inventory control

(a) The Hotel Manager will employ external stocktakers on a contract basis at regular 
periods (suitable term may vary according to the turnover of the Hotel) to compile 
reports outlining gross profit margins, stock variances and inventory valuations for 
beverages and liquor.

(b) The appointed head chef will conduct stocktakes on the food operation every month 
providing a report outlining food purchases in dollar terms, gross profit margin and 
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inventory valuations.

9. Human resources

(a) The Hotel Manager utilises the “deputy payroll and management system” which 
allows for rostering and forecasting, payroll processing and reporting and real time 
performance information on employees task performance.

(b) Staff directly engaged in the operations of the Business will be employed by the 
Company.

(c) Employees will engaged in accordance with current award or collective agreement (if 
applicable) including licensee and managers. The Hotel Manager will provide the 
following in respect of employees:

(i) employment contracts will be issued to every new employee outlining the 
terms and conditions of their employment;

(ii) payroll processing and transferring funds into the nominated accounts on a 
weekly basis;

(iii) group certificate printing and distribution, as required;

(iv) workers compensation claim management, as required;

(v) administration and payment of employee superannuation, as required;

(vi) training and development programs for staff; and
(vii) uniform deductions will be processed from the employee’s weekly payroll, as 

required.

10. Marketing and promotions

(a) The Hotel Manager will:

(i) prepare a tailored cost effective marketing plan to ensure the Hotel is 
effectively marketed to its target market.

(ii) gaming and food operations will operate under “banner groups” allowing for 
common recognition of food quality, service and presentation, if suited to the 
Hotel.

(iii) coordinate supplier sponsorship of marketing expenses to reduce costs and 
increase the profitability of the Hotel.

(iv) Manage database growth and use of the Hotel.

(b) Gaming rooms will operate under the “Jade VIP Lounge” banner providing a 
recognisable quality in terms of room presentation, high standards of customer 
service and quality gaming product.

(c) Food operations will operate under a “banner group”, if suited to the Hotel, providing 
a recognisable product in terms of menu, meal presentation, meal prices, standards 
of service and dining room presentation.

11. Purchasing and orders

(a) The Hotel Manager will utilise its market presence to obtain savings and economies 
of scale in respect of the acquisition of liquor, beverages and food (and such other 
commodities) in connection with operation of the Business. Savings and economies 
of scale may consist of cost savings, discounts, rebates and promotional funds.

(b) The Hotel Manager will provide advice and assistance in relation to all aspects of the 
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operation of the Business, including:

(i) the appointment of liquor wholesalers, including pricing and terms of trade.

(ii) the appointment of food providers wholesalers, including pricing and terms of 
trade.

(Hi) ATM licence arrangements, including rebates;

(iv) operating equipment;

(v) security;

(vi) decor, artwork and printing;

(vii) waste removal and management;

(viii) cleaning services;

(ix) marketing and branding;

(x) gaming; and

(xi) such other matter required in connection with the operation of the Business.

12. Capital works programs

(a) The Hotel Manager will:
(i) provide the Company and the Landowner with insight into the short term 

capital works opportunities and longer term capital works opportunities for 
the Hotel;

(ii) complete detailed capital expenditure programs with expected return on 
investment and cash flow analysis on proposed capital works programs;

(Hi) coordinate all minor and major capital works programs undertaken at the Hotel;

(iv) manage capital works programs, including:

(A) oversee the preparation and lodgement of development applications;

(B) appointment of contractors and service providers, including terms of 
appointment;

(C) services provided appointed contractors and service providers, 
including architects, town planners, builders, certifiers, draftsmen, 
solicitors etc;

(D) certification of completed works;

(E) scheduling of approved capital expenditure works; and

(F) managing capital expenditure and payments to contractors and service 
providers.

(b) The purchasing and scheduling of approved capital works will be undertaken by the 
Hotel Manager at the best price possible with no margin added.

(c) Minor capital works programs will be completed by the Hotel Manager’s appointed 
approved tradesmen to reduce costs to the Company.

(d) Capital works programs will be conducted at the Company’s cost and expense.
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SCHEDULE 2-FEES

1. Base Fee

(a) From the Commencement Date, the Hotel Manager is entitled to receive the Base 
Fee, being an amount of $325,000 (plus GST) per annum; payable in equal 
fortnightly instalments in arrears.

(b) On the anniversary of the Commencement Date each year, the Base Fee shall be 
increased by the greater of 3% or the CPI Rate. For the purposes of this calculation, 
the CPI Rate is calculated as follows:

B
A = 

C

where:

A is the CPI Rate;

B is the CPI number for the quarter ending immediately before the relevant date of 
the calculation.

C is the CPI number for the quarter ending immediately before the last date on which 
the calculation was performed (or, if there has not been a calculation, the 
Commencement Date).

For the purposes of this calculation, “CPI” means the Consumer Price Index (All 
Groups) for Sydney which is published as such from time to time by the 
Commonwealth Bureau of Census and Statistics. If there is any suspension or 
discontinuance of the Consumer Price Index or its method of calculation is 
substantially altered, the Commonwealth Statistician must be requested by the 
parties to provide figures or indices which give an equivalent comparison to that 
contemplated by the foregoing paragraph and which the parties may mutually agree 
upon. If they are unable to agree then such index as is determined by the President 
of the New South Wales Division of the Australian Property Institute or his nominee 
whose decision will be binding and conclusive. The cost of any such determination (if 
any) must be borne by the Company and/or the Landowner. The said President or 
his nominee will act as an expert and not as an arbitrator in making any such 
determination.

2. Bonus Fee

(a) If the Bonus Fee Conditions are satisfied, then the Hotel Manager is entitled to receive 
the Bonus Fee, being an amount calculated as follows:

A = (B - C) x D

where:

A is the amount of the Bonus Fee for the Financial Year;

B is the Net Income for the Financial Year;

C is Preferred Return; and

D is 15% per annum.
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(b) The Bonus Fee rewards the Hotel Manager each Financial Year based on the financial 
performance of the Hotel. The Bonus Fee is calculated based on the financial 
statements for the Company each Financial Year. Subject to Item 4 of this Schedule, 
the Bonus Fee must be calculated and (if applicable) paid within 30 days of the 
completion of the financial statements or on termination under clause 14.1.

(c) The Hotel Manager’s entitlement to the Bonus Fee is conditional upon the following 
criteria being satisfied:

(i) The calculation of the Bonus Fee results in a positive number.

(ii) The Investors being entitled to receive the Preferred Return.

(iii) Payment by the Company of Base Rent under the terms of the Lease.

(iv) The Hotel Manager not being in breach of this Agreement.

(d) For the purposes of Item 2 of this Schedule 2, the following terms are defined:

“Base Rent” means the rent payable under the Lease, excluding any turnover rent.
“Bonus Fee Conditions” means the conditions set out above in subclause (c) of this 
Item 2 of Schedule 2.

“Capital Contributions” means the aggregate of the capital invested in the Trust, 
from time to time. At the date of this Agreement, the Capital Contributions are 
$6,360,000.

“Expenses” means any expenses, costs, charges, fees, commissions, brokerage, 
taxes, interest on borrowings, rates, levies, insurance premiums and any other like 
payment and all amounts payable in respect of any of them in connection with the 
operation of the Business. For the avoidance of doubt, the Base Fees payable to the 
Hotel Manager and the Manager under the Management Agreement are included as 
Expenses; however, this definition excludes the payment of rent (including Base Ret) 
under the Lease, Bonus Fees and Capital Gains Bonus Fees payable to the Hotel 
Manager and such similar fees payable to the Manager under the Management 
Agreement.

“Income” means all amounts which are, or would be recognised as, income by the 
application of generally accepted accounting principles, from the operation of the 
Business.

“Net Income” means the total Income generated from the operation of the Business 
less the Expenses.

“Preferred Return” means the amount calculated as:

A = B x C where:

A is the amount of the Preferred Return (which is payable to the Investors);

B is the Capital Contributions; and

C is 10% per annum;

3. Capital Gains Bonus Fee
(a) Upon occurrence of any Capital Gains Bonus Event, if the Capital Gains Bonus Fee 

Conditions are satisfied, then the Hotel Manager is entitled to receive the Capital 
Gains Bonus Fee, being an amount calculated as follows:

A = ( B - C - D ) x E

where:
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A is the amount of the amount of the Capital Gains Bonus Fee;

B is the Net Sales Price;

C is the Purchase Price;

D is Net Capital Expenditure; and

E is 15%.
(b) The Capital Gains Bonus Fee is payable by the Landowner. The fee is calculated 

and payable within 30 days of completion of the Capital Gains Bonus Event.

(c) The Hotel Manager’s entitlement to the Capital Gains Bonus Fee is conditional upon 
the following criteria being satisfied:

(i) The calculation of the Capital Gains Bonus Fee results in a positive number.

(ii) The Hotel Manager not being in breach of this Agreement.

(d) For the purposes of Item 3 of this Schedule 2, the following terms are defined:
“Capital Gains Bonus Event” means the sale or other disposition of the Property 
by the Landowner.

“Capital Expenditure” means the aggregate of the capital expenditure undertaken 
on the Property, including the amounts of any minor and major capital works 
programs (such as improvements of the Property and refurbishment of the building 
and premises).

“Net Capital Expenditure” means the amount of the Capital Expenditure less any 
applicable depreciation or amortisation costs relating to works undertaken.

“Net Sales Price” means the sale price of the Property under a contract signed by 
the Landowner as the seller (which may include the Company as the seller of the 
Business), less any adjustments, taxes, fees, legal costs and agents' commissions 
payable by the Company and the Landowner in connection with its sale or 
disposition of the Property and otherwise in connection with the operation of the 
Business.

“Purchase Price” means $13,719,854.

4. Fee adjustments and termination payments

(a) If the Company terminates this Agreement pursuant to clause 14.1(e), then the Hotel 
Manager will be entitled to receive the following amounts on the effective date of 
termination:

(i) 50% of the Base Fee; and

(ii) the Additional Bonus Fee; and

(iii) the Capital Gains Bonus Fee, calculated on the basis of an independent 
valuation of the Property as the sale price of the Property which was sold on 
the effective date of the termination of this Agreement.

For the purposes of this Item 4(a) of this Schedule 2, the following terms are defined:

“Additional Bonus Fee” means the amount calculated as:

A = B x 

C where:

A is the amount of the Additional Bonus Fee;
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B is the Bonus Fee payable for the immediate previous Financial Year; and
C is the lesser of five and the number of full 12-month periods remaining of

the Initial Term.

“Initial Term” means the 10 year period commencing on the Commencement Date.

(b) The Hotel Manager and the Company acknowledge and agree the payment of the 
amounts under Item 4(a) of this Schedule 2 represents a fair calculation and 
estimate of any and all losses incurred and damages incurred by the Hotel Manager 
on termination of this Agreement.

(c) If the Hotel Manager terminates this Agreement pursuant to clause 14.3 for the 
Company’s failure to pay any amount under this Agreement, then the Hotel Manager 
is entitled to receive:

(i) the Base Fee; and

(ii) the Bonus Fee,

calculated to the effective date of termination, but the Hotel Manager is not entitled 
to receive the Capital Gains Bonus Fee.

(d) If the Hotel Manager fails to achieve the Financial Covenants for three consecutive 
quarters, then the Hotel Manager is no longer entitled to receive the Capital Gains 
Bonus Fee.
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SCHEDULE 3 - FINANCIAL COVENANTS

Minimum EBITDA

(a) The Hotel Manager must ensure the following financial performance benchmarks are 
achieved by the operation of the Business:

(i) For the six month period from 1 January 2015 to 30 June 2015, the EBITDA of the 
Hotel is at least $500,000.

(ii) For the six month period from 1 July 2015 to 31 December 2015, the EBITDA of the 
Hotel is at least $550,000.

(iii) For the six month period from 1 January 2016 to 30 June 2016, the EBITDA of the 
Hotel, is at least $550,000.

(iv) For the Financial Year ending 30 June 2016, the EBITDA of the Hotel is at least
$1,100,000.

(b) Subject to item (a) of this Schedule, the Hotel Manager must ensure the following financial 
performance benchmarks are achieved by the operation of the Business:

(i) For the six month period from 1 January to 30 June each year, the EBITDA of the 
Hotel is at least $550,000 (adjusted annually by CPI).

(ii) For the six month period from 1 July to 31 December each year, the EBITDA of the 
Hotel is at least $650,000 (adjusted annually by CPI).

(iii) For the 12 month period for each calendar year (from 1 January to 31 December 
each year), the EBITDA of the Hotel is at least $1,200,000 (adjusted annually by 
CPI).

(iv) For the 12 month period for each Financial Year, the EBITDA of the Hotel is at least 
$1,200,000 (adjusted annually by CPI).

(c) For the purposes of this Schedule, the following terms are defined:

“EBITDA” means earnings before interest, tax, depreciation and amortisation and is 
calculated by adding back the non-cash expenses of depreciation and amortisation to the 
Operating Income.

“Expenses” means any expenses, costs, charges, fees, commissions, brokerage, taxes, 
interest on borrowings, rates, levies, insurance premiums and any other like payment and all 
amounts payable in respect of any of them in connection with the operation of the Business, 
including (without limitation) costs of goods sold, labour costs (including wages), rent, 
overheads and other day-to-day expenses associated with the operation of the Business.

“Income” means all amounts which are, or would be recognised as, income by the 
application of generally accepted accounting principles, from the operation of the Business.

“Operating Income” means Income less Expenses.
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16 June 2022

File

James Le Messurier

Five Islands Invest Pty Ltd (In Liquidation) (Five Islands)
The J&P Marlow (No 2) Pty Limited (JPM) and Blue Marlin Enterprises Pty Ltd
(BME), together (the Marlow), proof of debt adjudication

1. Executive summary
1.1. The purpose of this file note is to provide a workpaper on the adjudication of the Marlow Claims in 

the administration.

1.2. In summary, I recommend admitting the POD claims as follows:

1.3. Notwithstanding this recommendation, as there may be some doubt on the interpretation of the 
application of the Capital Gain Bonus Fee (CGBF) to the land and business, or to solely the land, it is 
recommended that directions be sought under section 90-15 from the Court.  Further details in these 
concerns are outlined in the affidavit of Mr Andrew McCabe.  

1.4. The background, reasoning and justification of my recommendations are provided below in further 
detail.

2. Proof of Debt (POD)
2.1. The original POD’s were lodged for voting purposes at the creditors meeting of the administration 

and dated 3 December 2021.  A summary of the original POD’s based on the estimated sale price of 
the Hotel Asset (land and business) are below:

JPM POD in the amount of $1,010,000; and

BME POD in the amount of $1,010,000.

2.2. Following the divestment of the Hotel Asset (land and business), Marlow lodged a replacement POD 
to include the higher sale prices achieved by the Receivers and Managers.  The replacement POD’s 
were received on 5 April 2022 and total $3,321,489.30, as detailed below:

JPM in the amount of $2,767,907.75; and

BME in the amount of $553,581.55.

2.3. For the purpose of this workpaper, we assume the original POD have been withdrawn and provide 
this paper to consider the replacement POD’s provided by Marlow. 

3. POD Supporting Documents
3.1. As part of the supporting documentation to the 5 April 2022 Marlow POD’s, Marlow provide a 

submission of the claims, which included addition documentation as detailed below.

Entity Apportionment POD Claim WXA Admitted WXA Rejected WXA reasoning for rejection
$ $ $

JPM 5/6 th's 2,767,907.75 2,434,372.75 333,535.0 Deduction of claim for net capital expenditure
BME 1/6 th's 553,581.55 486,874.55 66,707.00 Deduction of claim for net capital expenditure
Total 3,321,489.30 2,921,247. 400,242.0
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3.2. Hotel Management Services Agreement (HMSA) dated 11 July 2016 between Five Islands Invest 
Pty Ltd ATF Five Islands Investment Unit Trust (Five Islands), Corrimal Pub Pty Ltd (Corrimal) and 
Marlow.

3.3. Hotel Management Agreement (HMA) dated 1 July 2019 between: Corrimal Pub Pty Ltd; Five 
Islands Invest Pty Ltd ATF Five Island Investment Unit Trust; JPM; BME; and Pub Invest Pty Ltd.

3.4. HMA dated 28 December 2021 between: Corrimal Pub Pty Ltd (Administrators Appointed); Five 
Islands Invest Pty Ltd (Administrators Appointed) ATF Five Island Investment Unit Trust; JPM; and
BME.

3.5. The HMA dated 9 January 2019 is materially identical to the HMA dated 28 December 2021, except 
Pub Invest Pty Ltd is not a party to the HMA dated 28 December 2021.

4. Books and Records
4.1. The Books and records of the Five Islands do not disclose any liabilities owing to Marlow.

4.2. This is consistent with the basis of the claim, in that it is a contingent claim that only crystalises upon 
the sale of the Property / Hotel. 

5. Key terms of the HMA (extracts)
5.1. Item 3 of the HMA’s dated 9 January 2019 and 28 December 2021 both include the following at 

Schedule 2 (the below is an extract from the HMA):

3. Capital Gains Bonus Fee

(a) Upon occurrence of any Capital Gains Bonus Event, if the Capital Gains Bonus Fee 
Conditions are satisfied, then the Hotel Manager is entitled to receive the Capital Gains 
Bonus Fee, being an amount calculated as follows:

A = (B- C - D ) x E

where:

A is the amount of the Capital Gains Bonus Fee;

B is the Net Sales Price; 

C is the Purchase Price; 

D is Net Capital Expenditure; and 

E is 15%.

(b) The Capital Gains Bonus Fee (CGBF) is payable by the Landowner. The fee is calculated 
and payable within 30 days of completion of the Capital Gains Bonus Event.

(c) The Hotel Manager’s entitlement to the Capital Gains Bonus Fee is conditional upon the 
following criteria being satisfied:

(i) The calculation of the Capital Gains Bonus Fee results in a positive number.

(ii) The Hotel Manager not being in breach of this Agreement.

(d) For the purposes of Item 3 of this Schedule 2, the following terms are defined:

“Capital Gains Bonus Event” means the sale or other disposition of the Property by the 
Landowner;

“Capital Expenditure” means the aggregate of the capital expenditure undertaken on the 
Property, including the amounts of any minor and major capital works programs (such as 
improvements of the Property and refurbishment of the building and premises);

“Net Capital Expenditure” means the amount of the Capital Expenditure less any applicable 
depreciation or amortisation costs relating to works undertaken;
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“Net Sales Price” means the sale price of the Property under a contract signed by the 
Landowner as the seller (which may include the Company as the seller of the Business), 
less any adjustments, taxes, fees, legal costs and agents' commissions payable by the 
Company and the Landowner in connection with its sale or disposition of the Property and 
otherwise in connection with the operation of the Business; and

“Purchase Price” means $10,356,738.

5.2. Furthermore, I note the following relevant definitions included at Clause 1.1 of the HMA’s 
9 January 2019 and 28 December 2021:

“Business” means the business consisting of:

Management of the Hotel, which includes the sale of liquor, food and other beverages, 
gaming activities and other events; and

Such other business activities as the Company and the Hotel Manager agree;

“Hotel” means the Corrimal Hotel, operated from the Property;

“Property” means the property located at 268 Princess Highway, Corrimal NSW 2518;

“Company” means Corrimal Pub Pty Ltd; and

“Landowner” means Five Islands Invest Pty Ltd ATF the Five Islands Investment Unit Trust.

6. WXA Commentary on HMA
6.1. Contractually, it appears the Capital Gains Bonus Fee (CGBF) may be payable only on any capital 

gain attributable to the sale of the Land (or Real Property). I note:

6.1.1. The Definition of Net Sale Price states “Net Sales Price” means the sale price of the 
Property under a contract signed by the Landowner as the seller;

6.1.2. Property is defined as above “means the property located at 268 Princess Highway, 
Corrimal NSW 2518;”

6.1.3. The Hotel and the Business are each defined separately; and

6.1.4. Capital Gains Bonus Event is defined as “the sale or other disposition of the Property by 
the Landowner.”

6.2. Given Property, Hotel and Business each have been defined, it would follow that the HMA easily 
could have been drafted to define the Net Sale Price as “the combined sale price of the Property and 
Business”. Therefore, on a contractual basis the calculation of the CGBF and in turn the Marlow 
claim is uncertain.

6.3. Further, I have considered the definition of net sales prices. I note that the sale proceeds are based 
on the purchasers assessment of the normalised EBITDA of the business plus land, entitlements and 
assets.  As the normalised EBITDA includes a provision for gaming tax and gaming licence fees, 
which is multiplied by the capitalisation rate to obtain the sale price of the business, no further 
deductions or adjustments to the gross sale price are required.  This has been considered in the
WXA calculation of the Net Sale Price, which is provided at section 9.8 below. 

7. Marlow Submissions
7.1. In support of the claim, Marlow has made submissions (Marlow Submissions) setting out why they 

contend the CGBF is to be calculated by reference to the sale price of the land and business, rather 
than the sale price of the land alone. 

7.2. Amongst other things, the Marlow Submissions contend that intent of the parties when entering the 
HMSA and HMA’s was that the CGBF is to be calculated by reference to the sale price of the land 
and business.
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7.3. The Marlow Submissions claim:

7.3.1. the HMSA dated 11 July 2016 between Five Islands, Corrimal and Marlow define the 
CGBF as being calculated as “15% of the net capital gain of the disposal of the hotel 
calculated assuming "Five lsland Corrimal" is a company trading in its own right.” “Hotel” is 
defined in that agreement as meaning “Corrimal Hotel Corrimal, Business, Land and 
Building Improvements” – that is, the whole of the business and the land upon which it 
operates, together with building improvements;

7.3.2. the basis upon which the parties entered into the agreements was plainly on the basis that 
the endeavours of Marlow would affect both the value of the land and, more significantly, 
the value of the business, given the that the role of Marlow (as Hotel Manager) would more 
directly affect the value of the business rather than the value of the land;

7.3.3. the “Purchase Price” referred to in each of the HMSA’s at Clause 3 of Schedule 2 is not the 
purchase price of the land, but rather, the purchase price of the land and the business.  
The Agreements do not record the purchase price of the land alone;

7.3.4. were the parties to intend that the CGBF be confined only to any uplift in value of the land, 
then it would have been a simple thing for the parties to record the value of the land 
somewhere in the HMSA or HMA’s. They did not, both because it was not their intention 
that occur, and because that value was wholly unnecessary to give effect to the clause as 
drafted;

7.3.5. the language of the clause makes it clear that, despite the infelicitous drafting, the parties 
intended, and the clause provides, that the CGBF be levied on the sum of the sale price of 
the land and the business.  In particular, the definition of “Net Sales Price” in Clause 3 of 
Schedule 2 refers not only to matters relevant to the price of the land, but to that price 
being calculated “less any adjustments, taxes, fees, legal costs and agents’ commissions 
payable by the Company and the Landowner in connection with its sale or disposition of 
the Property and otherwise in connection with the operation of the Business;” and

7.3.6. the net sales price is to be calculated by reference to the whole of the sale price of the land 
and business, and not just the land. Were it otherwise, then there would be no reason for 
that calculation to bring into account any matters relating to the “Company” (which in each 
agreement is the relevant operating entity).

8. WXA comments re Marlow Submissions
8.1. The original Business Sale contract dated 21 April 2016 discloses at Special Condition 41 the 

purchase price for “all assets sold by the vendor pursuant to this contract and the interdependent 
Sale of Land Contract (save as to stock-in-trade) shall be $9,500,000.”

8.2. The HMSA defines the purchase price as $9,500,000, both HMA’s define purchase price as 
$10,356,738. In the absence of further details as to how this amount is calculated, WXA assume the 
increase from $9.5M to $10.4M is in respect of settlement adjustments and cash on hand.

8.3. Marlow provides a calculation of the claim (see below), however, acknowledges that there is certain 
information that they do not have, but which is required to calculate the CGBF such as adjustments 
required to calculate “Net Sale Price” from the gross sale price, and the details of the “Net Capital 
Expenditure”.
Capital Gains Bonus Fee Calculations Corrimal Hotel

$
Gross Sale Price (Land and business) 32,500,000
Purchase Price 10,356,738
Net Capital Expenditure (unknown)
Factor 0.15
Capital Gains Bonus Fee 3,321,489.30

Payable to JPMN2 (5/6) 2,767,907.75
Payable to BME (1/6) 553,581.55
Capital Gains Bonus Fee 3,321,489.30
Source: Marlow Submission in support of the 5 April 2022 POD Claims
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9. Recommendation
9.1. There appears to be no doubt that Marlow is entitled to a CGBF based on the HMA’s dated 

9 January 2019 and 28 December 2021.  The only issue is whether the fee is calculated by 
reference to the land portion of the relevant sale price or the consideration paid for the freehold going 
concern (land and business).

9.2. It appears the intent of the parties when entering into the HMA’s dated 1 July 2019 was that the Net 
Sale Price used to calculate the CGBF was intended to be the total consideration paid for the 
freehold going concern (land and business) for the following reasons:

9.2.1. The purchase price included as “C” in the CGBF calculation is the original freehold going 
concern purchase price (ie land and business). The purchase price for the land only 
portion of the original transaction is not disclosed anywhere in the HMA’s;

9.2.2. Marlow’s role as Hotel Manager would more directly affect the value of the business rather 
than the value of the land;

9.2.3. The definition of “Net Sales Price” which the relevant part of the definition is “means the 
sale price of the Property under a contract signed by the Landowner as the seller (which 
may include the Company as the seller of the Business)..” contemplates that the Property 
may or may not be sold along with the business.  The words in parenthesis make this clear.  
Where a sale occurs with the rights to manage the Hotel (ie the business), it is the sales 
price of the land and business that is the relevant integer.  Therefore, where the Property is 
not sold in conjunction with the business, the sale price of the Property will not include any 
such component and will be the land value only; and

9.2.4. the words “which may include the Company as the seller of the Business” appear to mean 
that the Net Sales Price includes the consideration received for the Business.  Otherwise, 
those words would be irrelevant.

9.3. Further it was also the intent of, at least two of the parties, to the 28 December 2021 HMA, being 
Marlow and Mr McCabe, in his capacity as Trustee of the Hotel Asset, that the Net Sale Price used 
to calculate the CGBF was intended to be the total consideration paid for the freehold going concern 
(land and business) for above reasons.

9.4. I note that the Marlow POD’s dated 3 December 2021 contemplated the CGBF claimed would be 
split equally between the two Marlow entities. However, the Marlow POD’s dated 5 April 2022 have 
split the CGBF claimed 5/6th’s to JPM and 1/6th to BME.

9.5. The Marlow Submissions state: 

Division of the Capital Gains Bonus Fee as between JPMN2 and BME, the Capital Gains Bonus 
Fee, consistent with the provisions relating to other fees payable to JPMN2 and BME under the 
Agreements, refer to JPMN2 and BME jointly as Hotel Manager and, during the course of 
operating the hotels, JPMN2 and BME have divided any fees received jointly by dividing them 
5/6 to JPMN2 and 1/6 BME and, for the sake of completeness, have updated their respective 
PODs to reflect the same distribution of the total amount of the Capital Gains Bonus Fee.

9.6. The HMA’s do not disclose a split of the CGBF between the Marlow entities, just that the
Hotel Manager (defined as the Marlow Group) is entitled to receive the CGBF. The HMA’s define 
Marlow Group as “Marlow Group” means The J & P Marlow (No 2) Pty Limited (ACN 108 647 570) 
and Blue Marlin Enterprises Pty Ltd (ACN 129 727 288), jointly and severally.

9.7. In consideration to the joint and several liability under the HMA, historically how Marlow has split 
divided fees and the formal POD’s received and executed by the Marlow parties, we propose to 
partially admit the Marlow claim in the same apportionment as claimed by Marlow (ie 5/6th’s to JPM 
and 1/6th to BME) as outlined below.
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9.8. Further details on the WXA Admitted calculations are below. 

Entity Apportionment POD Claim WXA Admitted WXA Rejected WXA reasoning for rejection
$ $ $

JPM 5/6 th's 2,767,907.75 2,434,372.75 333,535.0 Deduction of claim for net capital expenditure
BME 1/6 th's 553,581.55 486,874.55 66,707.00 Deduction of claim for net capital expenditure
Total 3,321,489.30 2,921,247. 400,242.0

Five Islands - Corrimal Hotel 

A = (B - C- D) x E
where:
 A is the amount of the Capital Gains Bonus Fee;
 B is the Net Sales Price;
 C is the Purchase Price;
 D is the Net Capital Expenditure; and
 E is 15%.

$
B - Net Sale Price 32,133,312.96
C - Purchase Price (10,356,738.00)
D- Net Capital Expenditure (2,301,593.00)
E -15% 15%
A - Capital Gains Bonus Fee 2,921,247.

B - Net Sale Price $
Gross Sale Price 32,500,000.00
Net Settlement Adjustments - Land & GME (147.70)
Net Settlement Adjustments - Business 133,782.06
Adjusted Sales Price 32,633,634.36
Less: less any adjustments, taxes, fees, legal costs and agents' 
commissions payable by the Company and the Landowner in 
connection with its sale or disposition of the Property and otherwise in 
connection with the operation of the Business.
Agents commission - HTL Property (289,527.63)
Legal Fees - Hatzis Cusack Lawyers (30,000.00)
Receivers remuneration directly related to sale of Corrimal Hotel (123,878.15)
OPV - Valuer fees (18,150.00)
PEXA fees (117.92)
Discharge of Mortgage fees (147.70)
Hall Chadwick - remuneration directly related to sale of Corrimal Hotel (27,500.00) *estimate only
Hall Chadwick - legal fees directly related to sale of Corrimal Hotel (11,000.00) *estimate only
B - Net Sale Price 32,133,312.96

C - Purchase Price 10,356,738.00

D- Net Capital Expenditure
Building Improvements at Cost (Balance Sheet as at 24 November 2022) 2,518,175.00
Accumulated (216,582.00)
D- Net Capital Expenditure 2,301,593.00
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 “Approvals” means all consents, approvals, licences and permits from all relevant 
Government Authorities required to operate the Hotel as a venue that serves liquor, food 
and beverages, hosts events and operates gaming machines. 

“Associates” of a person means another person who is associated with the first within the 
meaning of sections 10 to 17 of the Corporations Act. 

 “Business” means the business consisting of: 

(a) management of the Hotel, which includes the sale of liquor, food and other 
beverages, gaming activities and other events; and 

(b) such other business activities as the Company and the Hotel Manager agree. 

 “Business Day” means a day on which banks are open for general business in Sydney, 
New South Wales (excluding Saturdays, Sundays and public holidays). 

 “Commencement Date” means 1 August 2016.  

 “Confidential Information” in relation to a party means information that:  

(a) is by its nature confidential; 

(b) is divulged in circumstances which imply that it is confidential; 

(c) the party receiving the information knows or ought to know is confidential; and 

(d) is designated by a party as confidential, and includes: 

(i) information which has any actual or potential commercial value or is 
comprised in or relating to any Intellectual Property Rights of a party;  

(ii) information relating to the financial position of a party, including information 
relating to the assets or liabilities of the party and any other matter that does 
or may affect the financial position or reputation of the party; 

(iii) information relating to a party’s organisation, internal management and 
structure, policies, processes, business practices, financial affairs and 
strategies; and 

(iv) Personal Information or any other information relating to a party’s 
employees, subcontractors, agents, clients or suppliers. 

 “Consequential Loss” means: 

(a) any Loss suffered by a party that cannot reasonably be considered to arise naturally 
from that breach or event or events giving rise to the Loss; and 

(b) any and all loss of revenue, loss of profits, loss of anticipated savings or business, 
loss of data, loss of value of equipment, loss of use, loss of opportunity or 
expectation loss and any form of consequential, special, indirect, punitive or 
exemplary loss or damages. 

 “Contract Material” means any Material created or required to be created by the Marlow 
Group specifically as part of, or for the purposes of, performing the Services, but for the 
avoidance of doubt does not include any Marlow Material. 

 “Corporations Act” means the Corporations Act 2001 (Cth) and for the time being in force 
together with the regulations. 
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 “Fees” means the fees set out in Schedule 2. 

 “Financial Covenants” means the financial benchmarks and requirements set out in 
Schedule 3. 

 “Financial Year” means the period of 12 months beginning on 1 July and ending on 
30 June in each year, except that: 

(a) the first Financial Year begins on the date of Commencement Date and ends on the 
first 30 June to occur thereafter; and 

(b) the last Financial Year begins on the last 1 July before the termination date of this 
Agreement and ends on the termination date of this Agreement. 

 “Government Authority” means: 

(a) a local, state or federal government; 

(b) a minister, department or agency of any local, state or federal government; 

(c) a corporation, authority or body that is constituted under statute or regulation for a 
public purpose; 

(d) a holder of a statutory office for a public purpose, or a person charged with the 
administration of a law;  

(e) a regulatory body; or 

(f) a court, tribunal or commission constituted under statute or regulation. 

 “GST” means ‘GST’ as defined in the GST Law.   

 “GST Law” means the A New Tax System Goods and Services Act 1999 (Cth) and all other 
relevant legislation relating to the introduction and administration of GST. 

“Hotel” means the Corrimal Pub, operated from the Property. 

“Hotel Manager” means the Marlow Group. 

“Hotel Management Agreement” means the Hotel Management Agreement entered into 
between the Hotel Manager and the Company relating to the management of the Hotel, as 
amended from time to time. 

“Hotel Management Services” means the services provided by the Hotel Manager under 
the Hotel Management Agreement. 

“Infringement Claim” means any dispute, claim or action alleging infringement of any third 
party Intellectual Property Rights on grounds directly related to the provision of Services or 
the obligations of a party under this Agreement. 

“Intellectual Property Rights” means: 

(a) inventions, discoveries and novel designs, whether or not registered or registrable 
as patents or designs, including developments or improvements of equipment, 
products, technology, processes, methods or techniques; 

(b) copyright (including future copyright) throughout the world in all literary works, 
artistic works, computer software, and any other works or subject matter in which 
copyright subsists and may in the future subsist; 

(c) know-how and trade secrets; 
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(d) trade and service marks (whether registered or unregistered); and 

(e) proprietary rights under the Circuit Layouts Act 1989 (Cth); 

“Investors” means those persons holding units in the Trust. 

“Key Personnel” means Jason Marlow and Paul Camkin.  

“Landowner” means Five Islands Invest Pty Ltd (ACN 611 874 410) as trustee for the Five 
Islands Investment Unit Trust. 

“Lease” means the lease between the Landowner and the Company regarding the 
Company’s occupation and use of the Property (including the Hotel), payment of rent and 
outgoings and other related matters. 

“Loss” means any liabilities, losses, damages, fees, costs, outlays, fines, penalties and 
expenses arising in contract, tort (including negligence) or equity or under any statute.  

“Manager” means Pub Invest Pty Ltd (ACN 606 333 975). 

 “Marlow Group” means The J & P Marlow (No 2) Pty Limited (ACN 108 647 570) and Blue 
Marlin Enterprises Pty Ltd (ACN 129 727 288), jointly and severally.  

“Marlow Material” means any Material, including any of Hotel Manager’s methodologies, 
processes, tools, tool-kits, routines, designs, templates, formats, strategies, content 
management tools or procedures which are: 

(a) the Intellectual Property Rights of the Hotel Manager prior to the Commencement 
Date or which are created or acquired by the Hotel Manager on or after the 
Commencement Date (other than specifically and entirely for the purposes of 
providing the Services to the Company); and 

(b) is incorporated in, or necessarily used in providing, the Services under this 
Agreement. 

 “Material” means any material, information or knowledge, regardless of form, including any 
data, text, chart, graphics, reports, calculations, statistics, software, designs, templates, 
formats, tools, methodologies, strategies, processes, procedures or routines. 

 “Personal Information” means information or an opinion however stored, whether 
recorded in a material form or not, whether true or not true, about an individual whose 
identity is apparent, or can reasonably be ascertained, from the information or opinion. 

 “Prescribed Rate” means the Commonwealth of Bank of Australia Corporate Overdraft 
Reference Rate (Monthly Charging Cycle) plus 2% per annum. 

 “Property” means the property located at 268 Princess Highway, Corrimal NSW 2518. 

 “Relevant Law” means any Australian law applicable to the conduct of the Company or the 
Hotel Manager pursuant to, or resulting from obligations under, this Agreement which the 
Company or the Hotel Manager must satisfy in order for the Company or the Hotel Manager 
to avoid a relevant penalty, detriment or disadvantage. 

 “Services” means the services to be provided by the Hotel Manager as specified in 
Schedule 1. 

 “Trust” means the Five Islands Investment Unit Trust. 
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 “Trustee” means Five Islands Invest Pty Ltd (ACN 611 874 410) as the initial trustee of the 
Trust. 

1.2 Rules for interpretation 

In this Agreement: 

(a) references to a person includes an individual, a corporation and an unincorporated 
association, an authority, a partnership and a trust; 

(b) references to one gender include all other genders; 

(c) references to the singular includes the plural and the plural includes the singular; 

(d) references to a party includes that party’s successors and permitted assigns, 
including any person taking by way of novation; 

(e) references to a statute or to a statutory provision includes any modification, 
re-enactment or replacement of it; 

(f) references to cash includes cheque and bank cheque;  

(g) references to amounts of money, $, AU$ or AUD are expressed in Australian dollars 
unless otherwise expressly stated; 

(h) references to a month or a quarter means a calendar month or calendar quarter 
respectively; 

(i) references to any document or agreement (including this Agreement) is to that 
document or agreement as amended, novated, varied or replaced from time to time; 

(j) headings are for convenience only and do not form part of this Agreement or affect 
its construction or interpretation; 

(k) the recitals form part of this Agreement; 

(l) the word “includes” in any form, is not a word of limitation; 

(m) where a word or phrase has a defined meaning under this Agreement, any other 
part of speech or grammatical form of that word or phrase has a corresponding 
meaning; 

(n) if any act, matter or thing is to be done is a day other than a Business Day, then that 
act, matter or thing will be done on the next Business Day; and 

(o) a provision of this Agreement must not be construed to the disadvantage of a party 
merely because that party was responsible for the preparation of this Agreement or 
the inclusion of the provision in this Agreement. 

2. APPOINTMENT 

2.1 Appointment of the Hotel Manager 

The Company appoints the Hotel Manager to provide the Services and the Hotel Manager 
accepts the appointment on the terms contained in this Agreement.   
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2.2 Authority 

Subject to clause  2.3, the Company authorises the Hotel Manager to do all things on behalf 
of the Company which the Hotel Manager considers reasonably necessary or desirable to 
efficiently provide the Services in accordance with, and perform its functions and duties 
under, this Agreement. 

2.3 Relationship 

(a) The Hotel Manager is an independent contractor of the Company only and nothing 
in this Agreement gives rise to a partnership, agency (other than as expressly 
contemplated in this Agreement), trust, fiduciary or other relationship between the 
parties. 

(b) Nothing in this Agreement is to be construed as creating any relationship in the 
nature of employer and employee, a partnership or a joint venture agreement.  

(c) No party may pledge or purport to pledge the credit of another party or make or 
purport to make any representations, warranties or undertakings for another party. 

(d) The Hotel Manager must not hold itself out, nor allow itself to be held out, as having 
any authority to bind the Company in any way, except as may be otherwise provided 
in this Agreement. 

2.4 Exclusivity 

(a) With effect from the date of this Agreement and during the term of this Agreement, 
the Services shall be performed exclusively by the Hotel Manager or its delegates, 
agents, Associates or permitted assigns and the Company will not appoint any other 
party to perform the Services except:  

(i) in circumstances where it is necessary to do so to comply with Applicable 
Requirements; or 

(ii) with the prior written approval of the Hotel Manager (not to be unreasonably 
withheld). 

(b) The Hotel Manager may provide services which are the same or similar to the 
services provided under this Agreement to other persons. 

2.5 Access 

The Company grants the Hotel Manager (including its officers, employees, agents and such 
other authorised persons) with access to the Hotel and the Property (including any 
equipment and facilities) to enable the Hotel Manager to carry out its obligations under this 
Agreement. 

3. OBLIGATIONS OF THE HOTEL MANAGER 

3.1 Services 

The Hotel Manager must during the term of this Agreement provide the Services in 
accordance with the terms of this Agreement. 
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3.2 General obligations 

In performing the Services, the Hotel Manager must do the following: 

(a) Act competently, diligently, honestly and fairly with proper care, skill and diligence in 
performing its obligations under this Agreement. 

(b) Act in a prompt, timely and professional manner.  

(c) Comply with all instructions and other proper requirements of the Company and/or 
the Manager in connection with the operation of the Business and the provision of 
Services under this Agreement. 

(d) Act in good faith in the best interests of the Company. If there is a conflict between 
the interests of the Company and the Hotel Manager, to prioritise the interests of the 
Company. 

(e) Act in compliance with all Relevant Laws. 

(f) Keep records relating to the discharge by the Hotel Manager of its obligations under 
this Agreement. 

(g) Maintain sufficient resources to enable it to provide the Services and otherwise fulfil 
its obligations under this Agreement. 

(h) Advise the Manager promptly of the service upon the Hotel Manager of any 
summons, subpoena or other like legal process, including photocopies of any 
notices, letters or other communications setting out or claiming any actual or alleged 
liability of the Company and/or the Manager, or any notices, letter or other 
communications from a Government Authority relating to the expenditure of money 
by the Company or the Manager. 

3.3 Appointment of service providers and consultants 

(a) The Hotel Manager is authorised to appoint service providers and consultants to 
undertake work in connection with the provision of Services and the management of 
the Hotel with the prior written consent of the Manager. The Hotel Manager is 
responsible for the payment of services provided by any service provider or 
consultant.  

(b) The Hotel Manager is responsible for the selection and appointment of suppliers, 
service providers and consultants appointed under this Agreement, including the 
terms of such appointments. The Hotel Manager shall use its best endeavours to 
ensure that such appointment terms are based on acceptable industry standards. 

(c) The Hotel Manager shall co-ordinate, monitor and manage the performance of 
service providers and consultants appointed under this Agreement and use its best 
endeavours to ensure that any such service providers and consultants perform their 
obligations in a proper and timely manner. 

(d) The Hotel Manager is not responsible or liable for any loss, damage or expense 
suffered or incurred by the Company as a result of any act or omission whatever 
(including a negligent act or omission) of any person appointed to provide services 
in connection with this Agreement beyond the extent to which the Hotel Manager is 
able to recover. 
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3.4 Standards of assessing performance 

(a) The Hotel Manager must perform its obligations under this Agreement to the same 
standard and in the same manner as the Company itself would perform those 
obligations, acting reasonably. 

(b) The Hotel Manager must perform the Services diligently and continuously until the 
Services are completed or until its engagement is terminated in accordance with this 
Agreement. 

3.5 Record keeping and reporting 

The Hotel Manager must: 

(a) maintain adequate records of all transactions and other matters in relation to the 
operation of the Business and retain such records for a period of not less than the 
longer of the term of this Agreement and any period required under Relevant Law; 

(b) provide the Manager with the reports specified in Schedule 1 and take reasonable 
steps to ensure that those reports are complete and accurate in all material respects 
to the extent the necessary information is within the reasonable control of the Hotel 
Manager; and 

(c) provide, upon reasonable request by the Manager or the Company, additional 
information which is complete and accurate in all material respects to the extent the 
necessary information is within the reasonable control of the Hotel Manager and is 
not subject to any confidentiality or professional privilege. 

3.6 Compliance with Applicable Requirements 

The Hotel Manager must act in compliance with, and use the judgement of a skilled 
professional providing the Services to ensure the Company complies with all Applicable 
Requirements to the extent that they concern the functions, powers and duties of the Hotel 
Manager under this Agreement.  However, the Company agrees and acknowledges that: 

(a) the Hotel Manager may act on specific instructions given by the Company without 
investigating whether the act will comply with the Applicable Requirements, but must 
not comply with any direction which it is aware will cause a breach of the Applicable 
Requirements;  

(b) the Hotel Manager is not required to do, or refrain from doing, anything in 
connection with this Agreement which may place the Hotel Manager in breach of 
any law. 

3.7 Compliance with this Agreement 

The Hotel Manager must (and must ensure that its respective employees, officers, 
delegates, agents and contractors) comply with any law and the terms of this Agreement to 
the extent that they concern the functions or obligations of the Hotel Manager (as applicable) 
under this Agreement or the exercise of those functions by any such person. 

3.8 Third party claims 

(a) The Hotel Manager must notify the Manager promptly of any claim made by any 
third party in relation to the Hotel or the Company of which the Hotel Manager is 
aware or has notice and will send to the Manager any notice, claim, summons or 
writ served on the Hotel Manager concerning the Hotel or the Company.  

424



 Corrimal Pub Pty Ltd 

 

© MLC Legal  Hotel Management Agreement 
 Page 9 

 

(b) The Hotel Manager will not without the express written consent of the Manager 
and/or the Company purport to accept or admit any claims or liabilities of which it 
receives notification pursuant to clause 3.8(a) on behalf of the Company or make 
any settlement or compromise with any third party in respect of the Company. 

3.9 Litigation 

If legal action is initiated against the Hotel Manager by any third party in respect of any 
matter connected with this Agreement and in respect of which the Hotel Manager has the 
benefit of an indemnity from the Company under this Agreement, the Company shall be 
entitled: 

(a) at its election, cost and risk to take over from the Hotel Manager the conduct and 
the defence of any such action; and  

(b) to prosecute any claim for indemnity or damages or other entitlement against any 
third party in the name of the Hotel Manager,  

provided that the Company first accepts (in writing) liability under the relevant indemnity in 
respect of which the Hotel Manager has the benefit of an indemnity from the Company 
under this Agreement. 

3.10 Hazards, accidents and injuries 

(a) To the extent reasonable possible, the Hotel Manager must not create or leave 
unattended any hazards, accidents and injuries at the Hotel or the Property.  

(b) All hazards, accidents and injuries must be reported to the Manager immediately.  

(c) All potential hazards, accidents and injuries which the Hotel Manager is aware of, 
whether caused by the Hotel Manager or not, must be reported to the Manager as 
soon as possible and no later than the next Business Day. 

(d) Where the acts or omissions of the Hotel Manager cause loss, damage or injury to a 
third party, then the Hotel Manager must promptly deal with the any third party 
claims.  

3.11 Damage to property 

The Hotel Manager must immediately report to the Manager any damage caused by the 
Hotel Manager or its employees, agents or contractors to the Property or any facilities and 
equipment at the Property, whether owned by the Company or a third party. The Hotel 
Manager agrees that it must, at its own cost and expense, make good any damage resulting 
from the provision of the Services or otherwise caused or contributed to, directly or indirectly, 
by the Hotel Manager or its employees.   

3.12 Responsibility 

Marlow and Blue Marlin are jointly and severally responsible and liable for the provision of 
the Services by the Hotel Manager under this Agreement. 
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4. PERSONNEL 

4.1 Personnel  

The Hotel Manager shall ensure that it has sufficient personnel as is required for the full and 
proper discharge of the Services.  

4.2 Key personnel 

(a) The Hotel Manager will ensure that at all times during the term of this Agreement at 
least one of: 

(i) the Key Personnel; or 

(ii) such other senior executive or key personnel of the Hotel Manager, 

is involved in and is supervising the performance of the Hotel Manager’s obligations 
under this Agreement. 

(b) If the Key Personnel is not available at the times reasonably required under clause 
4.2(a), then the Hotel Manager must arrange for an appropriate person or persons 
to perform that part of the duties or services during the period of unavailability.  

5. OBLIGATIONS OF THE COMPANY 

5.1 General obligations 

The Company must do the following: 

(a) Act competently, diligently, honestly and fairly with proper care, skill and diligence in 
performing its obligations under this Agreement. 

(b) Act in a prompt, timely and professional manner. 

(c) Act in compliance with all applicable laws. 

(d) Comply with its obligations under this Agreement. 

(e) Provide the Hotel Manager with such assistance as may be reasonably requested 
from time to time. 

(f) Pay the Hotel Manager all moneys, whether as Fees (Base Fee, Bonus Fee and 
Capital Gains Bonus Fees) or reimbursements promptly in accordance with this 
Agreement. 

5.2 Instructions and directions 

The Company must provide instructions and directions (in writing if requested by the Hotel 
Manager) in a prompt and timely manner, in response to any reasonable requests by the 
Hotel Manager. 

5.3 Sale of Property and Hotel 

The Company and the Landowner agree to sell both the Property and the Hotel as one 
package and as a going concern, unless the Hotel Manager otherwise agrees. 
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6. FEES AND COSTS 

6.1 Fees 

In consideration of the services provided under this Agreement, the Hotel Manager is 
entitled to receive the Fees.  

6.2 Expenses 

(a) The Hotel Manager is entitled to be reimbursed by the Company for all fees, costs, 
expenses, charges, fines, penalties and outlays (which are supported by a valid tax 
invoice) it properly and reasonably incurs in connection with the operation of the 
Business. However, expenses associated with the operation of the Hotel Manager’s 
business (such as office rent, electricity and wages payable to the Hotel Manager’s 
employees) are not included as expenses and outlays payable by the Company 
under this clause. 

(b) The Company may reject a claim for reimbursement of any fee, costs expense, 
charges fine, penalty or outlay; however, it must act reasonably in exercising this 
power. 

6.3 Unpaid Fees 

(a) Any Fee due to the Hotel Manager under this Agreement which remains unpaid will 
accrue interest at the Prescribed Rate (compounded on a quarterly basis) as from 
the first day on which the relevant amount is overdue.   

(b) The right to demand payment of interest is without prejudice to any other rights and 
remedies the Hotel Manager may have in respect of a payment default under this 
Agreement.  

(c) Interest will not accrue in respect of an amount outstanding to the extent that the 
amount is subject to a bona fide dispute between the Hotel Manager and the 
Company which has not been resolved in accordance with this Agreement.  If the 
dispute is ultimately resolved in the Hotel Manager's favour, the Company must pay 
to the Hotel Manager interest on the amount outstanding that is the subject of the 
dispute, calculated as if interest had accrued from the first day on which the amount 
became overdue. 

6.4 Provision of documents 

The Company must provide the Hotel Manager, at the Hotel Manager's reasonable request, 
all books, financial records and other such documents in relation to the Company or the 
Hotel which are necessary to the calculation of the Fees under clause 6.1. 

6.5 Payment discharge 

(a) Any payment made to the Hotel Manager under this Agreement may be made to 
either Marlow or Blue Marlin and will constitute a full payment to the Hotel Manager 
under this Agreement.  

(b) Marlow and/or Blue Marlin will not have any claim for payment against the Company 
and fully discharges the Company against all claims, costs, expenses, liabilities and 
responsibility whatsoever for payments by the Company in respect of either Marlow 
or Blue Marlin where a full payment under the terms of this Agreement has been 
paid to either of Marlow or Blue Marlin solely.  
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(c) Marlow and Blue Marlin, jointly and severally, indemnify the Company against any 
claim by the Hotel Manager, Marlow and/or Blue Marlin in respect of payments by 
the Company in accordance wit this clause 6.5. 

7. GST 

7.1 GST exclusive amounts 

All amounts payable under or in connection with this Agreement are exclusive of GST, 
unless otherwise stated or agreed. 

7.2 Payment of GST 

(a) The Company, as a recipient of a taxable supply by the Hotel Manager under or in 
connection with this Agreement must pay to the Hotel Manager, in addition to the 
GST exclusive consideration for the taxable supply, an amount equal to any GST 
paid or payable by the Hotel Manager in respect of the taxable supply (GST 
Amount). 

(b) The Company must pay the GST Amount to the Hotel Manager when the GST 
exclusive consideration or part of it is provided, except that the Company need not 
pay the GST Amount unless the Company has received a tax invoice (or an 
adjustment note) for that taxable supply. 

7.3 Reimbursements 

Where the Hotel Manager incurs a cost or expense for which it may claim payment, 
reimbursement or indemnity from the Company under or in connection with this Agreement, 
the amount to be paid or credited to the Hotel Manager is the cost or expense (reduced by 
the input tax credit that the Hotel Manager is entitled to claim in respect of that cost or 
expense) plus the amount in respect of GST payable by the Company as calculated under 
clause 7.2. 

8. INTELLECTUAL PROPERTY RIGHTS 

8.1 Marlow Material 

(a) The Hotel Manager owns all Intellectual Property Rights in the Marlow Material and, 
subject to payment of the Fees in full, the Hotel Manager grants the Company a 
limited, personal, non-transferable, non-exclusive, non-sub-licensable royalty free, 
license to use or reproduce for its own internal purposes that portion of the Marlow 
Material which is required to enable the Company to fully enjoy the benefit of the 
Services by the Hotel Manager. 

(b) For the avoidance of doubt, nothing in this Agreement assigns any Intellectual 
Property Rights in any Marlow Material to the Company. 

8.2 Company Material 

(a) The Company owns all Intellectual Property Rights in the Company Material and the 
Company grants the Hotel Manager a limited, personal, non-exclusive, royalty free, 
license to use, reproduce, modify, or adapt that portion of the Company Material 
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which is required to enable the Hotel Manager to provide the Services and perform 
its obligations under this Agreement. 

(b) For the avoidance of doubt, nothing in this Agreement assigns any Intellectual 
Property Rights in any the Company Material to the Hotel Manager. 

8.3 Marlow Toolkit 

For the avoidance of doubt, the Company acknowledges that: 

(a) the Hotel Manager creates, acquires, develops, adapts and uses knowledge, skills, 
techniques, designs, templates, formats, tools, methodologies, processes, 
procedures and routines (called the "Marlow Toolkit", some of which may be 
included in the Marlow Material) in providing services (including the Services) and 
carrying on its business generally; 

(b) the Marlow Toolkit is not created by the Hotel Manager for exclusive use of or 
services provided to any particular client or the Company; and  

(c) nothing in this Agreement assigns any Intellectual Property Rights in the Marlow 
Toolkit to the Company or prevents the Hotel Manager from dealing with (and the 
Company expressly acknowledges that the Hotel Manager may deal with) the 
Marlow Toolkit in any manner as the Hotel Manager sees fit. 

8.4 Infringement Claims against the Company  

Subject to clause 8.6, the Hotel Manager indemnifies the Company against any Loss 
(including reasonable legal costs and defence or settlement costs) incurred by the Company 
arising directly out of or referable to any Infringement Claim against the Company, excluding 
claims arising from: 

(a) the actions or omissions of the Company or the Company's officers, employees, 
contractors, representatives or agents; 

(b) the Company Material; or 

(c) any other Material provided by the Company to the Hotel Manager. 

8.5 Infringement Claims against the Hotel Manager 

Subject to clause 8.6, the Company indemnifies the Hotel Manager against any Loss 
(including reasonable legal costs and defence or settlement costs) incurred by the Hotel 
Manager arising out of or referable to any Infringement Claim against the Hotel Manager, 
excluding claims arising from: 

(a) the actions or omissions of the Hotel Manager or the Hotel Manager's officers, 
employees, contractors, representatives or agents; 

(b) the Marlow Material; or 

(c) any other Material provided to the Company by or on behalf of the Hotel Manager. 

8.6 Infringement Claims generally 

A party will not indemnify the other party under clauses 8.4 or 8.5, unless the party seeking 
the indemnity: 

(a) notifies the other party as soon as possible of the Infringement Claim; 
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(b) at its own expense, provides to the other party all reasonable assistance in 
conducting the defence to an Infringement Claim; 

(c) refrains from admitting any liability for, or settling, the Infringement Claim; and 

(d) permits the other party to modify or alter the relevant Material in order to avoid the 
continuing infringement without adverse affects to the obligations of the party under 
this Agreement. 

9. CONFIDENTIAL INFORMATION 

9.1 Use of Confidential Information 

The parties, including their respective officers, employees and agents, must not (directly or 
indirectly) disclose to any person, or use or permit to be disclosed or used for any purpose 
other than a purpose contemplated by this Agreement, the other party’s Confidential 
Information, except: 

(a) information that is in the public domain as at the Commencement Date or 
subsequently enters the public domain without any breach of either party's 
obligations under this clause; 

(b) as the parties otherwise agree in writing; 

(c) the information is required to be disclosed or used by employees in the proper 
performance of the obligations of this Agreement;  

(d) such disclosure is required by law or order of a court of competent jurisdiction or by 
order of an applicable governmental authority;  

(e) such disclosure is made to the shareholders of the Hotel Manager or the Company;  

(f) such disclosure is made to the unitholders of the Trust;  

(g) such disclosure is necessary for the purposes of the party receiving professional 
advice; or 

(h) such disclosure is required for inclusion in an offer document issued by the 
Company and/or the Landowner. 

9.2 Actions to prevent misuse and disclosure 

Each party must take all reasonable steps to ensure that any person who has access to 
Confidential Information of the other party through it or on its behalf, does not use or 
disclose the other party's Confidential Information other than in accordance with this 
Agreement. 

9.3 Return of Confidential Information 

Except for Confidential Information of the requesting party which the other party reasonably 
requires to properly give effect to this Agreement in favour of the requesting party, each 
party must, on request by the other party, return to the requesting party any Confidential 
Information supplied by the requesting party to the other party. 

9.4 Survival 

This clause 9 survives the termination of this Agreement. 
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10. PRIVACY 

In performing this Agreement, the Hotel Manager must: 

(a) use Personal Information only for the purposes of fulfilling its obligations under this 
Agreement; 

(b) not use, modify or disclose Personal Information except with the prior written 
consent of the Company; 

(c) take all reasonable measures to ensure that Personal Information in its possession 
or control, or to which it has access in connection with this Agreement, is protected 
against loss and unauthorised access, use, modification or disclosure; 

(d) comply with any reasonable direction, policy or guidelines of the Company which 
concern the security, use and disclosure of Personal Information; and 

(e) ensure that any person who is authorised to have access to any Personal 
Information, is made aware of the obligations of this clause 10. 

11. INDEMNITY, RELEASE AND DISCHARGE 

11.1 Indemnity  

(a) The Hotel Manager indemnifies the Company against all Losses, actions, suits, 
causes of action, claims, demands and expenses of every description whatsoever 
which it may suffer or incur as a result of the provision of Services. 

(b) The indemnity in clause 11.1(a) will not apply to the extent any Loss is caused or 
contributed by any act, instruction or decision of the Company or the Manager or the 
negligence, default, fraud or dishonesty of either of them.   

(c) Notwithstanding any other provision of this Agreement, the Hotel Manager will not 
be liable to the Company for any claim of Consequential Loss. 

(d) This clause 11.1 continues after the termination of this Agreement.  

11.2 Release and discharge  

The Hotel Manager agrees that any entry or occupation of the Hotel and/or the Property by it 
in the course of the provision of the Services is at its own risk and hereby releases and 
discharges the Company and the Landowner (including their officers, employees and agents) 
from all claims and demands of any kind whatsoever and from any liability including, without 
limitation, liability for negligence which may arise in respect of any accident, damage, 
destruction, debt or injury to the Hotel Manager, its employees, agents or subcontractors or 
to any property of the Hotel Manager, its employees, agents or subcontractors which occurs 
in relation to the provision of the Services, except where such liability arises from any wilful 
or negligent act or omission of the Company or the Landowner (or their employees, agents 
or service providers) or as a result of any instruction given to the Hotel Manager by the 
Company and/or the Manager. 
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12. LIABILITY 

12.1 Limitation of Liability 

(a) Subject always to the remainder of this clause 12.1 and clause 12.2 the aggregate 
liability of either the Hotel Manager or the Company (First Party) under this 
Agreement for any Loss sustained by the other party in connection with this 
Agreement or the Services, regardless of the basis on which the other party is 
entitled to claim damages from the First Party (including fundamental breach, 
negligence or other contract or tort claim), is limited to an amount equal to the sum 
of all Fees paid to the Hotel Manager by the Company under this Agreement.  

(b) The limitation of liability in clause 12.1(a) does not apply in relation to any liability 
arising directly out of: 

(i) personal injury (including sickness or death); 

(ii) a breach of a party's confidentiality obligations under clause 9; or 

(iii) the indemnity granted under clause 11.2. 

(c) In no event will either party be liable to the other party for any claim of 
Consequential Loss under this Agreement. 

(d) The liability of the Hotel Manager and the Company under this Agreement 
howsoever arising, will be reduced proportionally to the extent that any act or 
omission of the other party or its officers, employees, contractors, agents or 
assignees, caused or contributed to the liability. 

(e) A party will not be liable to the other party for any Loss to the extent that the breach 
giving rise to the Loss was caused by the other party's failure to perform its 
obligations under this Agreement. 

12.2 Limitation of liability under the ACL 

(a) If the Australian Consumer Law (ACL) or any other legislation implies a condition or 
warranty into this Agreement in respect of goods or services supplied, and the Hotel 
Manager's liability for breach of that condition or warranty may not be excluded but 
may be limited, then the Hotel Manager's liability for any breach of that condition or 
warranty is limited to the Hotel Manager doing either or both of the following (at its 
election): 

(i) supplying the services again; 

(ii) paying the cost of having the services supplied again to an amount equal to 
the sum of all Fees paid to the Hotel Manager by the Company under this 
Agreement. 

(b) Nothing in this Agreement is intended to exclude, restrict or modify rights which the 
Company may have under the ACL or any other legislation which may not be 
excluded, restricted or modified by agreement. 

12.3 Limitation of actions 

Except as required by any law which law cannot be excluded, the Hotel Manager and the 
Company must not take any legal or other action against the other, arising out of or in 
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connection with this Agreement, unless the legal or other action is instituted to commenced 
within two years of the cessation of the Hotel Manager’s services under this Agreement. 

13. LIMITATION OF LIABILITY 

13.1 Capacity 

The parties acknowledge that the Trustee is entering into this Agreement as trustee of the 
Trust and not in any other capacity. 

13.2 Limitation of liability 

(a) The Trustee is not liable to the other parties or any other person in any capacity 
other than as trustee of the Trust. 

(b) A liability of the Trustee to any other party arising under or in connection with this 
Agreement is limited to and can be enforced by the other parties against the Trustee 
only to the extent to which it can be satisfied out of any property held by the Trustee 
out of which the Trustee is actually indemnified for the liability. This limitation of the 
Trustee’s liability applies despite any other provision of this Agreement and extends 
to all liabilities and obligations of the Trustee in any way connected with any 
representation, warranty, conduct, omission, agreement or transaction related to this 
Agreement. 

(c) The parties may not sue the Trustee in any capacity other than as trustee of the 
Trust, including seeking the appointment of a receiver (except in relation to property 
of the Trust), a liquidator, an administrator or any other similar person to the Trustee 
or prove in any liquidation of or affecting the Trustee (except in relation to the 
property of the Trust). 

(d) The parties waive their rights and release the Trustee from any personal liability in 
respect of any loss or damage which the parties may suffer as a consequence of a 
failure of the Trustee to perform its obligations under this Agreement, which cannot 
be paid or satisfied out of any property held by the Trustee as trustee of the Trust. 

14. TERMINATION AND DEFAULT 

14.1 Termination 

This Agreement will terminate on the earlier of the following: 

(a) The date the Company and the Hotel Manager mutually agree. 

(b) The date the Company, the Hotel Manager, Marlow or Blue Marlin is wound up, has 
a receiver, a receiver and manager, provisional liquidator, or an administrator 
appointed or enters into any scheme or arrangement with creditors or any resolution 
is proposed which would, if passed, result in the party being wound up, whether 
voluntarily or otherwise. 

(c) The date determined under clauses 14.2 or 14.3. 

(d) 90 days after completion of the sale or other disposition of the Property by the 
Landowner.  
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(e) 120 days after the Company provides a written notice of termination to the Hotel 
Manager. 

(f) 120 days after the Hotel Manager provides a written notice of termination to the 
Company. 

14.2 Hotel Manager’s default 

(a) If: 

(i) the Hotel Manager commits, permits or suffers to occur or exist any material 
breach or material default in the due and punctual observance and 
performance of any of its covenants, obligations or provisions of this 
Agreement; and 

(ii) after notice from the Company requiring it to remedy the breach (Manager 
Rectification Notice), the Hotel Manager fails to do so within 90 days of 
the service of the Hotel Manager Rectification Notice (or such longer period 
as is reasonably required to remedy the breach), 

then, subject to clauses 14.2(b) and 14.4, the Company may by further notice to the 
Hotel Manager terminate this Agreement. 

(b) If the Company is entitled under clause 14.2(a) to terminate this Agreement for 
breach by the Hotel Manager, but the breach is not capable of being remedied, the 
Company may only terminate this Agreement if reasonable compensation for the 
breach is not paid by the Hotel Manager to the Company within 30 days of demand 
by the Company (or such longer period as is reasonably required to determine the 
amount of such reasonable compensation). 

(c) If the Company is entitled to terminate this Agreement under clauses 14.2(a) or (b), 
and does terminate this Agreement, the Hotel Manager shall be entitled to retain all 
amounts it has received or is entitled to receive on account of the Fees and any 
reimbursement for expenses before the date of termination (without being subject to 
refund or repayment on any ground), such payments to be made to the Hotel 
Manager by and not later than the date of termination. 

14.3 Company’s default 

(a) If: 

(i) the Company commits, permits or suffers to occur or exist any breach or 
default in the due and punctual observance and performance of any of the 
covenants, obligations or provisions of this Agreement in respect of 
payment of moneys, or any of its other covenants, obligations or provisions 
of this Agreement; and 

(ii) after notice in writing from the Hotel Manager requiring it to remedy the 
breach (Company Rectification Notice), the Company fails to do so within, 
in the case of a failure to pay moneys, 30 days of service of the Company 
Rectification Notice, or, in any other case, 120 days of the service of the 
Company Rectification Notice (or such longer period as is reasonably 
required to remedy the breach, 

then the Hotel Manager may, subject to clauses 14.3(b) and 14.4, by further notice 
to the Company, terminate this Agreement. 
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(b) If the Hotel Manager is otherwise entitled under clause 14.3(a) to terminate this 
Agreement for breach by the Company, but the breach is not capable of being 
remedied, then the Hotel Manager may only terminate this Agreement if 
compensation for the breach is not paid by the Company to the Hotel Manager 
within 120 days of being demanded by the Hotel Manager (or such longer period as 
is reasonably required to determine the amount of such reasonable compensation). 

14.4 Notice prior to termination 

Notwithstanding clauses 14.2 and 14.3: 

(a) neither party may exercise its rights of termination under those clauses without: 

(i) serving upon the other party written notification of intention to terminate at 
least 30 days prior to the date upon which it intends to exercise its 
termination rights; and 

(ii) considering any representations made by the other party during that 30 day 
period; and 

(b) a notice under clause 14.4(a) may not be served prior to the expiry of the relevant 
rectification notice served under clause 14.2 or clause 14.3 (as applicable). 

14.5 Remedies 

Without prejudice to the rights of a non-defaulting party, if a default occurs which is rectified 
as contemplated by clauses 14.2 or 14.3, then: 

(a) the defaulting party will pay interest at the Prescribed Rate to the payee entitled to 
any outstanding moneys from the date the default occurs until it is rectified to the 
reasonable satisfaction of the payee, such interest to be capitalised every 30 days;  

(b) the acceptance of interest will not constitute a waiver of the relevant default; and 

(c) the defaulting party must indemnify the other party for all loss and damage suffered 
as a result of the default. 

14.6 Rights not affected by termination 

Subject to the terms of Item 4 of Schedule 2, termination of this Agreement, and payment of 
reasonable compensation under clause 14.2 or clause 14.3, shall not limit or otherwise 
affect any rights, obligations and liabilities of any party arising on or before the date of such 
termination or payment, whether in relation to any breach of this Agreement or otherwise. 

15. NOTICES 

15.1 Form and method 

(a) All notices provided for in this Agreement shall be in writing and in English; and shall 
be effective when sent in accordance with the contact details for notices specified in 
clause 15.2. 

(b) Subject to clause 15.1(c), a notice given in accordance with this clause is taken as 
having been given and received: 

(i) if delivered by hand, on delivery; 

(ii) if sent by prepaid post: 
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(A) within Australia, on the second Business Day after the date of 
posting; 

(B) to or from a place outside Australia, on the seventh Business Day 
after the date of posting; or 

(iii) if transmitted by e-mail:  

(A) when the sender receives an automated message confirming 
delivery; or 

(B) 30 minutes after the time sent (as recorded on the device from 
which the sender sent the email) unless the sender receives a 
message that the email has not been delivered; or 

(c) If the delivery or transmission of a notice is not on a Business Day or is after 5.00pm 
(recipient’s time) on a Business Day, then the notice is taken to be received at 
9.00am (recipient’s time) on the next Business Day. 

15.2 Address of parties 

Unless varied by notice in accordance with this clause 15, each party’s address and other 
details are as set out in this Agreement. 

16. GENERAL PROVISIONS 

16.1 Costs 

The Company is responsible for the legal fees associated with the preparation of this 
Agreement. The parties shall otherwise bear their own legal, accounting and other costs, 
charges and expenses of and incidental to this Agreement.   

16.2 Entire agreement 

The parties agree this Agreement embodies the entire agreement between the parties with 
respect to the subject matter of this Agreement; and supersedes and extinguishes all prior 
agreements and understandings between the parties with respect to the matters covered by 
this Agreement.  

16.3 Further assurances 

Each party shall exercise all such powers as are available to it, do all such acts, matters and 
things and sign, execute and deliver all such documents and instruments as may be 
necessary or reasonably required to give full force and effect to the provisions of this 
Agreement. 

16.4 Variations 

This Agreement may not be amended or varied unless such amendment or variation is 
reduced to writing and signed by the parties.  

16.5 Waiver 

A failure to exercise or enforce or a delay in exercising or enforcing or the partial exercise or 
enforcement of any right will not in any way preclude, or operate as a waiver of any further 
exercise or enforcement of that or any other right. 

436



 Corrimal Pub Pty Ltd 

 

© MLC Legal  Hotel Management Agreement 
 Page 21 

 

16.6 Counterparts 

This Agreement or any notice, authority or other document contemplated by this Agreement 
may be executed in a number of counterparts, all of which taken together, will be deemed to 
constitute one and the same document. 

16.7 Assignment  

(a) The Hotel Manager must not assign any of its rights, duties and obligations under 
this Agreement without the prior written consent of the Company.  

(b) The Company must not assign any of its rights, duties and obligations under this 
Agreement without the prior written consent of the Hotel Manager; however, if the 
Hotel is sold or transferred, then the Company may assign its rights, duties and 
obligations under this Agreement to the purchaser of the Hotel without the consent 
of the Hotel Manager.  

(c) A change of control (as defined in the Corporations Act) of party, including an entity 
that controls a party to this Agreement, is taken to be an assignment of the rights, 
duties and obligations under this Agreement and clauses 16.7(a) and 16.7(b) apply. 

16.8 Severability 

Any provision of this Agreement which is illegal, void or unenforceable will be ineffective and 
may be severed to the extent only of that illegality, voidness or unenforceability without 
invalidating the remaining provisions of this Agreement. 

16.9 Governing law and jurisdiction 

This Agreement is governed by and construed in accordance with the laws of New South 
Wales and each of the parties irrevocably submits to the non-exclusive jurisdiction of the 
courts of New South Wales. 

Executed as an agreement 
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Jason Marlow Peta Marlow
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SCHEDULE 1 – SERVICES 

1. General 

(a) The Hotel Manager must comply with all reasonable directions of the Company 
an/or the Manager and the Company’s policies and procedures that relate to 
occupational health, safety, security and confidentiality, as notified by the Company 
and/or the Manager to the Hotel Manager from time to time, in relation to the 
provision of Services and otherwise when occupying the Property and/or the Hotel. 

(b) The Hotel Manager must ensure the Hotel is operated and the Property is occupied 
in compliance with the terms of the Lease where the Lessee’s obligations under the 
Lease are not inconsistent with the obligations of the Hotel Manager under this 
Agreement and to ensure, to the extent reasonable, the Company complies with the 
terms of the Lease.  

(c) The Hotel Manager must ensure the Financial Covenants are achieved in relation to 
the operation of the Business. 

(d) The Hotel Manager must engage a sufficient number of suitably skilled and qualified 
employees to provide the Services under this Agreement, including an Operations 
Manager, bookkeepers, administration managers etc.  

2. Operations Manager 

(a) The Hotel Manager must appoint an Operations Manager to the Hotel.  

(b) The role of the Operations Manager is to oversee the following: 

(i) the operation of the Business; 

(ii) staff recruitment, management of staff, monitoring and supervision of staff, 
staff training; 

(iii) marketing of the Hotel and its events; 

(iv) stock management and other supplies, including ordering liquor, food and 
beverages; 

(v) the provision of services by appointed contractors and service providers; 

(vi) reporting on the operation of the Business and issues associated with the 
Hotel; and 

(vii) such other roles as are customary for the operation manager of a hotel of 
the kind operated by the Company.  

3. Reporting 

(a) The Hotel Manager will report to the Manager as follows: 

(i) The Daily Takings Sheet (DTS) must be emailed to the Manager on a daily 
basis, at the close of trading. The DTS will provide details of the following: 

(A) revenue from all revenue centres and any cash variances; 

(B) gaming turnover, including gross, payouts and net profit; 
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(C) expenses and any cash payments made on the day; and 

(D) a trading report compiled by the managers on duty. 

(ii) The Weekly Takings Sheet WTS (WTS) must be emailed to the Manager on 
a weekly basis. The WTS will provide details of the following: 

(A) weekly takings summary, including cash payments made; 

(B) weekly accounts paid report; 

(C) weekly statement of cash position; 

(D) weekly payroll report outlining direct wages along with indirect wage 
costs of superannuation, workers compensation and payroll tax (if 
applicable). 

(iii) A monthly report detailing: 

(A) a trading report checked against the approved budget; 

(B) beverage stock take report, outlining stock on hand, gross profit 
margin and stock variances; 

(C) food stock take report, outlining stock on hand, gross profit margin 
and stock variances. 

(iv) A quarterly report detailing: 

(A) quarterly balance sheets and profit and loss statements for the 
Hotel; 

(B) statement of funds available for withdrawal / distribution. 

(b) The Hotel Manager will report to the Manager within 14 days of the end of each 
month on the following:  

(i) Details of the Hotel operations, such as turnover figures, revenue, net profit 
etc from the operation of the Hotel. 

(ii) Actual hours of attendance of the Hotel Manager’s staff at the Hotel during 
the period, the subject of the report, if requested. 

(iii) Details of all incidents, accidents, injuries and hazards that occurred (or 
claimed to have occurred) at the Hotel and/or Property or in connection with 
the operation of the Business since the issue of the last report. 

(iv) Accounting reports relating to the operation of the Hotel. 

(v) Such other reports relating to the operation of the Business, as requested by 
the Manager or the Company. 

(c) All reports will be checked by the head office of the Hotel Manager to ensure they 
are accurate and correct before being issued. 

4. Financial management 

(a) The Hotel Manager will: 

(i) manage the cash flow of the Hotel; 
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