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1. Executive summary
We, Joseph Hayes and Andrew McCabe of Wexted Advisors were appointed Administrators of the
Company by the Secured Creditor pursuant to section 436C of the Act on 17 January 2020 and
subsequently appointed Liquidators on 24 February 2020 at the Second Meeting of creditors. This
report should be read in conjunction with our Administrators’ Report to Creditors dated
We were also appointed Joint and Several Administrators of related entity Celtic Pacific Properties
Pty Limited (Managing Controller Appointed) (Administrators Appointed) ACN 071 232 230 (Celtic
Pacific) on 17 January 2020 by the Secured Creditor.
The Company previously owned part of the property known as the Gladstone Central Shopping Centre
(GCSC) located on the Dawson Highway, Gladstone QLD. Related entity, Celtic Pacific owned the
remainder of the GCSC.
The Managing Controller sold the GCSC in or around March 2019 and there was a significant shortfall
to the Secured Creditor following the sale of the GCSC. As the Company has no assets and ceased
trading prior to March 2019, there have been no asset realisations in the administration to pay any
distribution to creditors.
We do not propose to seek the approval of the liquidators’ remuneration and disbursements in
undertaking this administration, as there are no funds available to meet these expenses.
We intend to submit our statutory report to the Australian Securities and Investments Commission
(ASIC), finalise the liquidation and seek ASIC’s assistance to deregister the Company.
As the administration will now be completed, we do not propose to issue any further reports or updates
to creditors. Should creditors require any additional information or wish to discuss the administration,
creditors should contact Patrick Skippen of this office on (02) 9210 1700 or by email
insolvency@wexted.com for an update on the administration.
2. Information for creditors
Andrew McCabe and Joseph Hayes of Wexted Advisors were appointed Joint and Several
Liquidators of the Company by creditors at the Second Meeting on 24 February 2020.
In addition to the information below, please refer to the information sheet at Annexure B for
information about the liquidation process including information about your rights as a creditor.
The purpose of this document is to provide you with information about the liquidation and your rights
as a creditor (Report).
Our role as Liquidators is to administer the affairs of the Company, realise the assets and pay
dividends, where adequate funds are available. We are also required to investigate the affairs of the
Company and report any offences to the ASIC.
If we receive a request for a meeting that complies with the guidelines set out in the creditor rights
information sheet, we will hold a meeting of creditors.
As there have been no asset realisations and there are no expected future realisations or recoveries,
there will be no dividend paid to creditors in the administration. Creditors should seek independent
tax advice on any tax implications from their personal or corporate tax position.
The Australian Restructuring Insolvency and Turnaround Association (ARITA) provides information
to assist creditors with understanding liquidations and insolvency. This information is available from
ARITA’s website at www.arita.com.au/creditors

ASIC also provides information sheets on a range of insolvency topics. These information sheets
can be accessed on ASIC’s website at www.asic.gov.au (search ‘Insolvency Information Sheets’).
If creditors have any queries regarding the liquidation, please contact Patrick Skippen of our office on
(02) 9210 1700 or insolvency@wexted.com.
2.1

Liquidators’ prior involvement

Our Declaration of Independence, Relevant Relationships and Indemnities (DIRRI) is attached at
Annexure C. The DIRRI assists you to understand any relevant relationships that we have, and any
indemnities or upfront payments that have been provided to us. We have considered each
relationship and it is our opinion that none of the relationships disclosed in the DIRRI result in a
conflict of interest or duty or affect our independence.
We have had no prior involvement with the Company, its Directors or any related party which would
preclude us from accepting this appointment.
2.2

Receipts and payments

The receipts and payments from the date of our appointment on 24 February 2020 to the date of this
report are summarised below:

Net
($)
Receipts
Cash at Bank
Total Receipts(inc GST)
Payments
Administrators Remuneration
Total Payments (inc GST)
Balance in Hand
2.3

GST
($)

Gross
($)

39,733.00
39,733.00

-

39,733.00
39,733.00

39,733.00
39,733.00

-

39,733.00
39,733.00
-

What is a creditors’ voluntary liquidation?

A creditors’ voluntary liquidation (CVL), is a liquidation initiated by the Company where it is unable to
pay all its creditors in full. This means that the Company is insolvent. According to the Company’s
records, you may be a creditor of the Company.
2.4

What happens to your debt?

All creditors of the Company are now creditors in the liquidation. As a creditor, you have certain
rights, although your debt will now be dealt with in the liquidation.
If you have leased the Company property, have a retention of title claim, or hold a Personal Property
Security Interest (PPSI) in relation to the Company, please contact our staff as soon as possible.

2.5

Your rights as a creditor

Information regarding your rights as a creditor is provided in the Information Sheet included at
Annexure B. This includes your right to:
•
•
•
•
•

make reasonable requests for a meeting;
make reasonable requests for information;
provide directions to the liquidators;
appoint a reviewing liquidator; and
to replace the liquidators.

We wish to draw to your attention to the special right to request a meeting in the first 20 business
days of a creditor’s voluntary liquidation. If we receive a request for a meeting from at least 5% of
known creditors that are not a related entity of the Company, we are required to hold a meeting, as
long as the request is reasonable. The details of whether a request is reasonable or not is included
in the Information Sheet at Annexure B.
3. Summary of the Company’s affairs
3.1

Company history and nature of the business

We understand the Company previously owned part of the property known as the Gladstone Central
Shopping Centre located on the Dawson Highway, Gladstone QLD. Related entity, Celtic Pacifc
owned the remainder of the GCSC.
We note John Park and Kelly Trenfield of KordaMentha were appointed Joint and Several Receivers
and Managers of the Company and Celtic Pacific (collectively “the Companies”) on 24 May 2010 by
the Company’s secured creditor at the time, BOQ. The Secured Creditor acquired the BOQ debt and
appointed Christopher MacDonnell of Restructuring Solutions as Receiver and Manager of the
Companies on 4 December 2012. Subsequently, the Secured Creditor appointed Mr MacDonnell as
Managing Controller of the Companies on 1 October 2015.
Ultimately the Managing Controller sold the GCSC in or around March 2019. There was a significant
shortfall to the Secured Creditor following the sale of the GCSC.
We understand the Company no longer has any assets, does not employ any staff, nor conduct any
business.
3.2

Statutory information

An ASIC search reveals the following details on the Company, its director and shareholder.
Company details
Date of incorporation
Registered office
Principal place of business
Director details
Jacqueline Mulhern
Secretary details
Jacqueline Mulhern
Shareholders
Jacqueline Mulhern

11 August 2003
11 Grenoble Place, Cleveland, QLD, 4163
“The Anchorage” Suite 1, 10-20 Masthead Drive, Cleveland, QLD, 4163
21 January 2009 to present
21 January 2009 to present
99 fully paid ordinary share ($1 each)

Source: ASIC Company search dated 22 January 2020

We are not aware of any inaccuracy in the ASIC records.

3.3

Reasons for failure

The Company has been subject to external administration since 24 May 2010. The primary asset of
the Company was the GCSC which was ultimately sold by the Managing Controller in or around
March 2019. There was a shortfall to the Secured Creditor from the sale. We understand the
Company conducted no other business and has remained dormant since the sale.
Based on investigations to date, we understand the Company developed and expanded the GCSC.
The Company was overleveraged to complete the development and was ultimately unable to service
the secured debt, leading to the appointment of various external administrators from 24 May 2010.
The Secured Creditor has submitted a proof of debt form in the amount of $76.6M, representing the
shortfall of their debt following the sale of the GCSC.
3.4

Summary of assets and liabilities

We have been provided with an unaudited balance sheet for the Company as at 31 January 2019
which has been summarised below with our comments.

Description
Assets
Cash at Bank
Trade Debtors Post Appointment
Prepayments- Post Appointment
Properties (Less Accum Dep.)*
Prepaid Borrowing Expenses
Total Assets
Liabilities
Creditors
MTGRP, L.L.C.
Other Current Liabilities (Managing Controller Liabilities)
Loans
Total Liabilities
Net asset deficiency
Source: Managing Controller Book s and Records

as at 31
January 2019
43,118
(4,151)
58,313
8,135,422
4,000
8,236,702

(43,579)
(140,721)
(45,589,564)
(45,773,864)
(37,537,162)

*45-55 Dawson Road Gladstone

To date, no further information has been received. The Managing Controller has advised that all
realisable assets of the Company have been realised, and there is a significant shortfall to the
Secured Creditor.
We have undertaken searches of the records available at the various land title offices and motor
vehicle registries and to date we have not identified any undisclosed assets of the Company.
Based on the limited books and records received to date we have been unable to confirm whether or
not all realisable assets of the Company have been realised.

3.5

Estimated assets and liabilities

Please refer to section 6 of our Administrators’ Report to creditors dated 14 February 2020 for further
information.
We confirm there have been no changes to this update, and no assets are expected to be realised in
this administration. We estimate the liabilities to be incurred in the liquidation to be the Liquidators’
remuneration and disbursements in the amount up to $20,000 plus GST. Unless there are any asset
realisations in the liquidation the Liquidators’ remuneration and disbursements will be written off.
4. Listing of creditors
We are currently aware of approximately 15 creditors with total claims of $76.7M. We have received
proof of debt forms from two creditors with total claims of $76.6M. This includes the Secured
Creditors claim for $76.6M and a trade creditor claim for $660.
We attach at Annexure E a list of the Company’s known creditors.
The list includes creditors addresses and the estimated amounts of their claims that are shown in the
records of the Company. Any creditors related to the Company are identified. We are required to
provide this information to creditors under law.
We have included all parties with a registered security interest as creditors and assigned an
estimated claim value as to be confirmed at this stage of our investigations.
5. Progress of the liquidation
5.1

Inquiries undertaken to date

Since our appointment as external administrators (Voluntary Administrators and Liquidators), we
have undertaken the following key tasks and actions:
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•

Notified all known creditors of our appointment through an initial circular;
Attended to all other required statutory notifications and lodgements;
Written to those parties with a security interest registered on the PPSR;
Liaised with our insurance broker regarding our initial and ongoing insurance requirements (if
any);
Obtained and reviewed the available books and records of the Company;
Notified the Director and their Legal Representative of our appointment;
Performed our initial investigations into the Company;
Convened the first meeting of creditors in Gladstone, QLD;
Issued a circular to creditors on 4 February 2020;
Issued our Administrators’ Report to creditors on 14 February 2020;
Convened the Second Meeting of creditors on 24 February 2020;
Undertaken a Land Titles Office search for any property owned by the Company;
Undertaken a QLD Department of Transport and Main Roads search for any Company
owned motor vehicles in QLD;
Undertaken a New South Wales (NSW) Roads and Maritime Services search for any
Company owned motor vehicles in NSW;
Requested assistance to locate the director and obtain further books and records;
Progressed our investigations and drafted our report to ASIC pursuant to section 533 of the
Act, based on the limited records received to date; and
Prepared this Report to creditors.

5.2

Further inquiries to be undertaken

The following tasks are expected to be completed in the liquidation:
•
•
•

Receive and examine the Company’s books and records to assist with our investigations, if
and when received;
Finalise and lodge our report with ASIC pursuant to section 533 of the Act for any offences
committed by the director; and
Prepare and lodge our final receipts and payments with ASIC and apply to have the
Company deregistered.

6. Investigations
Part of our role as Liquidators is to conduct investigations into various matters including what
happened to the business of the Company and to advise creditors on the likelihood of recovery
claims such as insolvent trading and preferential payments. We are also required to examine
possible offences and report our findings to ASIC. To date, no report has been issued to ASIC. We
expect to issue our report to ASIC on or before 24 August 2020, being six months from the date of
our appointment as liquidators. We note that in the event further records are not received, we may
lodge this report earlier (i.e. in mid-March 2020).
Further information on our investigations are contained in sections 8 and 9 of our Administrators’
Report to creditors.
6.1

Adequacy of books and records

Section 286 of the Act requires a company to keep written financial records that correctly record and
explain its transactions, financial position and performance, to enable true and fair financial
statements to be prepared and audited. Financial records must be kept for seven years after the
completion of the transaction to which the records pertain.
At the date of our appointment, we have not received any books and records from the Director.
In conclusion, based on the limited records received to date, our preliminary assessment is the
Director has failed to maintain adequate books and records. Failure to maintain adequate books
and records may give rise to a presumption of insolvency (pursuant to section 588E of the Act ).
6.2

Solvency examination

Section 95A of the Act states that a company is solvent if, and only if, it can pay its debts as and
when they fall due.
Our assessment of the Company’s solvency position is as follows:
•
•
•
•

The Company has been subject to external administration since 24 May 2010;
The GCSC was sold by the Managing Controller in or around March 2019;
There are no known assets available to realise in the administration; and
The Secured Creditor has submitted a claim in the administration for $76.6M.

On review of the limited Company records received to date, the Company may have been insolvent
from March 2019, or earlier.
To form a more conclusive opinion on the timing and causes of the Company’s insolvency, it would
be necessary to undertake the following investigations:

•

•

•

Obtain as much evidence as possible in relation to the Company’s financial position and
performance as well as other qualitative indicators of insolvency, such as recovery action by
creditors and arrears of taxation and other statutory liabilities. This would require the
sourcing of further Company records;
Performing an analysis of the Company’s financial position and performance to identify the
point at which the Company could no longer pay its liabilities as and when they fell due for
payment, as part of which it may be necessary to reconstruct and/or prepare financial
accounts for the Company; and
Assessing the probative value of, and drawing conclusions from, any qualitative indicators of
insolvency.
Insolvent Trading – section 588G of the Act

6.3

Pursuant to section 588G of the Act, a director has a positive duty to prevent a company from
incurring debts when there are reasonable grounds for suspecting that the company will be unable to
pay its debts as and when they fall due (i.e. it is insolvent).
Section 588M of the Act provides that a Liquidator is entitled to recover compensation from a director
equal to the loss or damage suffered by the Company as a result of a breach of section 588G.
The following investigations are required to determine whether there is a claim against the Director
for insolvent trading and, if there is, whether there is any merit in pursuing the claim:
▪

We need to conclusively determine when the Company first became insolvent. As outlined
in the section headed “Solvency Examination”, further investigations are required to form a
view on this matter;

▪

It is necessary to quantify the unpaid debts of the Company which were incurred after the
Company became insolvent (or was presumed to have been insolvent), which would
determine the value of the claim for insolvent trading. We cannot complete this task until a
conclusion has been reached on the Company’s insolvency;

▪

To justify the considerable cost of pursuing an insolvent trading claim against the Director
(which is completely separate from any action which ASIC can take for the offence of
insolvent trading), we must be satisfied that the Director has the financial capacity to satisfy
a claim. A Land Titles Office search in QLD and NSW confirmed the Director does not have
any property interests held in her name in these states; and

▪

Lastly, we need to have regard to the possibility that, even if we have an insolvent trading
claim against the Director, he may be entitled to invoke the defences in section 588H and
section 588GA. This issue has yet to be considered.

As it is our preliminary opinion the Company became insolvent on 30 March 2019, or earlier, we note
a potential insolvent trading claim against the Director would be significant given the shortfall to the
Secured Creditor, however, any claim maybe unlikely to be commercial to pursue noting the limited
personal assets available and limited funding we have in the Liquidation.
6.4

Voidable Transactions

The main type of voidable transactions are:
•
•
•

Preferential payments (Section 588FA of the Act);
Uncommercial transactions (Section 588FB of the Act); and
Unreasonable director-related transactions (Section 588FDA of the Act).

Our investigations to date have been hindered by the lack of books and records provided by the
director. That said, as external administrators were in control of the Company from May 2010, the
key transactions we would expect to review would be prior to May 2010 and outside of the relation
back date for many of the possible recovery options available to a liquidator.
On receipt of additional Company records, we intend continue our investigations into this matter and
report our findings to ASIC in our report.
7. Likelihood of a dividend
There is unlikely to be any dividend to creditors of the Company in this administration.
8. What happens next?
We will proceed with the liquidation, including:
•
•

Finalising our investigations into the Company’s affairs; and
Reporting our finding to ASIC.

Due to the lack of funds in the administration, no further reports are expected to be provide to
creditors. However, creditors are welcome to contact Patrick Skippen of our office on
(02) 9210 1700 or email insolvency@wexted.com to obtain an update on the progress of the
liquidation.
9. Costs of the liquidation
At this stage, as there are no funds in the administration, we do not propose to seek creditor
approval for the liquidators’ remuneration and disbursements.
For your information we advise:
•
•
•

Accrued remuneration for the period 25 February 2020 to 4 March 2020 in the amount of
$2,729.50, exclusive of GST, has been incurred;
Estimated future remuneration for the period 5 March 2020 to the finalisation of the
liquidation in the amount of $15,000.00, exclusive of GST; and
Internal disbursements for the period 25 February 2020 to the finalisation of the liquidation in
the amount of $1,000.00, exclusive of GST.

In the event of any future asset realisation or litigation recoveries, we will write to creditors and seek
creditors approval for Liquidators’ remuneration and disbursements. We note that this fee estimate
may vary in the future.
10. Further Information
You can access information which may assist you on the following websites:
•
•

ARITA at www.arita.com.au/creditors; and
ASIC at www.asic.gov.au (search for “insolvency information sheets”).

Should creditors have any further information that may assist us in our investigation or require further
information in regard to this matter, please contact Patrick Skippen of this office on telephone
number (02) 9210 1700 or via email at pskippen@wexted.com.

DATED this 5th day of March 2020
Gladstone United Pty Limited (In Liquidation)

Andrew McCabe
Joint and Several Liquidator

Joseph Hayes
Joint and Several Liquidator

ANNEXURE A

Insolvency information for directors, employees, creditors and
shareholders
This information sheet (INFO 39) lists ASIC's information sheets for directors, employees, creditors and shareholders
affected by a company's insolvency.
We have produced these with endorsement from the Australian Restructuring Insolvency & Turnaround Association
(ARITA).
The information sheets give a basic understanding of the three most common company insolvency procedures –
liquidation, voluntary administration and receivership – as well as the independence requirements for external
administrators and approving external administrator remuneration. There is also a glossary of commonly used insolvency
terms.

List of information sheets
INFO 41 Insolvency: A glossary of terms
INFO 42 Insolvency: A guide for directors
INFO 43 Insolvency: A guide for shareholders
INFO 45 Liquidation: A guide for creditors
INFO 46 Liquidation: A guide for employees
INFO 54 Receivership: A guide for creditors
INFO 55 Receivership: A guide for employees
INFO 74 Voluntary administration: A guide for creditors
INFO 75 Voluntary administration: A guide for employees
INFO 84 Independence of external administrators: A guide for creditors
INFO 85 Approving fees: A guide for creditors

Where can I get more information?
Further information is available from the ARITA website. The ARITA website also contains the ARITA Code of
Professional Practice for Insolvency Practitioners.

This is Information Sheet 39 (INFO 39) updated on 1 September 2017. Information sheets provide concise
guidance on a specific process or compliance issue or an overview of detailed guidance.

Last updated: 01/09/2017 10:57
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ANNEXURE B

Creditor Rights in Liquidations
As a creditor, you have rights to request meetings and information or take certain actions:

Right to
request a
meeting

Right to
request
information

Right to give
directions to
liquidator

Right to request a meeting

Right to
appoint a
reviewing
liquidator

Right to
replace
liquidator

Requests must be reasonable.

In liquidations, no meetings of creditors are held automatically.
However, creditors with claims of a certain value can request in
writing that the liquidator hold a meeting of creditors.

They are not reasonable if:

A meeting may be requested in the first 20 business days in a
creditors’ voluntary liquidation by ≥ 5% of the value of the debts held
by known creditors who are not a related entity of the company.

(a) complying with the request would
prejudice the interests of one or
more creditors or a third party
(b) there is not sufficient available
property to comply with the request
(c) the request is vexatious

Otherwise, meetings can be requested at any other time or in a court
liquidation by:
▪ > 10% but < 25% of the known value of creditors on the condition
that those creditors provide security for the cost of holding the
meeting
▪ ≥ 25% of the known value of creditors
▪ creditors by resolution, or
▪ a Committee of Inspection (this is a smaller group of creditors
elected by, and to represent, all the creditors).
If a request complies with these requirements and is ‘reasonable’,
the liquidator must hold a meeting of creditors as soon as
reasonably practicable.

Both meetings and information:

Meeting requests only:
(d) a meeting of creditors dealing with
the same matters has been held, or
will be held within 15 business days
Information requests only:

Liquidators will communicate important information with creditors as
required in a liquidation. In addition to the initial notice, you should
receive, at a minimum, a report within the first three months on the
likelihood of a dividend being paid.

(e) the information requested would be
privileged from production in legal
proceedings
(f) disclosure would found an action
for breach of confidence
(g) the information has already been
provided
(h) the information is required to be
provided under law within 20
business days of the request

Additionally, creditors have the right to request information at any
time. A liquidator must provide a creditor with the requested
information if their request is ‘reasonable’, the information is relevant
to the liquidation, and the provision of the information would not
cause the liquidator to breach their duties.

If a request is not reasonable due to (b),
(d), (g) or (h) above, the liquidator must
comply with the request if the creditor
meets the cost of complying with the
request.

A liquidator must provide this information to a creditor within 5
business days of receiving the request, unless a longer period is
agreed. If, due to the nature of the information requested, the
liquidator requires more time to comply with the request, they can
extend the period by notifying the creditor in writing.

Otherwise, a liquidator must inform a
creditor if their meeting or information
request is not reasonable and the
reason why.

Right to request information

Specific queries about the liquidation should be directed to the liquidator’s office.

AUSTRALIAN RESTRUCTURING INSOLVENCY & TURNAROUND ASSOCIATION

Right to give directions to liquidator
Creditors, by resolution, may give a liquidator directions in relation to a liquidation. A liquidator must have
regard to these directions, but is not required to comply with the directions.
If a liquidator chooses not to comply with a direction given by a resolution of the creditors, they must
document their reasons.
An individual creditor cannot provide a direction to a liquidator.

Right to appoint a reviewing liquidator
Creditors, by resolution, may appoint a reviewing liquidator to review a liquidator’s remuneration or a cost or
expense incurred in a liquidation. The review is limited to:
▪
▪

remuneration approved within the six months prior to the appointment of the reviewing liquidator, and
expenses incurred in the 12 months prior to the appointment of the reviewing liquidator.

The cost of the reviewing liquidator is paid from the assets of the liquidation, in priority to creditor claims.
An individual creditor can appoint a reviewing liquidator with the liquidator’s consent, however the cost of
this reviewing liquidator must be met personally by the creditor making the appointment.

Right to replace liquidator
Creditors, by resolution, have the right to remove a liquidator and appoint another registered liquidator.
For this to happen, there are certain requirements that must be complied with:

Meeting request

A meeting must be reasonably
requested by the required
number of creditors.
Creditors must inform the
existing liquidator of the
purpose of the request for the
meeting.

Information and notice

Creditors must determine who
they wish to act as the new
liquidator (this person must be a
registered liquidator) and obtain:
▪
▪

Consent to Act, and
Declaration of
Independence, Relevant
Relationships and
Indemnities (DIRRI).

Resolution at meeting

If creditors pass a resolution
to remove a liquidator, that
person ceases to be
liquidator once creditors pass
a resolution to appoint
another registered liquidator.

The existing liquidator will send
a notice of the meeting to all
creditors with this information.

For more information, go to www.arita.com.au/creditors.
Specific queries about the liquidation should be directed to the liquidator’s office.
Version: July 2017
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ANNEXURE C

CORPORATIONS ACT 2001
Declaration of Independence, Relevant Relationships and Indemnities
Gladstone United Pty Limited
(Managing Controller Appointed)(Administrators Appointed)
A.C.N. 098 085 708
The purpose of this document is to assist creditors with understanding any relationships that the
Administrators have and any indemnities or upfront payments that have been provided to the
Administrators. None of the relationships disclosed in this document are such that the independence
of the Administrators is affected.
This information is provided to you to enable you to make an informed assessment on any
independence concerns, so you have trust and confidence in our independence and, if not, can act to
remove and replace the us if you wish
This declaration is made in respect of us and Wexted Advisors.

Independence
We, Joseph Hayes and Andrew McCabe of Wexted Advisors have undertaken a proper assessment
of the risks to our independence prior to accepting the appointment as Joint and Several Voluntary
Administrators of Gladstone United Pty Limited (GU) in accordance with the law and applicable
professional standards. This assessment identified no real or potential risks to our independence.
We are not aware of any reasons that would prevent us from accepting this appointment.

A. Declaration of Relationships
B1.

Circumstances of appointment

This appointment was referred to us by Junnosuke Ando of Goldman Sachs who are the advisor for
the secured creditor MTGRP, L.L.C.
We believe that this referral does not result in a conflict of interest or duty because:
•

Junnosuke Ando, Goldman Sachs nor MTGRP, L.L.C have not previously referred any insolvency
type matters to our firm;

•

Referrals from solicitors, business advisors and accountants are commonplace and do not impact
on our independence in carrying out our duties as Administrators; and

•

There is no expectation, agreement or undertaking between ourselves and the referrer about the
conduct of this administration and we are free to act independently and in accordance with the laws
and the requirements of the Australian Restructuring Insolvency and Turnaround Association’s
(“ARITA”) Code of Professional Practice (“COPP”).

•

This is the first referral from this source, the fees from which are not a significant percentage of our
business and accordingly, we are by no means dependent on referrals from this source.

We have had the following communications and meetings in the lead up to this appointment:
•
•
•
•

On 13 November 2019, Andrew McCabe received an email from Junnosuke Ando to request a
proposal to undertake voluntary administration appointments for GU and related entity Celtic Pacific
Properties Pty Ltd (Managing Controller Appointed).
On 15 November 2019, Mr McCabe emailed a proposal letter and draft appointment documents for
the appointments.
On 16 January 2020, a Wexted Advisors staff member emailed a consent to act to Goldman Sachs.
On 17 January 2020, we received executed appointment documents from Goldman Sachs.

These communications do not affect our independence for the following reasons:
•

The Courts and the ARITA’s COPP specifically recognise the need for practitioners to provide
advice on the insolvency process and the options available and do not consider that such
advice results in a conflict or is an impediment to accepting the appointment;

•

The nature of the advice provided to the Company is such that it would not be subject to
review and challenge during the course of the administration; and

•

The nature of the pre-appointment advice provided to the Company will not influence our
ability to fully comply with the statutory and fiduciary obligations associated with the
administration of the Company in an objective and impartial manner.

We have provided no other information or advice to GU, its Director, its advisors and creditors, prior to
our appointment beyond that outlined in this DIRRI.

B2.

Prior Professional services to the Insolvent

Neither we, nor our firm, have provided any professional services to, or in relation to, GU in the
previous 24 months.

B3.

Relevant Relationships (excluding Professional Services to the Insolvent)

We, or a member of our firm, have, or have had within the preceding 24 months, a relationship with:
Name

Nature of relationship

Reasons

Christopher
MacDonnell –
Managing Controller
of GU

We have a professional
relationship with Mr
MacDonnell. Occasionally,
we work with Mr MacDonnell
on external administrators
unrelated to GU, or the
related parties of GU, from
time to time.

We believe that this relationship does not
result in a conflict of interest or duty
because it will not influence our ability to
fully comply with the statutory and
fiduciary obligations associated with the
administration of GU in an objective and
impartial manner.

B4.

Group appointments

At the same time as this appointment, we were also appointed to the following company:
Name

Nature of relationship

Reasons

Celtic Pacific
Properties Pty Ltd
(Managing
Controller
Appointed)

We were appointed Joint and
Several Administrators of Celtic
Pacific Properties Pty Limited
(CPP) on the same day we
were appointed Joint and
Several Administrators of GU.
The sole director of GU,
Jacqueline Mulhern, is also the
sole director of CPP.

We believe that this relationship does not
result in a conflict of interest or duty
because:
• At the time of our appointment we
were not aware of any conflicts
between GU and CPP. Should such
a conflict arise, we will keep
creditors informed and take
appropriate action to resolve the
conflict.
•

Appointment to group and/or
related entities are allowed under
the COPP and should generate
efficiencies in conducting the
appointment.

•

B5.

The role undertaken by us as Joint
and Several Administrators of CPP
will not influence our ability to fully
comply with the statutory and
fiduciary obligations associated with
the administration of GU in an
objective and impartial manner.

No other relevant relationships to disclose

There are no other known relevant relationships, including personal, business and professional
relationships, from the previous 24 months with GU, an associate of GU, a former insolvency
practitioner appointed to GU or any person or entity that is entitled to enforce a security interest in the
whole or substantially the whole of GU’s property that should be disclosed.

C. Indemnities and up-front payments
We have been provided with the following upfront payment for the conduct of this administration:
Name
MTGRP,
L.L.C.

Relationship with GU
Secured Creditor with an All
Present and After Acquired
Property (ALLPAAP) charge
over the whole or substantially
whole of GU’s assets

Nature of indemnity or payment
$40,000 upfront payment to cover our
remuneration and disbursements for the
conduct of the administration. This upfront
payment will be held in the administration bank
account and will not be drawn to meet our
remuneration until such time that it is approved
by creditors or the Court.

This does not include statutory indemnities. We have not received any other indemnities or upfront
payments that should be disclosed.
Dated: 17 January 2020

.....................................................
Joseph Hayes

.....................................................
Andrew McCabe

Note:
If circumstances change, or new information is identified, we are required under the Corporations Act 2001 and ARITA’s
Code of Professional Practice to update this Declaration and provide a copy to creditors with our next communication as
well as table a copy of any replacement declaration at the next meeting of the insolvent’s creditors. For Creditors’
Voluntary Liquidations and voluntary administrations, this document and any updated versions of this document are
required to be lodged with ASIC.

ANNEXURE D
FORM 535
CORPORATIONS ACT 2001
Subregulation 5.6.49(2)
FORMAL PROOF OF DEBT OR CLAIM (GENERAL FORM)
To the Joint and Several Liquidators of Gladstone United Pty Limited (Managing Controller Appointed)
(In Liquidation)
1.
This is to state that the company was, on 17 January 2020(1) and still is, justly and truly indebted to(2) (full
name):
.................................................................................................................................................................................
(‘Creditor’)
.................................................................................................................................................................................
of (full address)
for $ ................................................................................................. dollars and ................................................... cents.
Particulars of the debt are:
Date
Consideration(3)
Amount $
GST
Remarks(4)
state how the debt arose
included $ include details of voucher substantiating
payment

2.

To my knowledge or belief the creditor has not, nor has any person by the creditor's order, had or received any manner
of satisfaction or security for the sum or any part of it except for the following: ..........................................................

Date

Insert particulars of all securities held. Where the securities are on the property of the company, assess the value of
those securities. If any bills or other negotiable securities are held, specify them in a schedule in the following form:
Drawer
Acceptor
Amount $ c
Due Date

I am not a related creditor of the Company

(5)

I am a related creditor of the Company (5)
relationship:_______________________________________________
If the form is being used for the purpose of voting at a meeting:
Is the debt you are claiming assigned to you?

No

Yes

If yes, attach written evidence of the debt, the assignment and consideration given.
If yes, what value of consideration did you give for the assignment (eg, what amount did you pay

Attached
$

for the debt?)

3A.(6)*
3B.(6)*

I am employed by the creditor and authorised in writing by the creditor to make this statement. I know that the debt was
incurred for the consideration stated and that the debt, to the best of my knowledge and belief, still remains unpaid and
unsatisfied.
I am the creditor's agent authorised to make this statement in writing. I know that the debt was incurred and for the
consideration stated and that the debt, to the best of my knowledge and belief, still remains unpaid and unsatisfied.

DATED this

day of

2020

Signature of Signatory....................................................................................................................................................................
NAME IN BLOCK LETTERS .........................................................................................................................................................
Occupation .....................................................................................................................................................................................
Address ..........................................................................................................................................................................................
See Directions overleaf for the completion of this form
OFFICE USE ONLY
POD No:
Date Received:

/

Entered into CORE IPS:
Amount per ROCAP

$

/

ADMIT (Voting / Dividend) - Ordinary

$

ADMIT (Voting / Dividend) – Preferential

$

Reject (Voting / Dividend)

$

Object or H/Over for Consideration

$

Reason for Admitting / Rejection
TOTAL PROOF

PREP BY/AUTHORISED
DATE AUTHORISED

$
/

/
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Proof of Debt Form Directions
*

Strike out whichever is inapplicable.

(1)

Insert date of Court Order in winding up by the Court, or date of resolution to wind up, if a voluntary winding up.

(2)

Insert full name and address (including ABN) of the creditor and, if applicable, the creditor's partners. If prepared by
an employee or agent of the creditor, also insert a description of the occupation of the creditor.

(3)

Under "Consideration" state how the debt arose, for example "goods sold and delivered to the company between the
dates of .....................................................", "moneys advanced in respect of the Bill of Exchange".

(4)

Under "Remarks" include details of vouchers substantiating payment.

(5)

Related Party / Entity: Director, relative of Director, related company, beneficiary of a related trust.

(6)

If the Creditor is a natural person and this proof is made by the Creditor personally. In other cases, if, for example,
you are the director of a corporate Creditor or the solicitor or accountant of the Creditor, you sign this form as the
Creditor’s authorised agent (delete item 3A). If you are an authorised employee of the Creditor (credit manager etc),
delete item 3B.
Annexures

A.

If space provided for a particular purpose in a form is insufficient to contain all the required information in relation to a
particular item, the information must be set out in an annexure.

B.

An annexure to a form must:
(a)

have an identifying mark;

(b)

and be endorsed with the words:

i)

(c)

"This is the annexure of (insert number of pages) pages marked (insert an identifying mark)
referred to in the (insert description of form) signed by me/us and dated (insert date of signing);
and
be signed by each person signing the form to which the document is annexed.

C.

The pages in an annexure must be numbered consecutively.

D.

If a form has a document annexed the following particulars of the annexure must be written on the form:

E.

(a)

the identifying mark; and

(b)

the number of pages.

A reference to an annexure includes a document that is with a form.
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ANNEXURE E
Gladstone United Pty Limited (Managing Controller Appointed (In Liquidation)
Creditor Listing
Creditor Name
Amac Airconditioning
Amalgamated Pest Control

Related Party
No
No

Diceys Gladstone Pty Ltd
Ergon Energy
J.J. Richards & Sons Pty Ltd
Johnson Law Pty Ltd

No
No
No
No

Kitchen Studio
Network Insurance Brokers
Office of State Revenue
Piper Alderman

No
No
No
No

Signature Security Group

No

Southern Cross Protection Pty Ltd
Telstra
MTGRP, L.L.C.
Tyco Australia P/L t/a Wormald Gladstone Branch

No
No
No
No

Address 1
P O Box 5538
8 Crow Street
Gladstone Central Shopping
Centre
71‐77 Dawson Road
Locked Bag 3403
P O Box 2040
P O Box 330
Shop 24, Gladstone Central
Shopping Centre
57‐69 Dawson Road
P O Box 301
GPO Box 2593
GPO Box 3134
Unit 15, Pacific Place Cnr
Pacific Highway and Old
Chatswood Road
Suite 301 Level 3 63‐79
Parramatta Road
GPO Box 9901
Level 17101 Collins Street
14 Main Avenue

Suburb
Gladstone
Gladstone

State
QLD
QLD

Post Code
4680
4680

Estimated Amount($)
10,103.00
660.00

POD Amount ($)
TBA
660.00

West Gladstone
Brisbane
Gladstone
Rockhampton

QLD
QLD
QLD
QLD

4680
4001
4680
4700

29,636.17
(0.45)
2,711.00
2,286.19

TBA
TBA
TBA
TBA

Gladstone
Bentleigh
Brisbane
Brisbane

QLD
VIC
QLD
QLD

4680
3204
4001
4001

143.00
925.89
(183.35)
(3,300.00)

TBA
TBA
TBA
TBA

Springwood

QLD

4127

290.00

TBA

Silverwater
Melbourne
Melbourne
Greenslopes

NSW
VIC
VIC
QLD

2128
3001
3000
4120
Total

844.86
(95.90)
76,645,392.00
(541.49)
76,688,870.92

TBA
TBA
76,645,392.00
TBA
76,646,052.00

ANNEXURE F

Creditor Information Sheet
Offences, Recoverable Transactions and
Insolvent Trading
Offences
A summary of offences under the Corporations Act that may be identified by the administrator:
180

Failure by company officers to exercise a reasonable degree of care and diligence in the exercise
of their powers and the discharge of their duties.
Failure to act in good faith.
Making improper use of their position as an officer or employee, to gain, directly or indirectly, an
advantage.
Making improper use of information acquired by virtue of the officer’s position.
Reckless or intentional dishonesty in failing to exercise duties in good faith for a proper purpose.
Use of position or information dishonestly to gain advantage or cause detriment. This can be a
criminal offence.
Performing or exercising a function or power as an officer while a company is under administration.
Contravening a court order against taking part in the management of a corporation.
Taking part in the management of corporation while being an insolvent, for example, while
bankrupt.
Acting as a director or promoter or taking part in the management of a company within five years
after conviction or imprisonment for various offences.
Dishonest failure to observe requirements on making loans to directors or related companies.
Paying dividends except out of profits.
Failure to keep proper accounting records.
Obstruction of an auditor.
Failure to comply with requirements for the preparation of financial statements.
Unauthorised dealing with company's property during administration.
Failure by directors to assist administrator, deliver records and provide information.
Failure to deliver up books and records to the administrator.
Failure to disclose property, concealed or removed property, concealed a debt due to the
company, altered books of the company, fraudulently obtained credit on behalf of the company,
material omission from Report as to Affairs or false representation to creditors.

181
182
183
184

198G
206A
206A, B
206A, B
209(3)
254T
286
312
314-7
437D(5)
438B(4)
438C(5)
590

Recoverable Transactions
Preferences
A preference is a transaction, such as a payment by the company to a creditor, in which the creditor receiving the
payment is preferred over the general body of creditors. The relevant period for the payment commences six
months before the commencement of the liquidation. The company must have been insolvent at the time of the
transaction, or become insolvent because of the transaction.
Where a creditor receives a preference, the payment is voidable as against a liquidator and is liable to be paid back
to the liquidator subject to the creditor being able to successfully maintain any of the defences available to the
creditor under the Corporations Act.

Uncommercial Transaction
An uncommercial transaction is one that it may be expected that a reasonable person in the company's
circumstances would not have entered into, having regard to:
•
•
•

the benefit or detriment to the company;
the respective benefits to other parties; and,
any other relevant matter.
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To be voidable, an uncommercial transaction must have occurred during the two years before the liquidation.
However, if a related entity is a party to the transaction, the period is four years and if the intention of the
transaction is to defeat creditors, the period is ten years.
The company must have been insolvent at the time of the transaction, or become insolvent because of the
transaction.

Unfair Loan
A loan is unfair if and only if the interest was extortionate when the loan was made or has since become
extortionate. There is no time limit on unfair loans – they only must be entered into before the winding up began.

Arrangements to avoid employee entitlements
If an employee suffers loss because a person (including a director) enters into an arrangement or transaction to
avoid the payment of employee entitlements, the liquidator or the employee may seek to recover compensation
from that person. It will only be necessary to satisfy the court that there was a breach on the balance of
probabilities. There is no time limit on when the transaction occurred.

Unreasonable payments to directors
Liquidators have the power to reclaim ‘unreasonable payments’ made to directors by companies prior to liquidation.
The provision relates to payments made to or on behalf of a director or close associate of a director. The
transaction must have been unreasonable, and have been entered into during the 4 years leading up to a
company's liquidation, regardless of its solvency at the time the transaction occurred.

Voidable charges
Certain charges over company property are voidable by a liquidator:
•
•
•

circulating security interest created within six months of the liquidation, unless it secures a subsequent
advance;
unregistered security interests;
security interests in favour of related parties who attempt to enforce the security within six months of its
creation.

Insolvent trading
In the following circumstances, directors may be personally liable for insolvent trading by the company:
•
•
•
•
•

a person is a director at the time a company incurs a debt;
the company is insolvent at the time of incurring the debt or becomes insolvent because of incurring the debt;
at the time the debt was incurred, there were reasonable grounds to suspect that the company was insolvent;
the director was aware such grounds for suspicion existed; and
a reasonable person in a like position would have been so aware.

The law provides that the liquidator, and in certain circumstances the creditor who suffered the loss, may recover
from the director, an amount equal to the loss or damage suffered. Similar provisions exist to pursue holding
companies for debts incurred by their subsidiaries.
A defence is available under the law where the director can establish:
•
•
•

there were reasonable grounds to expect that the company was solvent and they did so expect;
they did not take part in management for illness or some other good reason; or
they took all reasonable steps to prevent the company incurring the debt.

The proceeds of any recovery for insolvent trading by a liquidator are available for distribution to the unsecured
creditors before the secured creditors.

Important note: This information sheet contains a summary of basic information on the topic. It is not a substitute for legal
advice. Some provisions of the law referred to may have important exceptions or qualifications. This document may not contain
all of the information about the law or the exceptions and qualifications that are relevant to your circumstances.
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