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1.

Executive summary

1.1

Context
We, Joseph Hayes and Andrew McCabe, were appointed as Administrators of the Company on
21 August 2019. At the Second Meeting of Creditors held on 25 September 2019, we were appointed
Liquidators of the Company.
The purpose of this Report is to update creditors on the conduct of the Liquidation since our Report on
23 December 2019 (“Liquidators’ First Report” or “LFR”). The LFR, and documents relating to the
Administration, including the Administrators’ Report, can be found on the creditors section of our website at
www.wexted.com
This Further Report provides information on our activities since the LFR, further inquiries relating to the
winding up of the Company that need to be undertaken including possible recovery actions, and the estimated
return to creditors of the Company.
Our actions have been largely focused on:


The completion of various issues associated with the sale of the majority of the Company’s business to
DWS completed in late 2019;



Maximising other asset recoveries;



Assisting creditors, in particular (at this stage) those creditors such as the secured creditors and FEG to
quantify their claims and determine the assets that might be available to best reduce their respective
exposures; and



The consideration of potential recovery actions that might best effect claims reduction, and also
maximise the chance of a dividend to unsecured creditors.

Our work is focused on the prompt completion of sale matters, and advancing other recoveries, to deliver the
best outcome to creditors we can in an acceptable time window.
1.2

Completion of Sale
The major source of recovery for the Company has been via the sale of its underlying business and most of
its assets to DWS Limited (“DWS”). This was dealt with in detail in Section 4 of the LFR, but in essence was
of value to the Company’s creditors as it enabled the substantial reduction of the Secured Creditors Claim,
as well as facilitated the transmission of a number of employees. We have continued to progress the usual
range of issues that arise after the sale of businesses of this nature. The key issues have been:


The collection of outstanding debtors, including issuing demands for payment, where that is required to
complete the Sale Terms; and



Defending and where we can, settling various claims brought against the liquidation estate by both the
purchaser and the Sales Advisor engaged to sell parts of the Company’s business.

While these issues have taken time, they are important to obtain closure from this process, and maximise
the pool of funds available to meet Secured Creditors, FEG and Employees. More information is provided
in Section 2.
1.3

Other Asset Recoveries
We have also pursued a range of other recoveries which are in train. These include claims usually available
in a liquidation, such as outstanding debtors not forming part of the Sale to DWS, the sale of items of plant
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and equipment, cash at bank and so on. Realisations since the LFR are c $150K. We have also made good
progress in the pursuit of voidable preferences and other recovery actions usually available in a liquidation.
The Liquidators are actively pursuing preference payments made to the ATO and Revenue NSW, totaling
$650K and are considering other claims. More information is provided in Sections 3 and 5.
1.4

Creditor claims
In the LFR, total creditor claims were estimated to be c $17.9M, including secured creditor claims of c $7.1M,
priority Employee claims of c $4.4M; and ordinary Unsecured claims of c $6.3M. In Section 4, we provide an
update on the current value of these claims, after allowing for the payment of certain amounts and
entitlements to creditors, and the emergence of new claims. Creditor claims now total $28.2M

1.5

Estimated Returns to Creditors
We set out our latest estimate of returns to different classes of creditors in Section 6, including a high and
low case reflecting the impact of (a) the prospect of recoveries from litigation related claims, (b) different
assumptions around the allocation of proceeds amongst various creditors where that is uncertain and (c)
variances in the recovery of outstanding debtors.
On balance, we expect that there will be sufficient funds to meet the majority of the Senior Secured Creditor’s
claim and make some further repayments to FEG and employees in respect of claims for wages and
superannuation. The allocation between these parties will be a function of the characterisation of those
recoveries between circulating and non-circulating security interests, as well as in places where those
recoveries are generally available to creditors at large.
Further details of our expected returns to each creditor class can be found at Section 6.

1.6

Other actions
The prospect of any returns to other secured and unsecured creditors is contingent on other recoveries.
Investigations have revealed potential claims against the former director for insolvent trading and possible
breaches in directors’ duties. The Liquidators will seek funding to undertake public examination of former
office holders to continue those investigations. It is very difficult to establish a timeline or framework to
resolve those issues at present. More information is provided in Section 5.5.

1.7

Meeting of creditors
Attached to this Report at Appendix D is a notice of meeting. The purpose of the meeting is to provide an
update to creditors on our work, and for creditors to approve accrued and future liquidators’ fees to continue
to pursue their recovery actions, and also to approve the Liquidators to enter into a costs agreement with
legal advisors in relation to these recoveries.
We advise given the current circumstances (i.e. the COVID-19 restrictions in place) the creditors meeting
will be held via videoconference. We encourage creditors to vote via special proxy in advance of the meeting.
Further details regarding the creditors meeting and special arrangements during COVID-19 can be found at
Section 10 of this report or by contacting Lachlan Minogue at lminogue@wexted.com.
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2.

Asset Sale Agreement

2.1

Summary
As outlined in the LFR, on 25 September 2019 the Liquidators and DWS entered into the Asset Sale
Agreement (“ASA”), under which the Company’s assets were sold to DWS for $4.3M excluding GST. The
ASA was completed on 4 October 2019 (“the Completion Date”) after satisfying the conditions precedent.
The net proceeds received on completion of the ASA were $2.9M. A summary of asset realisations, less
specific claims against the Company in relation to the ASA is summarised in the table below:

Notes

Previous
realisation
$

Realisation
since First
Report
$

Total
realisation
$

Asset Sale Agreement - Net proceeds

2.2

2,862,859

-

2,862,859

Debtors collected - post completion of ASA*

2.3

916,338

146,544

1,062,882

DWS claim

2.4

-

Unknown

Unkonwn

Sales Advisor success fee

2.5

(69,572)

-

-

3,709,625

146,544

3,925,741

Description

Total realisations

*Debtors collected pre-completion of the ASA are included in Section 3

2.2

Net Proceeds
The sale included the Company’s services business and products business, intellectual property, work in
progress, and the transfer of 31 employees and their entitlements to DWS. The sale excluded the Company’s
debtors as at the date of completion. We continue to finalise a number of post completion matters as set out
below.

2.3

Debtors collected post Completion
Pursuant to the ASA, we are entitled to collect the debtors outstanding at the Completion Date. We note
however, any unbilled work in progress as at the Completion Date, including services provided on
4 October 2019, are unable to be invoiced by the liquidators and DWS has the benefit of being able to invoice
and collect these pre-sales but unbilled services performed.
Since the Completion Date, we have collected $1.1M of the $1.3M of outstanding debtors. We continue to
collect outstanding debtors and have issued demands for payment on 12 customers with overdue invoices.
Where invoices have been validly purchased by PFG, these debtor receipts are not property of the Company
and are payable to the First Secured Creditor (PFG), to reduce their secured claim. Any receipts from
unpurchased invoices, will be deemed to be circulating assets and made available for priority employee
entitlements.

2.4

DWS claim
The Liquidators have received a claim from DWS totaling $228K in relation to the ASA. We have filed our
Defence in this matter and are seeking to settle the matter with DWS. We believe there are strong prospects
that the matter will be settled ahead of the Trial.

2.5

Sale Advisor success fee
As set out in the LFR, there is a dispute in relation to the success fee payable to the Sales Advisor on
completion of the ASA. On 16 April 2020 the proceeding was transferred from the Supreme Court of Victoria
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to the County Court of Victoria and on 15 May 2020, Court Orders were made, providing a Trial date of 23
November 2020. We have filed our Defence in this matter and have sought to settle it prior to the Trial date.

3.

Other Asset Realisations

3.1

Summary
As outlined in the LFR, in addition to entering into the ASA we have made various other asset realisations
in the Liquidation. A summary of further asset realisations is provided in the table below.
Previous
realisation
$

Realisation
since First
Report
$

Total
realisation
$

Description

Notes

Cash at bank

3.2

184,390

-

184,390

Debtors collected - pre completion of ASA

3.3

82,341

-

82,341

Rental bond

3.4

184,390

-

184,390

Plant and equipment

3.5

-

-

-

Motor vehicles

3.6

-

3,400

3,400

Shares in subsidiaries

3.7

-

-

-

451,120

3,400

454,520

Total realisations

*Debtors collected post-completion of the ASA are included in Section 2

3.2

Cash at bank on appointment
In the LFR, we incorrectly classified cash at bank on appointment of $184K as a non-circulating asset subject
to a specific security. We are now treating this as a circulating asset. Cash at bank was realised during our
appointment as Voluntary Administrators and utilised to trade the business and fund ongoing employee
entitlements in order to preserve value for the sale of the business.

3.3

Debtors
On the date of our appointment as Voluntary Administrators, the Company had $0.6M in debtors. During
the trade on period, the Voluntary Administrators and Liquidators invoiced a total of $1.4M in debtors and
collected $0.8M. As at the Completion Date, there were $1.3M in debtors outstanding, of which we have
collected $1.1M.
Outstanding
at appointment

Total debtors

Collected
during trade
on
$

Balance on
completion

$

Invoiced
during
trade on
$

$

Collected
since
completion
$

Balance
as at
17-May-20
$

622,435

1,431,693

(762,082)

1,292,046

(1,062,882)

229,164

Source: Company books and records and WXA calculations

As at 17 May 2020, the outstanding debtors of $229K comprise of $140K in pre-appointment and $90K in
post-appointment debtors as discussed below.
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Pre-appointment debtors
On 16 December 2015, the Company entered a Receivables Purchase Facility Agreement (“RPFA”) with
PFG, where nominated invoices were purchased by PFG in return for finance. As set out above, on the date
of our appointment as Voluntary Administrators, the Company had $0.6M in debtors, most of which were
purchased by PFG under the RPFA. At the date of this Report, we have collected $0.5M of the
pre-appointment debtors and are continuing to pursue the remaining $140K.
As detailed above in Section 3.3, where invoices have been validly purchased by PFG, these debtor receipts
are considered not property of the Company are payable to PFG, to reduce their secured claim. Any receipts
from unpurchased invoices, will be deemed to be circulating assets and made available for priority employee
entitlements.
Post-appointment debtors
Following our appointment as Administrators, to fund ongoing trading we sought and were granted access
to continue using the RPFA with PFG on the same terms as the pre-appointment facility. During the
administration trading period from 21 August 2019 to 3 October 2019, we invoiced clients $1.4M, including
$1.1M of invoices purchased by PFG under the RPFA. As at the date of this Report, we have collected over
$1.3M and continue to pursue the remaining $90K.
At the date of this Report, the liquidators’ liability in respect of the RPFA has been fully met by the receipt of
invoices. Hence, all future post-appointment debtor receipts into the liquidation account, or PFG’s account,
are considered property of the Company and will be available for distribution pursuant to the priorities set out
in Section 556 of the Act. We continue to collect the outstanding debtors (both pre-appointment and postappointment debtors) and have issued demands for payment on 12 clients to recover the balance of the
outstanding invoices.
3.4

Rental bond
As outlined in the LFR, the Company leased two properties, in Melbourne and North Sydney, requiring
security bond deposits. The security bond deposits were by way of bank guarantees in favor of the landlords,
secured by term deposits set down by the Company. Combined, the security bond deposits were in the
amount of c.$0.3M. Following the vacation of the leased properties shortly after completion on 4 October
2019, the landlords applied the outstanding pre-appointment rent, make good and other re-letting fees to the
rental bonds and remitted a combined balance of c.$0.2M.

3.5

Plant & Equipment
As set out in the Administrators’ Report, the Company owned plant and equipment that was in both the
North Sydney and Melbourne offices. As outlined in the Administrators’ report, the majority of P&E was sold
to DWS pursuant to the ASA and was included in the purchase price. The remaining unencumbered P&E
was disposed of on advice of registered valuers who advised that the cost of realsing these assets would
exceed their auction value. Our investigations concluded there was no equity in the encumbered P&E not
transferred to DWS as part of the ASA.

3.6

Motor vehicles
During the Voluntary Administration, a registered valuer provided an indicative desktop value of $4K to $5K,
less any realisation costs, for the Toyota Camry Hybrid (“Toyota”). Subsequently we provided photographs
of the vehicle to the valuer who provided an updated estimated auction value of $3K based on the Toyota’s
condition. We attempted to negotiate a sale of the Toyota to the Director at the estimated auction value.
The Director declined to purchase the Toyota, so we arranged for its collection. Our sales agent
subsequently sold the Toyota via auction for a net $3.4K ($4.1K less collection and auction fees of c $0.7K).
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3.7

Shares in subsidiaries
The Company holds various equity interests in subsidiaries. While the Liquidators have reviewed the
financial performance and financial position of each subsidiary and considered the market value to determine
the value of the equity holdings. This includes equity holdings in Object Assets Pty Limited (In Liquidation)
(“Object Assets”) and Transacta Pty Limited (“Transacta”).
As Object Assets is in liquidation, we do not expect to recover any amounts in respect of this investment. As
part of the ASA with DWS Transacta’s service contracts were sold to DWS. We understand these contracts
were the only assets owned by Transacta. As such, we do not expect to realise any further amounts in
respect of this investment.
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4.

Creditors

4.1

Summary
In the LFR we have estimated total creditor claims at $17.9M. A summary of the present value of creditor
claims is also provided in the table below.
LFR

Current

Est. Value

Est. Value

$

$

Senior secured debt

3,349,233

1,590,693

Subordinated secured debt

3,832,068

3,832,068

Employee entitlement claims - Employees

2,627,147

2,841,084

Employee entitlement claims - FEG

1,710,723

1,710,723

Ordinary unsecured creditors

6,368,388

18,242,370

17,887,559

28,216,938

Description

Total

4.2

Secured Creditors
The LFR set out the ASIC register of secured creditors. The results of an updated PPSR search dated
12 May 2020 are summarised in the table below.
Value of claim

Collateral

Secured Party

ALLPAAP

Partners for Growth IV, LP. (PFG)

3,372,761

ALLPAAP

AraCapital Investments Pty Ltd (AraCapital)

2,050,000

Motor Vehicle

Volkswagen Financial Services (VWFS)

-

Plant & Equipment

Facilities Asset Advisors Pty Ltd (FFA)

-

General Intangible

Suncorp-Metway Limited (Suncorp)

-

Total PPSR creditor claims

$

5,422,761

Source: PPSR Company search extracted on 12 May 2020 adjusted for current values

At the date of our appointment as Voluntary Administrators, PFG’s total debt was c.$5.1M. Prior to our
appointment the Company, PFG and AraCapital entered into an agreement, whereby:


PFG agreed to limit their first ranking security up to c.$3.3M. The balance of PFG’s claim would then
rank behind AraCapital’s claim for the principal of their loan totaling $1.6M;



AraCapital were to make payment to PFG in the amount of c.$875K; and



The Company’s subsidiary Object Assets Pty Limited transferred shares in Infomedix Pty Limited
(“Informedix”) to AraCapital and PFG’s total claim against the Company reduced by $875K.

We understand a payment of $100K was made by AraCapital to PFG in December 2019. For our analysis
below and in Section 6 the payment of these amounts has been excluded.
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To date, returns to PFG total $1.8M (excluding the payment of the $100K from AraCapital). As at the date
of this Report PFG is still owed c $1.6M of the senior secured portion of their claim, as set out in the table
below.
Description

Est. Value
$

PFG Proof of Debt - senior secured portion

3,349,233

Pre-appointment Debtors

(277,133)

Proceeds from ASA
Total

(1,481,407)
1,590,693

As stated in the LFR we have requested VWFS, FFA and Suncorp to remove their respective security
interests, or alternatively substantiate their security interests. At the date of this Report, we have not received
responses. We continue to follow up on these requests.
4.3

Employee claims
Summary
We estimate the current balance of outstanding employee liabilities to be $4.6M as set out in the table
below.
Entitlement
Wages
Superannuation

Value
$
46,955
1,793,709

Commission

213,937

Time in Lieu

19,221

Annual Leave

409,728

Long Service Leave

625,237

Payment in Lieu of Notice (PILN)

439,621

Redundancy

1,003,399

Total unpaid employee entitlements

4,551,807

Source: Company books and records, FEG Proof of Debt dated 1 May 2020 and WXA calculations

We note in respect of employee claims that in the LFR we estimated total employee claims to be $4.3M. The
only update to employee claims since the LFR has been the receipt of claims in respect of commissions.
Fair Entitlements Guarantee
Of the total sum of $4.6M, after deducting superannuation and unclaimable sums in respect of redundancy,
FEG have received 58 claims for employee entitlements of $2.3M. FEG have processed payments to
52 employees in the amount of $1.7M as set out in the table below.
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Debt
claimed
$

Amount
paid

79,060

43,055

Commission

213,937

-

Annual Leave

387,055

313,654

Long Service Leave

467,525

337,381

Payment in Lieu of Notice (PILN)

397,397

384,794

Redundancy

801,568

631,839

2,346,541

1,710,723

Entitlement
Wages

Total employee entitlements claimed

$

Source: FEG IP Online as at 18 May 2020

We note there are four (4) employee claims under review by FEG, in the amount of $0.3M. Two (2) employee
claims were rejected. We note that the total FEG claims exceed the total payments made by FEG. This is
in part a result of the FEG maximum weekly wage cap (currently $2,451) as well as the maximum FEG
allowance in respect of each entitlement category, as outlined above. We also note FEG do not make
payments to employees in respect of commission.
Employees who believe they are owed employee entitlements in respect of wages, annual leave, long service
leave, payment in lieu of notice, or redundancy can still apply to the FEG department. If employees need to
contact the FEG department, the details are:


Web:

https://www.ag.gov.au/industrial-relations/fair-entitlements-guarantee/Pages/default.aspx



E-Mail:

feg@jobs.gov.au



Phone:

1300 135 040

If employees believe they are entitled to amounts exceeding the maximum allowance they may resubmit a
Proof of Debt for the balance of their entitlements. A Proof of Debt form is attached to this report as Appendix
F.
We note, FEG have an entitlement to claim, pari passu, with employees for priority employee entitlements
paid in the Liquidation.
Assets available to meet employee entitlements
Pursuant to Section 561 of the Act, employee claims (including FEG’s right of subrogation) have a priority
over secured creditors in respect of realisations from circulating assets, such as cash at bank and debtors.
However, we note the Company entered a Receivables Purchase Facility Agreement with PFG, under which
invoices financed by PFG were purchased by PFG. As such, pre-appointment debtor receipts relating to
invoices that have been purchased by PFG, are held on trust, and are remitted to PFG. Hence, employee
claims will only have priority over secured creditors in relation to pre-appointment debtor receipts where it
cannot be established that the respective invoices were validly purchased by PFG.
As at the date of this report we have received payments in relation to pre-appointment debtors of c.$160K,
which appear to be for invoices not purchased by PFG. Based on the estimated priority employee entitlement
claims of $4.3M, a priority creditor distribution of $160K, would provide a small interim dividend of
approximately 9 cents in the dollar in respect of wages and superannuation.
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4.4

Ordinary Unsecured Creditors
We note at the time of the LFR, creditor claims were measured at $6.3M. These included staff loans (at the
date of Administration, the books and records of the Company disclosed 24 staff and related party loan
accounts totaling $5.7M) and trade and other unsecured creditors of $0.6M (excluding staff and relative
loans). We also note statutory creditors have submitted Proof of Debts including the ATO in the amount of
$11.8M, the State Revenue Office of Victoria in the amount of c $0.2M and Revenue NSW in the amount of
c $0.1M. The total value of unsecured claims may also increase throughout the Liquidation based on the
receipt of further Proof of Debts.
The likelihood of a return to unsecured creditors is contingent on successfully pursuing claims for unfair
preferences, voidable transactions, or insolvent trading. We note also that any recoveries arising from these
claims will increase the total value of unsecured claims by the same amount. Section 6 of this Report
provides further information on the estimated return to creditors.
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5.

Investigations

5.1

Investigations to date
Preliminary investigations were conducted during the Voluntary Administration of the Company, as set out in
Sections 8 and 9 of the Administrators’ Report. We have undertaken further work, which to date has focused
on:



Potential actions available to a Liquidator including voidable transactions and insolvent trading; and, to
a lesser degree; and
Breaches of duty and other offences under the Act by the Director of the Company.

Enclosed at Appendix I is a Creditor Information Sheet: Offences, Recoverable Transactions and Insolvent
Trading published by ARITA, which provides general information for creditors on the types of claims that a
liquidator can pursue.
5.2

Unfair preference claims
As set out in the LFR, when a Company is placed into Liquidation, various provisions of the Act enable the
Liquidator to recover certain payments that were made by the Company to a creditor prior to the Company
being placed into Administration, referred to as unfair preferences.
ATO
As advised in the LFR, we identified six payments to the ATO during the six months prior to the relation back
day totaling $500K. In our opinion, the ATO had reasonable grounds to expect the Company was insolvent
and does not have a running account balance defence. Accordingly, on 24 October 2019 we lodged our
unfair preference claim with the ATO along with documentary evidence supporting our claim. As previously
advised, on 10 December, the ATO advised the matter had been allocated to external lawyers for advice.
On 6 April 2020, we received a settlement offer in the amount of $150K.
On 12 May 2020 we rejected the settlement offer and provided further particulars to the ATO to substantiate
our claim. We intend to recover the full amount from the ATO in relation to these payments and await their
response.
Revenue NSW
Further investigations also identified a potential preference payment to Revenue NSW in the amount of
$151K. In our opinion, Revenue NSW had reasonable grounds for suspecting the Company was insolvent
or likely to become insolvent when entering into these transactions. Accordingly, on 21 May 2020, we issued
a letter to Revenue NSW demanding repayment of $151K.
Staff loans
As advised in the LFR, we identified approximately 30 payments totaling $775K, which were paid to eight
creditors for the reduction of staff and related party loan accounts during the six-month relation back date.
Some of these creditors were also making loan payments to the Company during the relevant period, and
therefore may have a running account balance defense.
Our investigations reveal one staff loan account which significantly reduced during the six-month relation
back date. We have made enquiries into the financial position of the account holder and are working to
establish if they had reasonable grounds for suspecting the Company was insolvent or likely to become
insolvent through entering into these transactions.
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5.3

Other voidable transactions
In addition to the unfair preference claims detailed above, pursuant to Section 588FE of the Act, there are a
number of different types of transactions that may be voidable against a liquidator including:


Uncommercial Transactions;



Unreasonable director-related transactions;



Insolvent Transactions with a related entity; and



Transactions to Defeat Creditors.

From our review of the books and records, we have not identified any potentially voidable transactions other
than those discussed above.
5.4

Claims against directors
Our investigations have revealed potential claims against the director for insolvent trading and breaches in
directors’ duties.
Insolvent trading
As outlined in the Administrators Report our preliminary view was the Company traded whilst insolvent since
as early as 31 January 2018. As set out in the Liquidators First report, our analysis shows that the Company
was balance sheet insolvent from as early as 31 June 2013. Further investigations reveal the total claim for
insolvent trading to be at least $5.4M, being the estimated amount of debt incurred after 31 January 2018
which remains unpaid.
Breach of directors’ duties
Sections 180 and 181 of the Act set out that a director must exercise his / her powers and discharge his / her
duties with a degree of care and diligence, in good faith and in the best interest of the Company (and its
creditors). Our investigations reveal possible breaches of the Act in respect of directors’ duties. Further work
is to be undertaken to identify the claims with the best legal prospects.
Directors’ financial position
As disclosed in the Administrators’ Report, a search of the NSW Land Titles Office discloses that the Director
is not the registered proprietor of any real property in NSW, but ASIC records disclose the Director is a current
shareholder of several private companies. The Company also held D&O cover.

5.5

Further investigations to be undertaken
Unfair Preference Claims
As outlined in Section 5.2 above, we continue to liaise with our solicitors in relation to the unfair preference
claim against the ATO and we intend to recover the full amount. We have also issued a demand to Revenue
NSW. Active enquires are ongoing in relation to the staff loan account potential unfair preference payments.
D&O Policy
We continue to work with our solicitors in relation to the D&O policy claim and to determine the commercial
benefit to creditors in pursuing the claim. The Liquidators believe the claim has a good prospect of success,
but we will need to access an appropriate line of funding to prosecute it.
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5.6

Statutory responsibilities
Section 533 of the Act requires a Liquidator to report to ASIC if it appears that:




A past or present officer, or member, of the company may have been guilty of an offence in relation to
the company; or
A person who has taken part in the formation, promotion, administration, management or winding up of
the company may have misapplied money or property of the company or may have been guilty of
negligence, default, breach of duty or trust in relation to the company; or
The company may be unable to pay its unsecured creditors more than 50 cents in the dollar.

Our report pursuant to Section 533 of the Act was lodged on 22 May 2020.
5.7

Public Examinations
The Act provides that an 'eligible applicant', such as a liquidator, may examine officers of a company about
its 'examinable affairs' and any other person who may be able to provide information relating to such affairs.
'Examinable affairs' is a comprehensive term with wide ranging application and includes:


The promotion, formation, management, administration or winding up of the company;



Other affairs of the company; and



The business affairs of a related company of the company insofar as they appear to be relevant to the
company or its affairs.

If the Court is satisfied that a summons for examination should be issued, the examinee is required to produce
at the examination any specified books that are in the person's possession and relate to the corporation.
We are currently preparing to issue summonses to directors and officers of the Company in relation to Public
Examinations.
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6.

Estimated return to Creditors

6.1

Estimated return to creditors
Detailed below is the estimated returns to creditors in the Liquidation. Based on the assumptions we have
made, there will be insufficient funds available to pay a full dividend to ordinary unsecured creditors, unless
we have genuine success in litigation recoveries.
Our estimates are based on asset realisations to date, expected future realisations, potential recovery actions
and the estimated creditor claims as set out above. For the purposes of illustrating the possible returns we
have included a low and high case scenario, principally driven by the ability to make recoveries from litigation
claims.
Description

Notes

Liquidation
Low
$

Liquidation
High
$

1. Total non-circulating asset realisations

6.2.1

3,447,713

3,633,365

6.2.1

(778,149)

(451,678)

2,669,564

3,181,687

3,349,233

3,349,233

80

95

(679,669)

(167,546)

3,832,068

3,832,068

(4,511,737)

(3,999,614)

-

-

159,651

345,303

Less: Costs of realising circulating assets

(10,000)

(20,000)

Assets available for priority creditor claims

149,651

325,303

4,551,807

4,551,807

3

7

250,000

3,800,000

Less: Professional fees incurred in relation to claims

(576,626)

(711,626)

Assets available for ordinary unsecured creditors

(326,626)

3,088,374

27,156,264

26,468,488

-
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Less: Costs of realising non-circulating assets
Net assets available for senior secured creditor
Senior secured creditor claim

6.2.2

Cents per dollar return to senior secured creditor claims
2. Assets available for / (shortfall to) subordinated secured creditors
Total subordinated secured creditor claims
Shortfall to subordinated secured creditors
Cents per dollar return to Subordinated secured creditor claims
3. Total circulating asset realisations

Total priority employee claims

6.2.3

6.2.4

Cents per dollar return to priority employee claims
4. Total claims available to Liquidator*

Total unsecured creditor claims (as set out below)
Cents per dollar return to unsecured creditors

6.2.5

6.2.6

Notes: Please refer to the Report Section for commentary
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6.2

Major assumptions
We set out below the key assumptions used in coming to our high and low case scenarios. For our detailed
calculations, please refer to Appendix A.
Non circulating asset realisations
Total realisations available to senior secured creditors of $3.1M (high) and $2.7M (low). As set out in Section
2 the Liquidators are defending several legal claims against the Company and the Liquidators. We note the
low case assumes we do not successfully defend the claims and are liable to pay the full amount of the
claims. Our high case makes an allowance for legal costs to successfully defend the claims.
Secured creditor claims
The value of secured creditor claim of $3.3M is based on the Proof of Debt form submitted by PFG (first
secured creditor) and the value of the second secured creditor claim of $3.8M is derived from total secured
claims outlined in Section 4.2 less the senior secured portion outlined above.
Circulating asset realisations
Total realisations of circulating assets of $345K (high) assumes a full recovery of pre-appointment debtors
and $160K (low) assumes no further pre-appointment debtor recoveries.
Total Priority claims
Total priority claims are as calculated in the table in Section 4.3.3 and include $1.8M in superannuation,
$1.0M in redundancy, $1.0M in leave and other entitlements of $0.8M for a total of $4.6M.
Claims available to liquidators
As set out in Section 5 we are pursuing several preference payments. We have estimated a range of $250K
to $800K in preference payment recoveries in our estimates. Noting the uncertainty surrounding a claim
against the director or the D&O policy we have included no return in our low case scenario and a total
realisation of $3.0M in the high case. At the upcoming Meeting of Creditors, we are also seeking creditor
approval to enter into a costs arrangement with our legal advisors that extends beyond three-months,
pursuant to Section 477(2B) of the Act, which will allow the liquidators to commence recovery actions.
We also note that for the purposes of our illustration we have included the returns from any recovery actions
as being available to all unsecured creditors. Depending on the claims pursued the Liquidators will distribute
the funds in accordance with the priorities set out in the Act. The Liquidators will likely seek legal advice on
how to distribute these amounts when they are recovered.
We have made an allowance in the estimated returns for defending the current claims against the Company
and the Liquidators and pursuing preference payments and other recovery actions as set out above in this
report.
Unsecured Creditor claims
We estimate the unsecured creditor claims in the liquidation will total $26.5M to $27.2M. The composition
of unsecured creditor claims in our high and low case scenario is set out in the table overleaf.
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Liquidation
Low
$

Liquidation
High
$

Shortfall to secured creditors

4,511,737

3,999,614

Shortfall to priority creditors

4,402,156

4,226,504

Unsecured claims (estimate)

18,242,370

18,242,370

Total

27,156,264

26,468,488

Description

18

7.

Receipts and payments
A summary of our receipts and payments from commencement of the Liquidation (25 September 2019 to
17 May 2020) is provided below:
Gross
$

Description
Receipts
Asset Sale Agreement
Debtors
Transfer from Administrators
Other asset realisations
Other receipts
Total receipts

4,730,000
1,145,223
975,505
188,490
20,582
7,059,801

Payments
Bank and utility expenses
Costs of realising assets
Employee expenses
Administrators fees
Liquidators fees
Tax expenses
Secured Creditor Distribution
Other payments
Total payments
Closing cash balance - as at 17 May 2020

149,089
234,957
1,820,576
252,095
220,000
242,214
1,481,407
863,270
5,263,609
1,796,192

Please refer to Appendix B for a more detailed outline of receipts and payments in the liquidation.
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8.

Liquidators’ remuneration

8.1

Remuneration to date
In the LFR, we provided a detailed remuneration report to creditors. We sought and obtained creditor
approval at the Second Meeting of Creditors for our current and future liquidators’ remuneration up to $200K
plus GST for the administration.
During the liquidation, we undertook a range of activities including various pieces of litigation, asset
realisations, assisting FEG and employees with claims, undertaking investigations and reporting to creditors
as outlined in this Report. During the period from 25 September 2019 to 18 March 2020, the liquidators’
remuneration of $200K plus GST was incurred and fully drawn.
At the time of issuing the LFR, we estimated our initial fee for the liquidation to completion to be $200K.
However, to promote the prospect of further recoveries, there are activities required to be undertaken that
were not included in our original approval. The key activities are:






Liaising with our solicitors and settling the DWS litigation claim;
Conducting investigations into ATO preference payments and liaising with our solicitors to pursue the
claim;
Settlement of the Company’s significant liability to FEG and responding to FEG requests for information
in relation to pre-appointment debtors, circulating assets and further asset recoveries;
Liaising with our solicitors in relation to the Eaton Square litigation claim; and
Pursuing the D&O insurance claim.

Accordingly, based on these activities and expected future work to complete the liquidation, we seek creditors
approval for accrued and future liquidators’ remuneration as follows:


8.2

Accrued fees for the period 19 March 2020 to 17 May 2020 of $39,013.00 (excluding GST); and
Future fees for the period from 18 May 2020 to 17 May 2021 of $200,000 (excluding GST).

Future tasks to be undertaken
Further remuneration sought by the Liquidators is in respect of the following tasks to be undertaken prior to
finalisation of the liquidation:










Finalise post-completion issues with DWS;
Collect outstanding debtors and finalise reconciliation of debtor books;
Pursue preference payments claims in relation to the ATO, Revenue NSW and staff loans;
Commence insolvent trading actions and public examinations, should there exist a commercial benefit
to creditors;
Finalise litigation claims from Eaton Square;
Distribute any circulating assets to priority creditors;
Distribute any funds to the secured creditors;
Attending to statutory lodgements to finalise the liquidation; and
Notifying ASIC of the finalisation of the liquidation and request deregistration of the Company.

A detailed report on the accrued and future remuneration for the liquidators and their staff is set out in
Appendix C.
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9.

Meeting of Creditors

9.1

Meeting details
A meeting of creditors of the Company will be held on 12 June 2020 at 10:00am at the offices of
Wexted Advisors, Level 12, 28 O’Connell Street, Sydney NSW 2000. We advise that given the current
circumstances (i.e. the COVID-19 restrictions in place) the creditors meeting will be held via videoconference
for the benefit of the Company’s creditors. Please see below for further details regarding the special
arrangements for the creditors meeting.
At this meeting, creditors will be provided with an update on the status and conduct of the liquidation,
requested to approve additional remuneration of the Liquidators as detailed in the attached Remuneration
Approval Report (Appendix C) and requested to approve the liquidators’ entrance into a costs arrangement
with our legal advisors that extends beyond three-months, pursuant to Section 477(2B) of the Act. Also
attached is an Appointment of Proxy form (Appendix E) and a Proof of Debt form (Appendix F) for the
purposes of voting at the meeting.
Those wishing to attend the creditors meeting need to provide the relevant details as set out in the notice of
meeting, attached at Appendix D is a Notice of Meeting of Creditors. For further enquiries, contact
Lachlan Minogue at lminogue@wexted.com or on (02) 9210 1706.
Creditors should ensure that the Appointment of Proxy (and Proof of Debt if one has not already been lodged
with the Liquidators) is lodged by 4pm two days prior to the meeting to be eligible to vote. Corporate creditors
are advised that an Appointment of Proxy must be completed and signed by a director.
Creditors are advised that attendance at the meeting of creditors has no effect on the admissibility of their
claim for dividend purposes.

9.2

COVID-19 Meeting Arrangements
Due to the COVID-19 restrictions, we encourage all creditors, where possible, to attend via videoconference
or by proxy. On 11 June 2020, an invitation to join the meeting will be circulated to all creditors who indicate
their intention to attend via videoconference per the requirements as outlined above. Please direct all
videoconference requests to Lachlan Minogue at lminogue@wexted.com.
All creditors attending the meeting will be asked to hold their questions until prompted by the Chairperson.
When addressing the meeting the creditor / proxy must state the creditor name, the proxy holder (if
applicable) and the admitted proof of debt amount prior to asking their question(s). Each resolution will be
decided on a poll. We encourage all creditors to vote via special proxy prior to the meeting to enable the
efficient and accurate counting of votes.
If creditors or their representatives do wish to vote in person, the Chairperson will ask each individual creditor
present for their vote individually. Creditors are asked to remain silent whilst the poll is conducted unless
prompted by the Chairperson.
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10.

Further information and contact details
To assist creditors, employees, and shareholders to understand the Liquidation process, enclosed at
Appendix G is ASIC's publication Insolvency information for directors, employees, creditors and
shareholders, which provides an index of all the information sheets that are available at www.asic.gov.au.
Furthermore, attached as Appendix H is an ARITA information sheet about the Liquidation process and your
rights as a creditor. Further information regarding the Liquidation process can be found at www.arita.com.au.
Should creditors have any further information that may assist us in our investigation or require further
information in regard to this matter, please contact Lachlan Minogue of this office on telephone number
(02) 9210 1706 or via email at lminogue@wexted.com.
DATED this 22nd day of May 2020.
A.C.N. 003 682 693 Pty Limited (In Liquidation)

Joseph Hayes
Joint and Several Liquidator

Andrew McCabe
Joint and Several Liquidator

22

Appendix A: Estimated creditor return
Description

Liquidation
Low
$

Liquidation
High
$

277,132

462,785

Assets subject to a specific charge
Pre-appointment debtors - invoices assigned to PFG
Post-appointment debtors - invoices assigned to PFG
Rental bonds
Plant and equipment
Motor vehicles

89,954

89,954

184,390

184,390

-

-

3,400

3,400

Other assets - ASA proceeds

4,300,000

4,300,000

Less: Employee entitlements

(1,407,163)

(1,407,163)

3,447,713

3,633,365

(99,550)

(99,550)

(166,315)

(166,315)

Total non-circulating asset realisations
Sale Advisor and Legal costs
Voluntary Administrators costs of realising assets
Liquidator costs of realising assets

(85,813)

(85,813)

(426,471)

(100,000)

Repayments of secured claims

(1,758,540)

(1,758,540)

Total payments

(2,536,689)

(2,210,218)

5,422,761

5,422,761

911,024

1,423,147

Pre-appointment Debtors

159,651

345,303

Total circulating assets

159,651

345,303

Claims against the Company and Liquidators

Total secured creditor claims (less payments to date)
Net assets available for / (shortfall to) secured creditors
Assets subject to s561 - circulating assets

Voluntary Administrators costs of realising circulating assets

(5,000)

(5,000)

Liquidator costs of realising circulating assets

(5,000)

(15,000)

149,651

325,303

250,000

800,000

-

3,000,000

250,000

3,800,000

(62,626)

(57,626)

(5,000)

(5,000)

Liquidators' fees and expenses

(359,000)

(449,000)

Legal expenses (estimate)
Total payments for Professional fees

(150,000)

(200,000)

(576,626)

(711,626)

Funds available to unsecured creditors

(326,626)

3,088,374

Net assets available for priority creditors
Claims available to Liquidator
Unfair preferences (net of realisation costs)
Insolvent trading / breach of directors' duties (net of realisation costs)
Total claims available to Liquidator
Payments for Professional fees
Administrators' fees and expenses
Administrators' expenses

Appendix B: Receipts and payments
Description
Receipts
Asset Sale Agreement
Sundry Debtors
Transfer from Administrators
Bank Interest
Motor Vehicle
Workers Compensation Reimbursement
Post-Appointment Debtors
GST Refund
Superannuation refund
Rental Bond
Total receipts
Payments
Bank Charges
Electricity
Insurance
Equipment Lease Payout
Payroll Services
Rent Paid (Commercial)
Sundry Expenses
Superannuation
Telephone & Fax
Sub-Contractors
Stamp Duty
Valuers Fees
Sale Advisor Fees
Legal Fees
Insurance Broker Fees
IT Services
Administrators Remuneration
Administrators Expenses
Waste Management Services
Liquidators Remuneration
Wages & Salaries
Post-Appt Employee Entitlements (AL, LSL)
Other Government Charges
ASA - Transferred Employee Entitlements
Repayment of Debtor Financing Loan
BAS Payment - GST
BAS Payment - PAYG
Secured Creditor Distribution
Repayment of Cash Indemnity
Purchased Debtors held on Trust
Storage
Payroll Tax
Total payments
Cash at hand - as at 17 May 2020

Gross (incl. GST)
$

4,730,000
156,179
975,505
3,518
4,100
5,671
989,044
10,453
941
184,390
7,059,801
494
3,333
49,351
38,345
2,918
42,652
822
85,464
575
4,950
2,659
6,081
54,529
162,916
3,823
7,377
251,835
260
3,560
220,000
305,682
22,267
332
1,407,163
548,680
9,659
201,930
1,481,407
120,000
193,436
486
30,625
5,263,609
1,796,192

Appendix C: Remuneration Approval Report
1.

Declaration
We, Joseph Hayes and Andrew McCabe have undertaken a proper assessment of this remuneration claim
for our appointment as Joint and Several Liquidators of A.C.N. 003 682 693 Pty Limited (In Liquidation)
(Formerly Object Consulting Pty Limited) in accordance with the law and applicable professional standards.
We are satisfied that the remuneration claimed is in respect of necessary work, properly performed, or to
be properly performed, in the conduct of the Liquidation.

2.

Executive Summary
To date, the Creditors have approved $200,000.00 remuneration in the Liquidation. The Liquidators have
drawn $200,000.00 in remuneration to date relating to the period from appointment (25 September 2019) to
18 March 2020.
This remuneration report details approval sought for the following fees:
Current remuneration approval sought:

Reference

Amount (excl. GST)

3.1

$39,013.00

3.2

$200,000.00

Liquidators fees
Resolution 1
“That the remuneration of the Joint and Several Liquidators for
the period from 19 March 2020 to 17 May 2020, calculated on
hours spent by the Joint and Several Liquidators, their partners
and their staff, at the hourly rates detailed in the schedule of
rates forming part of the Initial Remuneration Notice provided to
creditors, be approved in the amount of $39,013.00 (exclusive
of GST), and that the Joint and Several Liquidators can draw
the remuneration immediately or as required.”
Resolution 2
“That the remuneration of the Joint and Several Liquidators for
the period from 18 May 2020 to 17 May 2021, calculated on
hours spent by the Joint and Several Liquidators, their partners
and their staff, at the hourly rates detailed in the schedule of
rates forming part of the Initial Remuneration Notice provided to
creditors, be approved in the amount of $200,000.00 (exclusive
of GST), and that the Joint and Several Liquidators can draw
the remuneration on a monthly basis.”

Total - Liquidators Remuneration

$239,013.00

Please refer to report section references detailed above for full details of the calculation and
composition of the remuneration approval sought.

3.

Description of work completed / to be completed

3.1

Resolution 1 – Liquidators’ accrued remuneration
“That the remuneration of the Joint and Several Liquidators for the period from 19 March 2020 to
17 May 2020, calculated on hours spent by the Joint and Several Liquidators, their partners and their staff,
at the hourly rates detailed in the schedule of rates forming part of the Initial Remuneration Notice provided
to creditors, be approved in the amount of $39,013.00 (exclusive of GST), and that the Joint and Several
Liquidators can draw the remuneration immediately or as required.”
Company:

A.C.N. 003 682 693 Pty Limited (In Liquidation) (Formerly Object Consulting Pty
Limited)

Period from:

19 March 2020

Period to:

17 May 2020

Practitioner(s):

Joseph Hayes and Andrew McCabe

Liquidation Type:

Liquidation

Firm:

Wexted Advisors

Task Area

General Description

Includes

Assets

Sale of Business as a
Going Concern
Debtors

Finalising matters under the asset sale
agreement

22.6 Hours
$6,909.50
(excl. GST)

Creditor Enquiries

Creditors

Creditor reports

16.1 Hours
$5,021.00
(excl. GST)

Secured creditor reporting
Meeting of Creditors

Reviewing and assessing debtor ledgers
Correspondence with lawyers regarding status of
debtor dispute
Preparing brief for solicitors
Liaising with solicitors regarding documentation
required for legal advice
Receive and follow up creditor enquiries via
telephone
Maintaining creditor enquiry register
Review and prepare correspondence to creditors
and their representatives via facsimile, email and
post
Preparing and issuing Statutory Report to
Creditors and Further Report to Creditors
Preparing reports to secured creditor
Responding to secured creditors’ queries
Preparation of meeting notices, proxies and
advertisements
Forward notice of meeting to all known creditors
Preparation of meeting file, including agenda,
certificate of postage, attendance register, list of
creditors, reports to creditors, advertisement of
meeting and draft minutes of meeting.
Preparation and lodgement minutes of meetings
with ASIC.
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Task Area

Employees
3.3 Hours
$1,144.50
(excl. GST)

Trade On
7.9 Hours
$2,249.00
(excl. GST)

General Description

Includes

Employees enquiry

Receive and follow up employee enquiries via
telephone
Review and prepare correspondence to creditors
and their representatives via facsimile, email and
post
Reviewing employee files and company's books
and records
Correspondence with FEG
Preparing notification spreadsheet
Correspondence with employees regarding
dividend
Correspondence with ATO regarding SGC proof
of debt
Correspondence with Child Support
Preparing and authorising receipt vouchers
Preparing and authorising payment vouchers
Liaising with OSR regarding payroll tax issues
Entering receipts and payments into accounting
system

Calculation of entitlements
Fair Entitlements
Guarantee
Employee dividend

Other employee issues
Trade on management
Processing receipts and
payments
Conducting investigation

Investigation
41.6 Hours
$18,157.00
(excl. GST)
Litigation / Recoveries

Document maintenance /
file review / checklist

Administration
17.0 Hours
$5,532.00
(excl. GST)

Correspondence
Insurance
Bank account
administration

Collection of company books and records
Reviewing company's books and records
Conducting and summarising statutory searches
Preparation of comparative financial statements
Preparation of deficiency statement
Review of specific transactions and liaising with
directors regarding certain transactions
Preparation of investigation file
Investigation into possible insolvent trading /
breach of directors’ duties
Internal meetings to discuss status of litigation
Preparing briefs to solicitors
Liaising with solicitors regarding recovery actions
Attending to negotiations
Attending to settlement matters
Filing of documents
File reviews
Updating checklists
First month, then six-monthly administration
reviews
Correspondence with various parties and
maintaining file notes
Reviewing insurance policies
Preparing correspondence opening accounts
Requesting bank statements
Bank account reconciliations
Correspondence with bank regarding specific
transfers
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Task Area

General Description

Includes

ASIC Forms and
lodgements
ATO & other statutory
reporting

Preparing and lodging ASIC forms including 505,
531, 5011, 507 etc
Preparing BAS

Books and records /
storage

Sending job files to storage

Planning/review
Total: $39,013.00 (excl. GST)
Total Hours: 108.5
3.2

Discussions regarding status of Liquidation

Resolution 2 – Liquidators’ future remuneration
“That the remuneration of the Joint and Several Liquidators for the period from 18 May 2020 to 17 May
2021 calculated on hours spent by the Joint and Several Liquidators, their partners and their staff, at the
hourly rates detailed in the schedule of rates forming part of the Initial Remuneration Notice provided to
creditors, be approved in the amount of $200,000 (exclusive of GST), and that the Joint and Several
Liquidators can draw the remuneration on a monthly basis.”
Company:

A.C.N. 003 682 693 Pty Limited (In Liquidation) (Formerly Object Consulting Pty
Limited)

Period from:

18 May 2020

Period to:

17 May 2021

Practitioner(s):

Joseph Hayes and Andrew McCabe

Liquidation Type:

Liquidation

Firm:

Wexted Advisors

Task Area

Assets
$20,000.00
(excl. GST)

General Description

Includes

Sale of Business as a
Going Concern

Liaising with purchaser and other relevant parties
to finalise post-completion matters
Finalising matters under the asset sale
agreement
Liaising with the sale advisor
Reviewing and finalising debtor ledgers
Correspondence with lawyers regarding status of
debtor dispute
Seeking legal advice regarding treatment of
debtors
Preparing brief for solicitors
Liaising with solicitors regarding documentation
required for legal advice

Debtors
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Task Area

General Description

Includes

Creditor Enquiries

Receive and follow up creditor enquiries via
telephone
Maintaining creditor enquiry register
Review and prepare correspondence to creditors
and their representatives via facsimile, email and
post
Preparing and issuing Further Report to Creditors

Creditor reports
Creditors
$10,000.00
(excl. GST)

Employees
$20,000.00
(excl. GST)

Preparing reports to secured creditor
Responding to secured creditors’ queries
Dealing with proofs of debt Receipting and filing POD when not related to a
dividend
Corresponding with OSR and ATO regarding
POD when not related to a dividend
Preparation of meeting notices, proxies and
Meeting of Creditors
advertisements
Forward notice of meeting to all known creditors
Preparation of meeting file, including agenda,
certificate of postage, attendance register, list of
creditors, reports to creditors, advertisement of
meeting and draft minutes of meeting.
Preparation and lodgement minutes of meetings
with ASIC.
Receive and follow up employee enquiries via
Employees enquiry
telephone
Maintain employee enquiry register
Review and prepare correspondence to creditors
and their representatives via facsimile, email and
post
Receive and prepare correspondence in
response to employee’s objections to leave
entitlements
Calculation of entitlements Calculating employee entitlements
Reviewing employee files and company's books
and records
Reconciling superannuation accounts
Liaising with solicitors regarding entitlements
Correspondence with FEG
Fair Entitlements
Preparing notification spreadsheet
Guarantee
Preparing FEG quotations
Completing FEG questionnaires
Correspondence with employees regarding
Employee dividend
dividend
Correspondence with ATO regarding SGC proof
of debt
Receipting Proofs of Debt
Adjudicating Proofs of Debt
Preparing dividend file
Advertising dividend notice
Preparing distribution
Ensuring PAYG is remitted to ATO
Secured creditor reporting
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Task Area

General Description

Includes

Other employee issues
Trade on management

Correspondence with Child Support
Preparing and authorising receipt vouchers
Preparing and authorising payment vouchers
Liaising with superannuation funds regarding
contributions, termination of employees’
employment
Liaising with OSR regarding payroll tax issues
Entering receipts and payments into accounting
system

Trade On
$10,000.00
(excl. GST)
Processing receipts and
payments
Conducting investigation

Investigation
$110,000.00
(excl. GST)

Examinations

Litigation / Recoveries

ASIC reporting
Processing proofs of debt
(POD)
Dividend
$20,000.00
(excl. GST)
Dividend procedures

Collection of company books and records
Reviewing company's books and records
Review and preparation of company nature and
history
Conducting and summarising statutory searches
Preparation of comparative financial statements
Preparation of deficiency statement
Review of specific transactions and liaising with
directors regarding certain transactions
Preparation of investigation file
Investigation into possible insolvent
trading/breach of directors’ duties
Lodgement of investigation with ASIC
Preparation and lodgement of supplementary
report if required
Preparing briefs to solicitors
Liaising with solicitors regarding examinations
Attendance at examinations
Reviewing examination transcripts
Liaising with solicitors regarding outcome of
examinations and further actions available
Internal meetings to discuss status of litigation
Preparing briefs to solicitors
Liaising with solicitors regarding recovery actions
Attending to negotiations
Attending to settlement matters
Preparing statutory investigation reports
Liaising with ASIC
Preparation of correspondence to potential
creditors inviting lodgement of POD
Receipt of PODs
Maintain PODs register
Adjudicating PODs
Request further information from claimants
regarding PODs
Preparation of correspondence to claimant
advising of outcome of adjudication
Preparation of correspondence to creditors
advising of intention to declare dividend
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Task Area

General Description

Document maintenance /
file review / checklist

Correspondence
Insurance

Administration
$10,000.00
(excl. GST)

Bank account
administration
ASIC Forms and
lodgements
ATO & other statutory
reporting
Books and records /
storage
Planning/review
Finalisation

Includes
Advertisement of intention to declare dividend
Obtain clearance from ATO to allow distribution of
company’s assets
Preparation of dividend calculation
Preparation of correspondence to creditors
announcing declaration of dividend
Advertise announcement of dividend
Preparation of distribution
Preparation of dividend file
Preparation of payment vouchers to pay dividend
Preparation of correspondence to creditors
enclosing payment of dividend
Filing of documents
File reviews
Updating checklists
First month, then six-monthly administration
reviews
Correspondence with various parties and
maintaining file notes
Identification of potential issues requiring attention
of insurance specialists
Correspondence with insurance specialist
regarding initial and ongoing insurance
requirements
Reviewing insurance policies
Correspondence with previous brokers
Correspondence with bank regarding specific
transfers
Preparing and lodging ASIC forms including 505,
531, 5011, 507 etc
Correspondence with ASIC regarding statutory
forms
Preparing BAS
Liaising with ATO regarding SGC audit
Dealing with records in storage
Sending job files to storage
Discussions regarding status of Liquidation
Notifying ATO of finalisation
Cancelling ABN / GST / PAYG registration
Completing checklists
Finalising WIP

Total: $200,000.00 (excl. GST)
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210

Junior Analyst

Junior Analyst

Lachlan Minogue

Average hourly rate (exc GST)

Total remuneration (inc GST)

GST

Subtotal (exc GST)

Angus Malouf

210

Senior Analyst

Patrick Skippen

315

430

315

Senior Analyst

600

James Le Messurier Manager

Partner

Andrew McCabe

Thomas Gilbert

Position

Employee
5,220.00

Total
($)

3,927.00

4,011.00

882.00

1,323.00

360

42,914.30

3,901.30

108.5 39,013.00

18.7

19.1

2.8

4.2

55.0 23,650.00

8.7

$/hour Total
(exc actual
GST) hours

22.6

0.4

12.0

0.2

0.5

9.5

-

-

306

6,909.50

84.00

2,520.00

63.00

157.50

4,085.00

Assets
hrs
$

16.1

9.5

0.2

0.2

-

4.7

1.5

312

5,021.00

1,995.00

42.00

63.00

-

2,021.00

900.00

Creditors
hrs
$

Remuneration for hours incurred for the period from 19 March 2020 to 17 May 2020

3.3

-

0.9

1.7

-

-

0.7
-

347

1,144.50

-

189.00

535.50

-

7.90

2.50

2.40

0.70

0.50

1.40

0.40

285

2,249.00

525.00

504.00

220.50

157.50

602.00

240.00

Task area
Trade On
hrs
$

420.00

Employees
hrs
$
3,240.00

-

378.00

-

693.00

436

41.6 18,157.00

-

1.8

-

2.2

32.2 13,846.00

5.4

Investigations
hrs
$

17.0

6.3

1.8

-

1.0

7.2

$

325

5,532.00

1,323.00

378.00

-

315.00

3,096.00

420.00

Admin

0.7

hrs

4.
Calculation of Remuneration
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5.

Likely Impact on Dividends
The Liquidators are seeking to have their remuneration approved by creditors under section 60-10 of the
Insolvency Practice Schedule (Corporations). The proposed resolutions outline the terms for that approval.
This Remuneration Report provides detail of the Liquidators proposed remuneration.
Liquidators remuneration is paid in priority to unsecured creditors in accordance with the priorities provided
by section 556 of the Act. If the proposed resolutions are passed it will allow the Liquidators to draw their
fees from the funds either presently held or funds recovered in the future. This may reduce the pool of
funds available for distribution to unsecured creditors.
The passing of the proposed resolutions will also allow for further work to be performed in the external
Liquidation, possibly resulting in further recoveries to be made or identified for the benefit of creditors.

6.

Statement of Remuneration Claim

6.1

Resolution 1
“That the remuneration of the Joint and Several Liquidators for the period from 19 March 2020 to 17 May
2020, calculated on hours spent by the Joint and Several Liquidators, their partners and their staff, at the
hourly rates detailed in the schedule of rates forming part of the Initial Remuneration Notice provided to
creditors, be approved in the amount of $39,013.00 (exclusive of GST), and that the Joint and Several
Liquidators can draw the remuneration immediately or as required.”

6.2

Resolution 2
“That the remuneration of the Joint and Several Liquidators for the period from 18 May 2020 to 17 May
2021, calculated on hours spent by the Joint and Several Liquidators, their partners and their staff, at the
hourly rates detailed in the schedule of rates forming part of the Initial Remuneration Notice provided to
creditors, be approved in the amount of $200,000.00 (exclusive of GST), and that the Joint and Several
Liquidators can draw the remuneration on a monthly basis.”

7.

Remuneration recoverable from external sources
Not applicable.

8.

Disbursements
Not applicable.

9.

Report on Progress of the Administration
Please refer to the Liquidators report to creditors dated 22 May 2020

10.

Summary of Receipts and Payments
Please refer to the Liquidators report to creditors dated 22 May 2020

11.

Queries
Creditors have the right to request further information from the external administrator if they wish to do so.
Please contact Lachlan Minogue of this office on (02) 9210 1706 or at lminogue@wexted.com.
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12.

Information Sheet
The remuneration sheet guide "Approving Fees Guide to Creditors" can be accessed from the ASIC
website.
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Appendix D: Notice of Meeting of Creditors
CORPORATIONS ACT 2001
Insolvency Practice Rules (Corporations) 2016
section 75-15
NOTICE OF MEETING OF CREDITORS
A.C.N. 003 582 693 PTY LIMITED (IN LIQUIDATION)
(FORMERLY OBJECT CONSULTING PTY LIMITED) (THE COMPANY)
NOTICE is hereby given that a meeting of the creditors of the Company will be held at the offices of
Wexted Advisors, Level 12, 28 O’Connell Street, Sydney NSW 2000 on 12 June 2020 at 10:00am.
For the convenience of creditors during the Coronavirus (COVID-19) pandemic this meeting will also be
accessible via teleconference (as set out below). Those wishing to attend via teleconference will be taken
as present for the purposes of a quorum and voting. Please see below for specific details regarding
attendance and voting at the creditors meeting.
AGENDA
1.

To provide creditors with an update on the progress and conduct of the liquidation.

2.

To seek creditors’ approval of the Joint and Several Liquidators remuneration.

3.

To seek creditors’ approval to enter into an agreement that extends beyond three months, as required
by section 477(2B) of the Corporations Act (Cth) 2001.

4.

To consider any other business that may be lawfully brought forward

Attendance at this meeting is not compulsory. Creditors may attend and vote in person, by proxy, or by
attorney*. The appointment of a proxy must be in the approved form.
A special proxy can be lodged showing approval or rejection of each resolution. Proxy forms must be
lodged with our office by 4.00pm on the day prior to the meeting. An attorney of the creditor must show the
instrument by which he or she is appointed to the Chairperson of the meeting, prior to the commencement
of the meeting.
SPECIAL COVID-19 ARRANGEMENTS
Attendance
Telephone and videoconference facilities will be available at the meeting. Please note under Insolvency
Practice Rules (Corporations) section 75-35 if you wish to participate in the meeting using such facilities
you must give to the convener not later than 4:00pm on 10 June 2020 a written statement setting out:
(i)
(ii)
(iii)

the name of the person and of the proxy or attorney (if any);
an address to which notices to the person, proxy or attorney may be sent; and
a method by which the person, proxy or attorney may be contacted for the purposes of the
meeting.

Due to the COVID-19 restrictions, we encourage all creditors, where possible, to attend via videoconference
or by proxy. On 11 June 2020, an invitation to join the meeting will be circulated to all creditors who indicate
their intention to attend via videoconference per the requirements as outlined above.
Please direct all videoconference requests to Lachlan Minogue at lminogue@wexted.com.

Asking Questions
All creditors attending the meeting will be asked to hold their questions until prompted by the Chairperson.
When addressing the meeting the creditor / proxy must state the creditor name, the proxy holder (if
applicable) and the admitted proof of debt amount prior to asking their question(s).
Voting
Each resolution will be decided on a poll. We encourage all creditors to vote via special proxy prior to the
meeting to enable the efficient and accurate counting of votes.
If creditors or their representatives do wish to vote in person, the Chairperson will ask each individual creditor
present for their vote individually. Creditors are asked to remain silent whilst the poll is conducted unless
prompted by the Chairperson.
DATED this 22nd day of May 2020.

Joseph Hayes
Joint and Several Liquidator

Andrew McCabe
Joint and Several Liquidator
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*Voting at a Meeting the effect of Insolvency Practice Rules (Corporations) section 75-85:
Entitlement to vote at meetings of creditors
(1) A person other than a creditor (or the creditor’s proxy or attorney) is not entitled to vote at a
meeting of creditors.
(2) Subject to subsections (3), (4) and (5), each creditor is entitled to vote and has one vote.
(3) A person is not entitled to vote as a creditor at a meeting of creditors unless:
(a) his or her debt or claim has been admitted wholly or in part by the external administrator;
or
(b) he or she has lodged, with the person presiding at the meeting, or with the person named
in the notice convening the meeting as the person who may receive particulars of the
debt or claim:
(i) those particulars; or
(ii) if required—a formal proof of the debt or claim.
(4) A creditor must not vote in respect of:
(a) an unliquidated debt; or
(b) a contingent debt; or
(c) an unliquidated or a contingent claim; or
(d) a debt the value of which is not established;
unless a just estimate of its value has been made.
(5) A creditor must not vote in respect of a debt or a claim on or secured by a bill of exchange, a
promissory note or any other negotiable instrument or security held by the creditor unless he
or she is willing to do the following:
(a) treat the liability to him or her on the instrument or security of a person covered by
subsection (6) as a security in his or her hands;
(b) estimate its value;
(c) for the purposes of voting (but not for the purposes of dividend), to deduct it from his or
her debt or claim.
(6) A person is covered by this subsection if:
(a) the person’s liability is a debt or a claim on, or secured by, a bill of exchange, a
promissory note or any other negotiable instrument or security held by the creditor; and
(b) the person is either liable to the company directly, or may be liable to the company on the
default of another person with respect to the liability; and
(c) the person is not an insolvent under administration or a person against whom a winding
up order is in force.
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Appendix E: Proxy form
APPOINTMENT OF PROXY
CREDITORS MEETING
CORPORATIONS ACT 2001
Insolvency Practice Rules (Corporations)
75-25 & 75-150
A.C.N 003 682 693 PTY LIMITED (IN LIQUIDATION)
(FORMERLY OBJECT CONSULTING PTY LIMITED)
A.C.N. 003 682 693 (“the Company”)
*I/*We(1)
Of
being a creditor of the Company,
appoint(2) or in his or her absence
to vote for me/us on my/our behalf at the meeting of creditors to be held on 12 June 2020, or at any
adjournment of that meeting.
Please mark any boxes with an
Proxy Type:

X

General

Special

Resolution 1 – To consider and if thought fit, approve the
Liquidators remuneration from 19 March 2020 to 17 May
2020
“That the remuneration of the Joint and Several Liquidators for
the period from 19 March 2020 to 17 May 2020, calculated on
hours spent by the Joint and Several Liquidators, their
partners and their staff, at the hourly rates detailed in the
schedule of rates forming part of the Initial Remuneration
Notice provided to creditors, be approved in the amount of
$39,013.00 (exclusive of GST), and that the Joint and Several
Liquidators can draw the remuneration immediately or as
required.”
Resolution 2 – To consider and if thought fit, approve the
Liquidators remuneration from 18 May 2020 to 17 May
2021
“That the remuneration of the Joint and Several Liquidators for
the period from 18 May 2020 to 17 May 2021, calculated on
hours spent by the Joint and Several Liquidators, their
partners and their staff, at the hourly rates detailed in the
schedule of rates forming part of the Initial Remuneration
Notice provided to creditors, be approved in the amount of
$200,000.00 (exclusive of GST), and that the Joint and
Several Liquidators can draw the remuneration on a monthly
basis.”

For

Against

Abstain

For

Resolution 3 – To consider and if thought fit, approve the
entrance into an agreement that extends beyond three
months

Against

Abstain

“That the Liquidators are approved to enter into a costs
agreement that extends beyond three months”
DATED this

day of

2020.

Signature

CERTIFICATE OF WITNESS
This certificate is to be completed only if the person giving the proxy is blind or incapable of writing. The
signature of the creditor, contributory, debenture holder or member must not be witnessed by the person
nominated as proxy.

I, ...................................................................... of
certify that the above instrument appointing a proxy was completed by me in the presence of and at the
request of the person appointing the proxy and read to him or her before he or she signed or marked the
instrument.
Dated:
Signature of Witness:
Description:
Place of Residence:
*
Strike out if inapplicable
(1) If a firm, strike out "I" and set out the full name of the firm.
(2) Insert the name, address and description of the person appointed
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Appendix F: Proof of Debt form
FORM 535
CORPORATIONS ACT 2001
Subregulation 5.6.49(2)
FORMAL PROOF OF DEBT OR CLAIM (GENERAL FORM)
To the Joint and Several Liquidators of A.C.N. 003 682 693 Pty Limited (In Liquidation) (formerly Object Consulting)
This is to state that the company was, on 21 August 2019 (1) and still is, justly and truly indebted to(2) (full name):

1.

.................................................................................................................................................................................
(‘Creditor’)
.................................................................................................................................................................................
of (full address)
for $ ................................................................................................. dollars and ................................................... cents.
Particulars of the debt are:
Date
Consideration(3)
Amount $
GST
Remarks(4)
state how the debt arose
included $ include details of voucher substantiating
payment

2.

To my knowledge or belief the creditor has not, nor has any person by the creditor's order, had or received any manner
of satisfaction or security for the sum or any part of it except for the following: ..........................................................

Date

Insert particulars of all securities held. Where the securities are on the property of the company, assess the value of
those securities. If any bills or other negotiable securities are held, specify them in a schedule in the following form:
Drawer
Acceptor
Amount $ c
Due Date

I am not a related creditor of the Company

(5)

(5)

I am a related creditor of the Company
relationship:_______________________________________________
If the form is being used for the purpose of voting at a meeting:
Is the debt you are claiming assigned to you?

No

If yes, attach written evidence of the debt, the assignment and consideration given.
If yes, what value of consideration did you give for the assignment (eg, what amount did you pay

Yes
Attached

$

for the debt?)

3A.(6)*
3B.(6)*

I am employed by the creditor and authorised in writing by the creditor to make this statement. I know that the debt was
incurred for the consideration stated and that the debt, to the best of my knowledge and belief, still remains unpaid and
unsatisfied.
I am the creditor's agent authorised to make this statement in writing. I know that the debt was incurred and for the
consideration stated and that the debt, to the best of my knowledge and belief, still remains unpaid and unsatisfied.

DATED this

day of

2019

Signature of Signatory....................................................................................................................................................................
NAME IN BLOCK LETTERS .........................................................................................................................................................
Occupation .....................................................................................................................................................................................
Address ..........................................................................................................................................................................................

VA-G-159

See Directions overleaf for the completion of this form
OFFICE USE ONLY
POD No:
Date Received:

/

Entered into CORE IPS:
Amount per ROCAP

$

/

ADMIT (Voting / Dividend) - Ordinary

$

ADMIT (Voting / Dividend) – Preferential

$

Reject (Voting / Dividend)

$

Object or H/Over for Consideration

$

Reason for Admitting / Rejection
TOTAL PROOF

PREP BY/AUTHORISED
DATE AUTHORISED

$
/

/

VA-G-159

Proof of Debt Form Directions
*

Strike out whichever is inapplicable.

(1)

Insert date of Court Order in winding up by the Court, or date of resolution to wind up, if a voluntary winding up.

(2)

Insert full name and address (including ABN) of the creditor and, if applicable, the creditor's partners. If prepared by
an employee or agent of the creditor, also insert a description of the occupation of the creditor.

(3)

Under "Consideration" state how the debt arose, for example "goods sold and delivered to the company between the
dates of .....................................................", "moneys advanced in respect of the Bill of Exchange".

(4)

Under "Remarks" include details of vouchers substantiating payment.

(5)

Related Party / Entity: Director, relative of Director, related company, beneficiary of a related trust.

(6)

If the Creditor is a natural person and this proof is made by the Creditor personally. In other cases, if, for example,
you are the director of a corporate Creditor or the solicitor or accountant of the Creditor, you sign this form as the
Creditor’s authorised agent (delete item 3A). If you are an authorised employee of the Creditor (credit manager etc),
delete item 3B.
Annexures

A.

If space provided for a particular purpose in a form is insufficient to contain all the required information in relation to a
particular item, the information must be set out in an annexure.

B.

An annexure to a form must:
(a)

have an identifying mark;

(b)

and be endorsed with the words:

i)

(c)

"This is the annexure of (insert number of pages) pages marked (insert an identifying mark)
referred to in the (insert description of form) signed by me/us and dated (insert date of signing);
and
be signed by each person signing the form to which the document is annexed.

C.

The pages in an annexure must be numbered consecutively.

D.

If a form has a document annexed the following particulars of the annexure must be written on the form:

E.

(a)

the identifying mark; and

(b)

the number of pages.

A reference to an annexure includes a document that is with a form.

VA-G-159

Appendix G

Insolvency information for directors, employees, creditors and
shareholders
This information sheet (INFO 39) lists ASIC's information sheets for directors, employees, creditors and shareholders
affected by a company's insolvency.
We have produced these with endorsement from the Australian Restructuring Insolvency & Turnaround Association
(ARITA).
The information sheets give a basic understanding of the three most common company insolvency procedures –
liquidation, voluntary administration and receivership – as well as the independence requirements for external
administrators and approving external administrator remuneration. There is also a glossary of commonly used insolvency
terms.

List of information sheets
INFO 41 Insolvency: A glossary of terms
INFO 42 Insolvency: A guide for directors
INFO 43 Insolvency: A guide for shareholders
INFO 45 Liquidation: A guide for creditors
INFO 46 Liquidation: A guide for employees
INFO 54 Receivership: A guide for creditors
INFO 55 Receivership: A guide for employees
INFO 74 Voluntary administration: A guide for creditors
INFO 75 Voluntary administration: A guide for employees
INFO 84 Independence of external administrators: A guide for creditors
INFO 85 Approving fees: A guide for creditors

Where can I get more information?
Further information is available from the ARITA website. The ARITA website also contains the ARITA Code of
Professional Practice for Insolvency Practitioners.

This is Information Sheet 39 (INFO 39) updated on 1 September 2017. Information sheets provide concise
guidance on a specific process or compliance issue or an overview of detailed guidance.

Last updated: 01/09/2017 10:57
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Appendix H

Creditor Rights in Liquidations
As a creditor, you have rights to request meetings and information or take certain actions:

Right to
request a
meeting

Right to
request
information

Right to give
directions to
liquidator

Right to request a meeting

Right to
appoint a
reviewing
liquidator

Right to
replace
liquidator

Requests must be reasonable.

In liquidations, no meetings of creditors are held automatically.
However, creditors with claims of a certain value can request in
writing that the liquidator hold a meeting of creditors.

They are not reasonable if:

A meeting may be requested in the first 20 business days in a
creditors’ voluntary liquidation by ≥ 5% of the value of the debts held
by known creditors who are not a related entity of the company.

(a) complying with the request would
prejudice the interests of one or
more creditors or a third party
(b) there is not sufficient available
property to comply with the request
(c) the request is vexatious

Otherwise, meetings can be requested at any other time or in a court
liquidation by:
▪ > 10% but < 25% of the known value of creditors on the condition
that those creditors provide security for the cost of holding the
meeting
▪ ≥ 25% of the known value of creditors
▪ creditors by resolution, or
▪ a Committee of Inspection (this is a smaller group of creditors
elected by, and to represent, all the creditors).
If a request complies with these requirements and is ‘reasonable’,
the liquidator must hold a meeting of creditors as soon as
reasonably practicable.

Both meetings and information:

Meeting requests only:
(d) a meeting of creditors dealing with
the same matters has been held, or
will be held within 15 business days
Information requests only:

Liquidators will communicate important information with creditors as
required in a liquidation. In addition to the initial notice, you should
receive, at a minimum, a report within the first three months on the
likelihood of a dividend being paid.

(e) the information requested would be
privileged from production in legal
proceedings
(f) disclosure would found an action
for breach of confidence
(g) the information has already been
provided
(h) the information is required to be
provided under law within 20
business days of the request

Additionally, creditors have the right to request information at any
time. A liquidator must provide a creditor with the requested
information if their request is ‘reasonable’, the information is relevant
to the liquidation, and the provision of the information would not
cause the liquidator to breach their duties.

If a request is not reasonable due to (b),
(d), (g) or (h) above, the liquidator must
comply with the request if the creditor
meets the cost of complying with the
request.

A liquidator must provide this information to a creditor within 5
business days of receiving the request, unless a longer period is
agreed. If, due to the nature of the information requested, the
liquidator requires more time to comply with the request, they can
extend the period by notifying the creditor in writing.

Otherwise, a liquidator must inform a
creditor if their meeting or information
request is not reasonable and the
reason why.

Right to request information

Specific queries about the liquidation should be directed to the liquidator’s office.

AUSTRALIAN RESTRUCTURING INSOLVENCY & TURNAROUND ASSOCIATION

Right to give directions to liquidator
Creditors, by resolution, may give a liquidator directions in relation to a liquidation. A liquidator must have
regard to these directions, but is not required to comply with the directions.
If a liquidator chooses not to comply with a direction given by a resolution of the creditors, they must
document their reasons.
An individual creditor cannot provide a direction to a liquidator.

Right to appoint a reviewing liquidator
Creditors, by resolution, may appoint a reviewing liquidator to review a liquidator’s remuneration or a cost or
expense incurred in a liquidation. The review is limited to:
▪
▪

remuneration approved within the six months prior to the appointment of the reviewing liquidator, and
expenses incurred in the 12 months prior to the appointment of the reviewing liquidator.

The cost of the reviewing liquidator is paid from the assets of the liquidation, in priority to creditor claims.
An individual creditor can appoint a reviewing liquidator with the liquidator’s consent, however the cost of
this reviewing liquidator must be met personally by the creditor making the appointment.

Right to replace liquidator
Creditors, by resolution, have the right to remove a liquidator and appoint another registered liquidator.
For this to happen, there are certain requirements that must be complied with:

Meeting request

A meeting must be reasonably
requested by the required
number of creditors.
Creditors must inform the
existing liquidator of the
purpose of the request for the
meeting.

Information and notice

Creditors must determine who
they wish to act as the new
liquidator (this person must be a
registered liquidator) and obtain:
▪
▪

Consent to Act, and
Declaration of
Independence, Relevant
Relationships and
Indemnities (DIRRI).

Resolution at meeting

If creditors pass a resolution
to remove a liquidator, that
person ceases to be
liquidator once creditors pass
a resolution to appoint
another registered liquidator.

The existing liquidator will send
a notice of the meeting to all
creditors with this information.

For more information, go to www.arita.com.au/creditors.
Specific queries about the liquidation should be directed to the liquidator’s office.
Version: July 2017
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APPENDIX I

Creditor Information Sheet
Offences, Recoverable Transactions and
Insolvent Trading
Offences
A summary of offences under the Corporations Act that may be identified by the administrator:
180

Failure by company officers to exercise a reasonable degree of care and diligence in the exercise
of their powers and the discharge of their duties.
Failure to act in good faith.
Making improper use of their position as an officer or employee, to gain, directly or indirectly, an
advantage.
Making improper use of information acquired by virtue of the officer’s position.
Reckless or intentional dishonesty in failing to exercise duties in good faith for a proper purpose.
Use of position or information dishonestly to gain advantage or cause detriment. This can be a
criminal offence.
Performing or exercising a function or power as an officer while a company is under administration.
Contravening a court order against taking part in the management of a corporation.
Taking part in the management of corporation while being an insolvent, for example, while
bankrupt.
Acting as a director or promoter or taking part in the management of a company within five years
after conviction or imprisonment for various offences.
Dishonest failure to observe requirements on making loans to directors or related companies.
Paying dividends except out of profits.
Failure to keep proper accounting records.
Obstruction of an auditor.
Failure to comply with requirements for the preparation of financial statements.
Unauthorised dealing with company's property during administration.
Failure by directors to assist administrator, deliver records and provide information.
Failure to deliver up books and records to the administrator.
Failure to disclose property, concealed or removed property, concealed a debt due to the
company, altered books of the company, fraudulently obtained credit on behalf of the company,
material omission from Report as to Affairs or false representation to creditors.

181
182
183
184

198G
206A
206A, B
206A, B
209(3)
254T
286
312
314-7
437D(5)
438B(4)
438C(5)
590

Recoverable Transactions
Preferences
A preference is a transaction, such as a payment by the company to a creditor, in which the creditor receiving the
payment is preferred over the general body of creditors. The relevant period for the payment commences six
months before the commencement of the liquidation. The company must have been insolvent at the time of the
transaction, or become insolvent because of the transaction.
Where a creditor receives a preference, the payment is voidable as against a liquidator and is liable to be paid back
to the liquidator subject to the creditor being able to successfully maintain any of the defences available to the
creditor under the Corporations Act.

Uncommercial Transaction
An uncommercial transaction is one that it may be expected that a reasonable person in the company's
circumstances would not have entered into, having regard to:
•
•
•

the benefit or detriment to the company;
the respective benefits to other parties; and,
any other relevant matter.
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To be voidable, an uncommercial transaction must have occurred during the two years before the liquidation.
However, if a related entity is a party to the transaction, the period is four years and if the intention of the
transaction is to defeat creditors, the period is ten years.
The company must have been insolvent at the time of the transaction, or become insolvent because of the
transaction.

Unfair Loan
A loan is unfair if and only if the interest was extortionate when the loan was made or has since become
extortionate. There is no time limit on unfair loans – they only must be entered into before the winding up began.

Arrangements to avoid employee entitlements
If an employee suffers loss because a person (including a director) enters into an arrangement or transaction to
avoid the payment of employee entitlements, the liquidator or the employee may seek to recover compensation
from that person. It will only be necessary to satisfy the court that there was a breach on the balance of
probabilities. There is no time limit on when the transaction occurred.

Unreasonable payments to directors
Liquidators have the power to reclaim ‘unreasonable payments’ made to directors by companies prior to liquidation.
The provision relates to payments made to or on behalf of a director or close associate of a director. The
transaction must have been unreasonable, and have been entered into during the 4 years leading up to a
company's liquidation, regardless of its solvency at the time the transaction occurred.

Voidable charges
Certain charges over company property are voidable by a liquidator:
•
•
•

circulating security interest created within six months of the liquidation, unless it secures a subsequent
advance;
unregistered security interests;
security interests in favour of related parties who attempt to enforce the security within six months of its
creation.

Insolvent trading
In the following circumstances, directors may be personally liable for insolvent trading by the company:
•
•
•
•
•

a person is a director at the time a company incurs a debt;
the company is insolvent at the time of incurring the debt or becomes insolvent because of incurring the debt;
at the time the debt was incurred, there were reasonable grounds to suspect that the company was insolvent;
the director was aware such grounds for suspicion existed; and
a reasonable person in a like position would have been so aware.

The law provides that the liquidator, and in certain circumstances the creditor who suffered the loss, may recover
from the director, an amount equal to the loss or damage suffered. Similar provisions exist to pursue holding
companies for debts incurred by their subsidiaries.
A defence is available under the law where the director can establish:
•
•
•

there were reasonable grounds to expect that the company was solvent and they did so expect;
they did not take part in management for illness or some other good reason; or
they took all reasonable steps to prevent the company incurring the debt.

The proceeds of any recovery for insolvent trading by a liquidator are available for distribution to the unsecured
creditors before the secured creditors.

Important note: This information sheet contains a summary of basic information on the topic. It is not a substitute for legal
advice. Some provisions of the law referred to may have important exceptions or qualifications. This document may not contain
all of the information about the law or the exceptions and qualifications that are relevant to your circumstances.

Version: August 2017
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