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Executive summary
Joseph Hayes and Andrew McCabe were appointed Joint and Several Liquidators of the Company by a
resolution of the Company’s members on 7 September 2018.
The purpose of this document is to provide you with information about the liquidation and your rights as a
creditor.
The report is separated into the following headings:
1.

Information for creditors

2.

Summary of the Company’s affairs

3.

Liquidation update

4.

Cost of the liquidation

We propose to resolve resolutions without a meeting. Please complete forms at Annexures D and F by
Friday, 12 October 2018.
Our role as Liquidators is to administer the affairs of the Company, realise the assets and pay dividends.
We are also required to investigate the affairs of the Company and report any offences to Australian
Securities and Investment Commission (“ASIC”).
If we receive a request for a meeting that complies with the guidelines set out in the creditor rights
information sheet, we will hold a meeting of creditors.
We are unable at this stage to advise creditors on the prospect of a dividend and will write to creditors
within three months from the date of our appointment providing a further update.
The Australian Restructuring Insolvency and Turnaround Association (“ARITA”) provides information to
assist creditors with understanding liquidations and insolvency. This information is available from
ARITA’s website at www.arita.com.au/creditors.
ASIC also provides information sheets on a range of insolvency topics. These information sheets can be
accessed on ASIC’s website at www.asic.gov.au (search for “insolvency information sheets”).
If creditors have any queries regarding the liquidation, please contact Natasha Spencer of our office on
02 9210 1702 or nspencer@wexted.com.
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1

Information for creditors

Joseph Hayes and Andrew McCabe were appointed Joint and Several Liquidators of the Company by a
resolution of the Company’s members on 7 September 2018.
1.1

What is a creditors’ voluntary liquidation (“CVL”)

A creditors’ voluntary liquidation (“CVL”), is a liquidation initiated by the Company where it is unable to
pay all its creditors in full. This means that the Company is insolvent. According to the Company’s
records, you may be a creditor of the Company.
1.2

What happens to your debt?

All creditors of the Company are now creditors in the liquidation. As a creditor, you have certain rights,
although your debt will now be dealt with in the liquidation.
If you have leased the Company property, have a retention of title claim or hold a Personal Property
Security Interest in relation to the Company, please contact our staff as soon as possible.
We are not trading the business.
• If you are an employee, you should have received a separate communication on how this
appointment impacts your ongoing dealings with the Company.
• If you are a supplier, you may have a claim against the Company for any outstanding debts.
Should you have a claim to any assets at the Company property, Level 3, 2 Bulletin Place Sydney
NSW 2000, please contact our staff as soon as possible.
1.3

Your rights as a creditor

Information regarding your rights as a creditor is provided in the Information Sheet included at
Annexure A. This includes your right to:
•
•
•
•
•

make reasonable requests for a meeting;
make reasonable requests for information;
provide directions to the liquidators;
appoint a reviewing liquidator; and
to replace the liquidators.

We wish to draw to your attention the special right to request a meeting in the first 20 business days of a
creditor’s voluntary liquidation. If we receive a request for a meeting from at least 5% of know creditors
that are not a related entity of the Company, we are required to hold a meeting, as long as the request is
reasonable. The details of whether a request is reasonable or not is included in the Information Sheet at
Annexure A.
1.4

Liquidator’s prior involvement

A copy of our Declaration of Independence, Relevant Relationships and Indemnities (DIRRI) is attached
at Annexure B. The DIRRI assists you to understand any relevant relationships that we have, and any
indemnities or upfront payments that have been provided to us. We have considered each relationship
and it is our opinion that none of the relationships disclosed in the DIRRI result in a conflict of interest or
duty or affect our independence.
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2

Summary of the Company’s affairs

2.1

Report as to Affairs

At the time of this report we are yet to receive Report as to Affairs (“RATA”) from the Company’s
Directors.
A summary of the Company’s balance sheet is detailed in section 3.3 of this report.
2.2

Listing of creditors

We attach at Appendix C a list of creditors, including their address and the estimated amounts of their
claims, that are shown in the records of the Company. Any creditors related to the Company are
identified. We are required to provide this information to creditors under law.
3

Update on liquidation

3.1

Company history and nature of the business

The Company was incorporated in June 2016, and operated a technology business offering marketing
customer data platforms from premises in Sydney NSW. The Company was a small business which
employed up to 25 employees over the past year, and had approximately 10 staff members at the date of
liquidation.
Figure 1 – Corporate structure - The Fulcrum Group (“the Group”)

The Fulcrum Group
(Australia Pty Ltd)
A.C.N. 615 925 703
(“the Parent Entity”)

100%

The Fulcrum AUS Pty Limited
(In Liquidation)
A.C.N. 613 195 798
(“the Company”)

100%

The Fulcrum Limited
(In Receivership)
(In Liquidation)
(“the NZ Subsidiary”)

We provide the following comments on the corporate structure:
•

The Parent Entity was the holding entity and shareholder of the Company. The Parent Entity
raised funds from approximately 49 investors. We understand the Parent Entity loaned these
funds to the trading entities, being the Company and the NZ Subsidiary to operate;

•

The NZ Subsidiary was solely owned by the Parent Entity. The key asset of the Group, the
Fulcrum Hub, was recorded on the NZ Subsidiary’s balance sheet. We understand the Receiver
of the NZ Subsidiary has sold all interest and entitlement that the NZ Subsidiary has in the
5
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Fulcrum Hub, and the NZ customer contracts to a third party (“the NZ Purchaser”). We have
requested a copy of the sale agreement, however, to date, we have been advised that the
information is confidential; and
•

3.2

The Company, through the Australian based development team and staff, capitalised expenses
for the development of the Fulcrum Hub. We understand the NZ Purchaser met with Company
staff and Company customers prior to the liquidation. Since the liquidation, the NZ Purchaser has
engaged up to six Company staff (“the Transferring Employees”) and is continuing to service the
Company contracts with no consideration paid to the Company. We are undertaking further
investigations on the lawfulness of the transfer of the business to the NZ Purchaser without due
consideration. We understand the Transferring Employees are currently working out of the
offices of Westpac Banking Corporation Limited (BT) in Sydney NSW.
Dividend prospects

The prospects of a dividend are unknown at the time of this report. The timing and quantum of a dividend
is contingent on:
•
•
•
•
•

the transfer of employee entitlements of the Transferring Employees to the Purchaser, or another
third party;
costs of the liquidation;
recoveries from the sale of the Company’s intellectual property and customer contracts;
debtor recoveries and to a lesser extent, the sale of computer equipment; and
any voidable transaction recoveries.

Should a dividend be payable to unsecured creditors, creditors will be required to submit a proof of debt
form with supporting information. A copy of this form is attached as Annexure D.
3.3

Asset and liabilities of the Company

A summary of the Company’s balance sheet as at 7 September 2018, per the Company’s Xero
Accounting System is summarised below.
7 September 2018
$
Assets
Cash at bank
Accounts receivable
Other
Fixed assets (computers, furniture and fittings)
Net Intangible assets (Hub development)
Intercompany loans
Total Assets
Liabilities
Trade creditors
Employee entitlements and superannuation
ATO - ICA Account
Foundry Loan
Total Liabilities
Net asset deficiency

735
195,800
258
84,822
59,319
(1,757,954)
(1,417,020)

863,379
118,872
667,904
677,176
2,327,331
(3,744,351)
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These accounts have been extracted from the Company’s Xero Accounting System. We have not
verified or audited the Company’s accounts. Further investigations are required to determine the
realisation value in liquidation and the extent of employee and creditor claims against the Company.
Notes
(a)

Cash at bank

We have identified the following bank account held in the name of the Company.
Financial institution

Account number

Balance as at appointment
$

Westpac Banking Corporation

370 398

35

At the date of our appointment there was $35 in the Company’s bank account.
(b)

Accounts receivable

Company’s records indicate that there were three debtors who owed the Company a total of $195,800.
At the date of this report we have collected $114,950 in debtor receipts into the Company’s account.
We are in the process of undertaking a debtor reconciliation process on the receipts to date, and
outstanding debtors.
(c) Fixed assets
The plant and equipment owned by the Company related to office furniture and computer equipment.
Following our appointment we obtained a desktop valuation from an independent valuer, Grays
Valuers and Auctioneers.
We advise that under the terms of the Incentive Deed with AJ Richardson Properties Pty Limited
(“the Landlord”) dated 12 July 2017, the Landlord has the rights to all plant and equipment at
Level 3, 2 Bulletin Place, Sydney NSW (“the Leased Premises”). Accordingly, no realisations are
expected from the majority of the fixed assets.
Should you be a supplier with goods located at the Leased Premises, please contact the landlord to
arrange a mutually convenient time to arrange for the collection of your goods.
The remaining plant and equipment includes the Company’s computers, laptops and mobile phones
which may be in the possession of former Company employees or The Fulcrum Limited, the NZ
Subsidiary. We are in the process of collecting and realising these assets.
(d) Net intangible assets – Fulcrum Hub development
During 2017 and 2018, the Company engaged several staff as part of the Australian development
team. We understand this work included the improvement and development of the Fulcrum Hub.
These expenses were capitalised in the Company’s balance sheet, included in a research and
development grant application and amortised over time in the accounts.
We understand that the Receiver of The Fulcrum Limited (“the NZ Subsidiary”) has sold all interest
that the NZ Subsidiary had in the Fulcrum Hub, and any interest in contracts to the NZ Purchaser.
We understand this sale excluded the Company’s intellectual property and ownership rights in the
Fulcrum Hub and any Company contracts.
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Factors which may assist in determining a realisable value of the Company’s intellectual property, it’s
interest in the Fulcrum Hub, and customer contracts include, but are not limited to:
•

Revenue basis – the Company’s intellectual property may be worth up to 42% of
the higher of, the price the NZ Purchaser paid, or the market value. This
calculation is based on the Company’s revenue in Australia as a percentage of the
Group’s revenue, being Australian and NZ revenue combined;

•

Asset basis – under this method, the Company’s intellectual property may be worth
up to 5% of the higher of, the price the NZ Purchaser paid, or the market value.
This calculation is based on the Company’s non-current assets as a percentage of
the Group’s non-current assets;

•

Cost basis – under this method, the Company’s intellectual property may be worth
between $150,000 and $200,000 being the estimated actual labour costs incurred
by the Company in developing the Fulcrum Hub to a level which enables it to
generate revenue in Australia; and

•

Revenue basis (Company’s contracts) – the annual revenue of the customer
contracts can be used as a proxy, less a discount for the distressed nature of any
sale.

At the date of this report, the NZ Purchaser has advised that they do not intend to purchase the
Company’s intellectual property or pay for the Company’s contracts. We have received an
expression of interest from a third party and are in discussions regarding the sale of the intellectual
property to this third party.
Should creditors be aware of any other parties that may be interested in purchasing the Company’s
assets or the Company’s contracts please contact Natasha Spencer from my office within seven
days of this report.
(e) Intercompany loans
The Company’s books and records indicate that the Company had intercompany loans owing to:
•
•

The Fulcrum Group (Australia Pty Ltd) for $1,694,902.38; and
The Fulcrum Limited for $63,051.63.

Subject to adjudication, these claims will be unsecured creditor claims against the Company.
Similarly, in the liabilities section of the accounts, the Foundry Loan for $677,176.12, will be an unsecured
creditor claim and be subject to adjudication.
(f)

Secured creditors

A search of the Personal Property Security Register (“PPSR”) revealed that the following
creditors had registered a security interest against the Company.
•
•

Fuji Xerox Australia Pty Limited, Fuji Xerox Finance Limited - for the lease of a photocopier; and
Heartland Bank Limited.

We have requested further details from both parties and disclaimed the leasehold interest
in the photocopier. Heartland Bank Limited have confirmed they do not have an interest in
the Company and have removed their security interest.
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In addition, we have disclaimed the leasehold interest in the Leased Premises.
(g)

Employee creditors

The Company’s accounts indicate there is outstanding employee entitlements of $118,872 as at
7 September 2018. We understand that these accounts are up to 31 August 2018 and do not
include wages, superannuation and leave balances up to 7 September 2018.
A reconciliation of employee entitlements and calculation of redundancy entitlements will be
undertaken shortly for non-Transferring Employees.
Subject to the views of the Department of Jobs and Small Business, who administer the Fair Entitlement
Guarantee Scheme (“FEG”), we intend to apply for the exclusion of Transferring Employee entitlements
when adjudicating on employee claims. This is in consideration of the transfer of employee entitlements
to the NZ Purchaser.
Employee creditors have a priority over unsecured creditors pursuant to section 556 of the Corporations
Act (“the Act”).
As the Company ceased trading on our appointment, employees should refer to
www.employment.gov.au/fair-entitlements-guarantee-feg for information on how to claim any entitlements
owing through the Fair Entitlements Guarantee Act (“FEG”). We note that superannuation is not
claimable via the FEG program.
As previously advised, further information on employee entitlement calculations will be provided to
employees shortly.
(h) Unsecured creditors
We attach at Annexure C a list of creditors, including their address and the estimated amounts of their
claims, that are shown in the records of the Company. Any creditors related to the Company are
identified. We are required to provide this information to creditors under law.
We will not accept liability for payment for any goods or services supplied from 7 September 2018.
3.4

Actions taken to date

On appointment, we attended the Leased Premises to notify staff of our appointment as Joint and Several
Liquidators. As no staff were on site on the date of appointment, we issued a Circular to Employees via
email standing all employees down effective, 7 September 2018.
On appointment we received limited information on the status of the Company. We were made aware of
the following:
•
•
•
•
•
•
•

The Company employed c.10 staff;
The Company had outstanding wages from 1 September 2018 and outstanding superannuation
from around 1 April 2018;
The Fulcrum Limited owned the majority of the Fulcrum Hub, and the Receiver had, or was in the
process of selling any entitlement in the Fulcrum Hub to the NZ Purchaser;
The NZ Purchasers met with Company staff, Company customers and had or was in the process
of continuing the business with the Transferring Employees in readiness for the liquidator’s
appointment;
The Company’s customer contracts could be terminated as the appointment of a Liquidator was
an event of default;
The collectability of the debtors, under the terms of the customer contracts was unknown; and
There were limited funds available in the Company bank account.
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Based on the above information and lack of books and records, there was limit options available to the
liquidators other than to formally cease trading the business.
From our preliminary investigations we understand that the NZ Purchaser met with Company staff and
Company customers on 4 September 2018 and 6 September 2018 respectively, to discuss the transfer of
staff and continuation of Company contracts post liquidation. Our investigations regarding the lawfulness
of the transfer of business from the Company to the NZ Purchaser for no consideration are continuing.
The results of our investigations will be reported to the ASIC, the ATO and the Department of Jobs and
Small Business in due course.
In addition, we have terminated all staff, disclaimed onerous leases, notified regulators of our
appointment and the potential phoenix trading activities, liaised with the NZ Purchaser and an interested
third party regarding the sale of the Company’s intellectual property and Customer contracts, collected
assets, met with Company employees and attended to statutory matters.
3.5

Further inquiries to be undertaken

The following tasks are expected to be completed in the Liquidation:
•
•
•
•
•
•
•
•
•

Recovering and selling any available property;
Investigating the Company’s affairs;
Investigating the transfer of business to the NZ Purchaser, and possible phoenix trading activities;
Reviewing of books and records and related investigations including identification of potential
voidable transactions;
Investigations in respect to any potential insolvent trading claim(s);
Reconciling debtor collections and pursing outstanding tax invoices;
Reporting to the corporate regulator, ASIC;
Payment of dividend to employees entitled to prove in the liquidation (if sufficient funds are
available); and
Payment of dividend to creditors entitled to prove in the liquidation (if sufficient funds are
available).

If we receive a request for a meeting that complies with the guidelines set out the creditor rights
information sheet, we will hold a meeting of creditors.
We will write to you within three months of our appointment advising whether a dividend is likely and
update you on the progress of our investigations. We may write to you again after that with further
information on the progress of the liquidation.
3.6

What happens next?

We will proceed with the liquidation, including:
•
•
•
3.7

If we receive a request for a meeting that complies with the guidelines set out the creditor rights
information sheet, we will hold a meeting of creditors;
We will write to you within three months of our appointment advising whether a dividend is likely
and update you on the progress of our investigations; and
We may write to you again after that with further information on the progress of the liquidation;
Where can you get further information?

ARITA provides information to assist creditors with understanding liquidations and insolvency. This
information is available from ARITA’s website at www.arita.com.au/creditors.
ASIC also provides information sheets on a range of insolvency topics. These information sheets can be
10
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accessed on ASIC’s website at www.asic.gov.au (search for “insolvency information sheets”).
Should you have any questions in relation to this matter, please contact Natasha Spencer of this office on
telephone number (02) 9210 1702 or via email nspencer@wexted.com.
4

Costs of the liquidation

Included at Appendix E is our Initial Remuneration Notice and Remuneration Approval Report. This
document provides you with information about how we propose to be paid for undertaking the liquidation.
We are seeking approval of our proposed remuneration, without a meeting of creditors, via the following
circular resolutions (please complete Appendix F):
•
•
•

Approve the current remuneration for $9,222 plus GST;
Approve the future remuneration of the Liquidators for $20,778 plus GST; and
Approve the future disbursements of the Liquidator for $2,000 plus GST.

Please return the above forms to our office by Friday, 12 October 2018 to the contact details below.
Should you have any questions in relation to this matter, please contact Natasha Spencer of this office on
(02) 9210 1702 or via email nspencer@wexted.com.
DATED this 19th day of September 2018.
The Fulcrum AUS Pty Limited (In Liquidation)

Andrew McCabe
Joint and Several Liquidator
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ANNEXURE A

Creditor Rights in Liquidations
As a creditor, you have rights to request meetings and information or take certain actions:

Right to
request a
meeting

Right to
request
information

Right to give
directions to
liquidator

Right to request a meeting

Right to
appoint a
reviewing
liquidator

Right to
replace
liquidator

Requests must be reasonable.

In liquidations, no meetings of creditors are held automatically.
However, creditors with claims of a certain value can request in
writing that the liquidator hold a meeting of creditors.

They are not reasonable if:

A meeting may be requested in the first 20 business days in a
creditors’ voluntary liquidation by ≥ 5% of the value of the debts held
by known creditors who are not a related entity of the company.

(a) complying with the request would
prejudice the interests of one or
more creditors or a third party
(b) there is not sufficient available
property to comply with the request
(c) the request is vexatious

Otherwise, meetings can be requested at any other time or in a court
liquidation by:
▪ > 10% but < 25% of the known value of creditors on the condition
that those creditors provide security for the cost of holding the
meeting
▪ ≥ 25% of the known value of creditors
▪ creditors by resolution, or
▪ a Committee of Inspection (this is a smaller group of creditors
elected by, and to represent, all the creditors).
If a request complies with these requirements and is ‘reasonable’,
the liquidator must hold a meeting of creditors as soon as
reasonably practicable.

Both meetings and information:

Meeting requests only:
(d) a meeting of creditors dealing with
the same matters has been held, or
will be held within 15 business days
Information requests only:

Liquidators will communicate important information with creditors as
required in a liquidation. In addition to the initial notice, you should
receive, at a minimum, a report within the first three months on the
likelihood of a dividend being paid.

(e) the information requested would be
privileged from production in legal
proceedings
(f) disclosure would found an action
for breach of confidence
(g) the information has already been
provided
(h) the information is required to be
provided under law within 20
business days of the request

Additionally, creditors have the right to request information at any
time. A liquidator must provide a creditor with the requested
information if their request is ‘reasonable’, the information is relevant
to the liquidation, and the provision of the information would not
cause the liquidator to breach their duties.

If a request is not reasonable due to (b),
(d), (g) or (h) above, the liquidator must
comply with the request if the creditor
meets the cost of complying with the
request.

A liquidator must provide this information to a creditor within 5
business days of receiving the request, unless a longer period is
agreed. If, due to the nature of the information requested, the
liquidator requires more time to comply with the request, they can
extend the period by notifying the creditor in writing.

Otherwise, a liquidator must inform a
creditor if their meeting or information
request is not reasonable and the
reason why.

Right to request information

Specific queries about the liquidation should be directed to the liquidator’s office.
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Right to give directions to liquidator
Creditors, by resolution, may give a liquidator directions in relation to a liquidation. A liquidator must have
regard to these directions, but is not required to comply with the directions.
If a liquidator chooses not to comply with a direction given by a resolution of the creditors, they must
document their reasons.
An individual creditor cannot provide a direction to a liquidator.

Right to appoint a reviewing liquidator
Creditors, by resolution, may appoint a reviewing liquidator to review a liquidator’s remuneration or a cost or
expense incurred in a liquidation. The review is limited to:
▪
▪

remuneration approved within the six months prior to the appointment of the reviewing liquidator, and
expenses incurred in the 12 months prior to the appointment of the reviewing liquidator.

The cost of the reviewing liquidator is paid from the assets of the liquidation, in priority to creditor claims.
An individual creditor can appoint a reviewing liquidator with the liquidator’s consent, however the cost of
this reviewing liquidator must be met personally by the creditor making the appointment.

Right to replace liquidator
Creditors, by resolution, have the right to remove a liquidator and appoint another registered liquidator.
For this to happen, there are certain requirements that must be complied with:

Meeting request

A meeting must be reasonably
requested by the required
number of creditors.
Creditors must inform the
existing liquidator of the
purpose of the request for the
meeting.

Information and notice

Creditors must determine who
they wish to act as the new
liquidator (this person must be a
registered liquidator) and obtain:
▪
▪

Consent to Act, and
Declaration of
Independence, Relevant
Relationships and
Indemnities (DIRRI).

Resolution at meeting

If creditors pass a resolution
to remove a liquidator, that
person ceases to be
liquidator once creditors pass
a resolution to appoint
another registered liquidator.

The existing liquidator will send
a notice of the meeting to all
creditors with this information.

For more information, go to www.arita.com.au/creditors.
Specific queries about the liquidation should be directed to the liquidator’s office.
Version: July 2017
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PAGE 2

Creditor Information Sheet
Offences, Recoverable Transactions and
Insolvent Trading
Offences
A summary of offences under the Corporations Act that may be identified by the administrator:
180

Failure by company officers to exercise a reasonable degree of care and diligence in the exercise
of their powers and the discharge of their duties.
Failure to act in good faith.
Making improper use of their position as an officer or employee, to gain, directly or indirectly, an
advantage.
Making improper use of information acquired by virtue of the officer’s position.
Reckless or intentional dishonesty in failing to exercise duties in good faith for a proper purpose.
Use of position or information dishonestly to gain advantage or cause detriment. This can be a
criminal offence.
Performing or exercising a function or power as an officer while a company is under administration.
Contravening a court order against taking part in the management of a corporation.
Taking part in the management of corporation while being an insolvent, for example, while
bankrupt.
Acting as a director or promoter or taking part in the management of a company within five years
after conviction or imprisonment for various offences.
Dishonest failure to observe requirements on making loans to directors or related companies.
Paying dividends except out of profits.
Failure to keep proper accounting records.
Obstruction of an auditor.
Failure to comply with requirements for the preparation of financial statements.
Unauthorised dealing with company's property during administration.
Failure by directors to assist administrator, deliver records and provide information.
Failure to deliver up books and records to the administrator.
Failure to disclose property, concealed or removed property, concealed a debt due to the
company, altered books of the company, fraudulently obtained credit on behalf of the company,
material omission from Report as to Affairs or false representation to creditors.

181
182
183
184

198G
206A
206A, B
206A, B
209(3)
254T
286
312
314-7
437D(5)
438B(4)
438C(5)
590

Recoverable Transactions
Preferences
A preference is a transaction, such as a payment by the company to a creditor, in which the creditor receiving the
payment is preferred over the general body of creditors. The relevant period for the payment commences six
months before the commencement of the liquidation. The company must have been insolvent at the time of the
transaction, or become insolvent because of the transaction.
Where a creditor receives a preference, the payment is voidable as against a liquidator and is liable to be paid back
to the liquidator subject to the creditor being able to successfully maintain any of the defences available to the
creditor under the Corporations Act.

Uncommercial Transaction
An uncommercial transaction is one that it may be expected that a reasonable person in the company's
circumstances would not have entered into, having regard to:
•
•
•

the benefit or detriment to the company;
the respective benefits to other parties; and,
any other relevant matter.
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To be voidable, an uncommercial transaction must have occurred during the two years before the liquidation.
However, if a related entity is a party to the transaction, the period is four years and if the intention of the
transaction is to defeat creditors, the period is ten years.
The company must have been insolvent at the time of the transaction, or become insolvent because of the
transaction.

Unfair Loan
A loan is unfair if and only if the interest was extortionate when the loan was made or has since become
extortionate. There is no time limit on unfair loans – they only must be entered into before the winding up began.

Arrangements to avoid employee entitlements
If an employee suffers loss because a person (including a director) enters into an arrangement or transaction to
avoid the payment of employee entitlements, the liquidator or the employee may seek to recover compensation
from that person. It will only be necessary to satisfy the court that there was a breach on the balance of
probabilities. There is no time limit on when the transaction occurred.

Unreasonable payments to directors
Liquidators have the power to reclaim ‘unreasonable payments’ made to directors by companies prior to liquidation.
The provision relates to payments made to or on behalf of a director or close associate of a director. The
transaction must have been unreasonable, and have been entered into during the 4 years leading up to a
company's liquidation, regardless of its solvency at the time the transaction occurred.

Voidable charges
Certain charges over company property are voidable by a liquidator:
•
•
•

circulating security interest created within six months of the liquidation, unless it secures a subsequent
advance;
unregistered security interests;
security interests in favour of related parties who attempt to enforce the security within six months of its
creation.

Insolvent trading
In the following circumstances, directors may be personally liable for insolvent trading by the company:
•
•
•
•
•

a person is a director at the time a company incurs a debt;
the company is insolvent at the time of incurring the debt or becomes insolvent because of incurring the debt;
at the time the debt was incurred, there were reasonable grounds to suspect that the company was insolvent;
the director was aware such grounds for suspicion existed; and
a reasonable person in a like position would have been so aware.

The law provides that the liquidator, and in certain circumstances the creditor who suffered the loss, may recover
from the director, an amount equal to the loss or damage suffered. Similar provisions exist to pursue holding
companies for debts incurred by their subsidiaries.
A defence is available under the law where the director can establish:
•
•
•

there were reasonable grounds to expect that the company was solvent and they did so expect;
they did not take part in management for illness or some other good reason; or
they took all reasonable steps to prevent the company incurring the debt.

The proceeds of any recovery for insolvent trading by a liquidator are available for distribution to the unsecured
creditors before the secured creditors.

Important note: This information sheet contains a summary of basic information on the topic. It is not a substitute for legal
advice. Some provisions of the law referred to may have important exceptions or qualifications. This document may not contain
all of the information about the law or the exceptions and qualifications that are relevant to your circumstances.

Version: August 2017
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Information sheet: Proposals without meetings
You may be a creditor in a liquidation, voluntary administration or deed of company arrangement
(collectively referred to as an external administration).
You have been asked by the liquidator, voluntary administrator or deed administrator (collectively
referred to as an external administrator) to consider passing a proposal without a meeting.
This information sheet is to assist you with understanding what a proposal without a meeting is and
what your rights as a creditor are.

What is a proposal without a meeting?
Meetings of creditors were previously the only way that external administrators could obtain the views
of the body of creditors. However, meetings can be very expensive to hold.
A proposal without a meeting is a cost effective way for the external administrator to obtain the consent
of creditors to a particular course of action.

What types of proposals can be put to creditors?
The external administrator is able to put a range of proposals to creditors by giving notice in writing to
the creditors. There is a restriction under the law that each notice can only contain a single proposal.
However, the external administrator can send more than one notice at any single time.

What information must the notice contain?
The notice must:
•
•

•

include a statement of the reasons for the proposal and the likely impact it will have on creditors
if it is passed
invite the creditor to either:
o vote yes or no to the proposal, or
o object to the proposal being resolved without a meeting, and
specify a period of at least 15 business days for replies to be received by the external
administrator.

If you wish to vote or object, you will also need to lodge a Proof of Debt (POD) to substantiate your
claim in the external administration. The external administrator will provide you with a POD to complete.
You should ensure that you also provide documentation to support your claim.
If you have already lodged a POD in this external administration, you do not need to lodge another one.
The external administrator must also provide you with enough information for you to be able to make an
informed decision on how to cast your vote on the proposal. With some types of proposals, the law or
ARITA’s Code of Professional Practice sets requirements for the information that you must be provided.

ARITA
ACN 002 472 362

Level 5, 191 Clarence Street, Sydney NSW 2000 Australia | GPO Box 4340, Sydney NSW 2001
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For example, if the external administrator is asking you to approve remuneration, you will be provided
with a Remuneration Approval Report, which will provide you with detailed information about how the
external administrator’s remuneration for undertaking the external administration has been calculated.

What are your options if you are asked to vote on a proposal without a meeting?
You can choose to vote yes, no or object to the proposal being resolved without a meeting.

How is a resolution passed?
A resolution will be passed if more than 50% in number and 50% in value (of those creditors who did
vote) voted in favour of the proposal, but only so long as not more than 25% in value objected to the
proposal being resolved without a meeting.

What happens if the proposal doesn’t pass?
If the proposal doesn’t pass and an objection is not received, the external administrator can choose to
amend the proposal and ask creditors to consider it again or the external administrator can choose to
hold a meeting of creditors to consider the proposal.
The external administrator may also be able to go to Court to seek approval.

What happens if I object to the proposal being resolved without a meeting?
If more than 25% in value of creditors responding to the proposal object to the proposal being resolved
without a meeting, the proposal will not pass even if the required majority vote yes. The external
administrator will also be unable to put the proposal to creditors again without a meeting.
You should be aware that if you choose to object, there will be additional costs associated with
convening a meeting of creditors or the external administrator seeking the approval of the Court. This
cost will normally be paid from the available assets in the external administration.
This is an important power and you should ensure that it is used appropriately.

Where can I get more information?
The Australian Restructuring Insolvency and Turnaround Association (ARITA) provides information to
assist creditors with understanding external administrations and insolvency.
This information is available from ARITA’s website at artia.com.au/creditors.
ASIC also provides information sheets on a range of insolvency topics. These information sheets can
be accessed on ASIC’s website at asic.gov.au (search for “insolvency information sheets”).

Version: July 2017
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ANNEXURE B

CORPORATIONS ACT 2001

Section 506A

DECLARATION OF INDEPENDENCE, RELEVANT RELATIONSHIPS AND INDEMNITIES
The Fulcrum AUS Pty Limited (In Liquidation)
ACN 613 195 798
("The Company")
This document requires the Practitioners appointed to an insolvent entity to make declarations as to:
A.

their independence generally;

B

relationships, including

C

i

the circumstances of the appointment;

i

any relationships with the Company and others within the previous 24 months;

ii

any prior professional services for the Company within the previous 24 months;

iii

that there are no other relationships to declare; and

any indemnities given, or up-front payments made, to the Practitioner.

This declaration is made in respect of ourselves, our partners and Wexted Advisors.
A.

Independence

We, Joseph Hayes and Andrew McCabe of Wexted Advisors have undertaken a proper assessment of the
risks to our independence prior to accepting the appointment as Joint and Several Liquidators of
The Fulcrum AUS Pty Limited in accordance with the law and applicable professional standards. This
assessment identified no real or potential risks to our independence. We are not aware of any reasons that
would prevent us from accepting this appointment.
B.

Declaration of Relationships
i

Circumstances of appointment

This appointment was referred to Joseph Hayes and Andrew McCabe of Wexted Advisors by
Andrew Grenfell from McGrathNicol New Zealand. Mr Grenfell is the Receiver of The Fulcrum Limited
(In Receivership) (In Liquidation), being the New Zealand subsidiary of The Fulcrum Group (Australia) Pty
Limited. The reasons we believe that this referral does not result in a conflict of interest or duty are:
•

Referral from business advisors including accountants are common place and do not impact on our
independence in carrying out our duties as Liquidators of the Company;

•

This is the first referral from this source in the last two years, the fees from which are not a significant
percentage of our business and accordingly, we are by no means dependent on referrals from this
source.

On 5 September 2018, Mr Hayes received a telephone call from Mr Grenfell, to seek a consent to act as
liquidator of the Company.
On 6 September 2018, Mr McCabe contacted Mr Grenfell to obtain further details regarding the Company.
On 7 September 2018, Wexted Advisors provided the director, Christina Domecq, with correspondence
outlining the Creditors Voluntary Liquidation process, and copies of standard directors and members
resolutions for consideration. On 7 September 2018, Mr Hayes and Mr McCabe of Wexted Advisors
provided a Consent to Act as Joint and Several Liquidators to the Company.
We did not receive any remuneration for the above.

CV-C-058

In our opinion the telephone discussions in the two days prior to our appointment did not affect our
independence for the following reasons:
•

The ARITA Code of Professional Practice and the Courts recognises the need for practitioners to
provide advice on the insolvency process and the options available and we do not consider that such
advice results in a conflict or is an impediment to accepting the appointment; and

•

The nature of the advice provided to the Company is such that it would not be subject to review and
challenge during the course of the Liquidation; and

•

The nature of the pre-appointment advice provided to the Company will not influence our ability to
fully comply with the statutory and fiduciary obligations associated with the Liquidation of the
Company in an objective and impartial manner.

We have provided no other information or advice to the Company or its Director prior to our appointment
beyond that outlined in this DIRRI.
i

Relevant Relationships (excluding Professional Services to the Insolvent)

We or a member of our firm, have, or have had within the preceding 24 months, a relationship with:
Name
McGrathNicol
New Zealand

Nature of relationship
Joseph Hayes was a former
partner of McGrathNicol Australia
up until June 2017.

Reasons
I believe that this relationship does
not result in a conflict of interest or
duty because:

Andrew McCabe was a former
employee of McGrathNicol
Australia up until early 2015.

•
•

•

•

ii

Prior working relationships
were over 12 months ago;
Wexted Advisors have not
received from McGrathNicol
New Zealand, or referred to
McGrathNicol New Zealand
any other appointments;
The Company’s sole
shareholder is The Fulcrum
Group (Australia) Pty Limited,
not The Fulcrum Limited; and
We understand that there is
no license or any other
agreement between The
Fulcrum Limited and The
Fulcrum AUS Pty Limited.

Prior Professional Services to the Insolvent

Neither we, nor our Firm, have provided any professional services to the Company in the previous
24 months.

iii

No other relevant relationships to disclose

There are no other known relevant relationships, including personal, business and professional relationships,
from the previous 24 months with the Company, an associate of the Company, an associate of the
Company, a former insolvency practitioner appointed to the Company or any person or entity that has
security over the whole or substantially whole of the Company's property that should be disclosed.
C.

Indemnities and up-front payments

We have been provided with the following indemnities for remuneration for the conduct of this Liquidation.
Name

Relationship with

Nature of indemnity or payment

Andrew Grenfell in his capacity as
Receiver of The Fulcrum Limited,
the NZ subsidiary.

Receiver of The Fulcrum Limited,
the NZ subsidiary.

The indemnity is capped to
$10,000 plus GST and is only
payable in the event that asset
realisations in the four months
following the liquidators’
appointment, are insufficient to
cover the Liquidators’
remuneration and disbursements.

This does not include statutory indemnities. We have not received any other indemnities or upfront
payments that should be disclosed.
Dated: 10 September 2018

....................................................
Joseph Hayes

.....................................................
Andrew McCabe

Note:
1. If circumstances change, or new information is identified, we are required under the Corporations Act
and the ARITA Code of Professional Practice to update this Declaration and provide a copy to creditors
with our next communication as well as table a copy of any replacement declaration at the next meeting
of the insolvent’s creditors.
2. Any relationships, indemnities or up-front payments disclosed in the DIRRI must not be such that the
Practitioner is no longer independent. The purpose of components B and C of the DIRRI is to disclose
relationships that, while they do not result in the Practitioner having a conflict of interest or duty, ensure
that creditors are aware of those relationships and understand why the Practitioner nevertheless remains
independent.

ANNEXURE C

Estimated Claim
*ContactName
Ashurst Australia
Avatar Brokers Pty Ltd
Cassandra Kelly LLC
Corpac Partners Pty Limited
Darren Paterson
Ernst & Young
Firebrand
Firmex Inc.
Fuji Xerox Australia Pty Limited
HARVEY NASH PLC
HLB Mann Judd Assurance (NSW)
Pty Ltd Houston Software Pty Ltd
Icare Workers Insurance
Marcus Evans (anz) Limited
Neverfail Springwater Limited
Norton Rose Fulbright
Paul El Hawzi
Pottinger Co Pty Ltd
Rory Watt
Sara Brown
Savills (NSW) Prop Mgt Pty Ltd
The Frenchams Group
Uber Conference
Whitfield Electrical
Whittens & Mckeough Pty Ltd

POAddressLine1
Level 11, 5 Martin Pl, Sydney, NSW, 2000
Level 25 Aroura Place, 88 Phillip St, Sydney, NSW, 2000
Unit 3, 72 Avenue Road, Mosman, NSW, 2088
88 Phillip St, Sydney, NSW, 2000
Withheld - Information sensitive
200 George Street, Sydney, NSW, 2000
11/1 Castlereagh St, Sydney, NSW, 2000
110 Spadina Avenue, Suite 700, Totornoto, ON M5V 2K4 101
Waterloo Rd, Macquarie Park, NSW, 2113
Suite 3.01, Level 3, 55 Hunter St, Sydney, NSW, 2000 Level
19, 207 Kent Street, Sydney, NSW, 2000
Level 5, 155 Clerence St, Sydney, NSW, 2000
321 Kent St, Sydney, NSW, 2000
Se 2 L 22, 66 Goulburn St, Sydney, NSW, 2000
PO Box 786, Wentworth, NSW, 2145
L 16 225 George St, Sydney, NSW, 2000
Withheld - Information sensitive
Amp Plaza Amp Tower 50 Bridge St, Sydney, NSW, 2000
Withheld - Information sensitive
Withheld - Information sensitive
Level 7, 50 Bridge Street, Sydney, NSW, 2000
111-113 Deakin Street, Silverwater, NSW, 2128
100 California Street, San Francisco, CA, 94111
7/11-33 Maddison St, Redfern, NSW, 2016
L 29 201 Elizabeth St, Sydney, NSW, 2000

$7,237.38
$1,794.17
$1,523.77
$165,000.00
$1,143.05
$23,650.10
$7,227.00
$2,293.47
$1,120.06
$4,950.00
$7,260.00
$13,762.68
$1,037.84
$28,875.00
$213.25
$2,747.25
$60.00
$3,525.86
$19.50
$312.80
$25,846.07
$660.00
$21.09
$1,328.25
$142,495.64
$444,104.23

Related Party

YES
YES
YES

ANNEXURE D

FORM 535
CORPORATIONS ACT 2001
ACN 613 195 798

Subregulation 5.6.49(2)
FORMAL PROOF OF DEBT OR CLAIM (GENERAL FORM)

To the Joint and Several Liquidators of The Fulcrum AUS Pty Limited (In Liquidation)
1.

This is to state that the company was, on 7 September 2018 (1) and still is, justly and truly indebted to(2) (full name):
.................................................................................................................................................................................
(‘Creditor’)
.................................................................................................................................................................................
of (full address)
for $ ................................................................................................. dollars and ................................................... cents.

Particulars of the debt are:
Date
Consideration(3)

Amount $

state how the debt arose

GST
included $

Remarks(4)
include details of voucher substantiating
payment

2.

To my knowledge or belief the creditor has not, nor has any person by the creditor's order, had or received any manner
of satisfaction or security for the sum or any part of it except for the following: ..........................................................
Insert particulars of all securities held. Where the securities are on the property of the company, assess the value of
those securities. If any bills or other negotiable securities are held, specify them in a schedule in the following form:

Date

Drawer

Acceptor

Amount $ c

Due Date

I am not a related creditor of the Company (5)
I am a related creditor of the Company (5)
relationship:_______________________________________________
3A.(6)*
3B.(6)*

I am employed by the creditor and authorised in writing by the creditor to make this statement. I know that the debt was
incurred for the consideration stated and that the debt, to the best of my knowledge and belief, still remains unpaid and
unsatisfied.
I am the creditor's agent authorised to make this statement in writing. I know that the debt was incurred and for the
consideration stated and that the debt, to the best of my knowledge and belief, still remains unpaid and unsatisfied.

DATED this

day of

2018

Signature of Signatory....................................................................................................................................................................
NAME IN BLOCK LETTERS .........................................................................................................................................................
Occupation .....................................................................................................................................................................................
Address ..........................................................................................................................................................................................
See Directions overleaf for the completion of this form
CV-POD

OFFICE USE ONLY
POD No:
Date Received:

/

Entered into CORE IPS:
Amount per CRA/RATA

$

/

ADMIT (Voting / Dividend) - Ordinary

$

ADMIT (Voting / Dividend) – Preferential

$

Reject (Voting / Dividend)

$

Object or H/Over for Consideration

$

Reason for Admitting / Rejection
TOTAL PROOF

PREP BY/AUTHORISED
DATE AUTHORISED

$
/

/

CV-POD

Proof of Debt Form Directions
*

Strike out whichever is inapplicable.

(1)

Insert date of Court Order in winding up by the Court, or date of resolution to wind up, if a voluntary winding up.

(2)

Insert full name and address (including ABN) of the creditor and, if applicable, the creditor's partners. If prepared by
an employee or agent of the creditor, also insert a description of the occupation of the creditor.

(3)

Under "Consideration" state how the debt arose, for example "goods sold and delivered to the company between the
dates of .....................................................", "moneys advanced in respect of the Bill of Exchange".

(4)

Under "Remarks" include details of vouchers substantiating payment.

(5)

Related Party / Entity: Director, relative of Director, related company, beneficiary of a related trust.

(6)

If the Creditor is a natural person and this proof is made by the Creditor personally. In other cases, if, for example,
you are the director of a corporate Creditor or the solicitor or accountant of the Creditor, you sign this form as the
Creditor’s authorised agent (delete item 3A). If you are an authorised employee of the Creditor (credit manager etc),
delete item 3B.
Annexures

A.

If space provided for a particular purpose in a form is insufficient to contain all the required information in relation to a
particular item, the information must be set out in an annexure.

B.

An annexure to a form must:
(a)

have an identifying mark;

(b)

and be endorsed with the words:

i)

(c)

"This is the annexure of (insert number of pages) pages marked (insert an identifying mark)
referred to in the (insert description of form) signed by me/us and dated (insert date of signing);
and
be signed by each person signing the form to which the document is annexed.

C.

The pages in an annexure must be numbered consecutively.

D.

If a form has a document annexed the following particulars of the annexure must be written on the form:

E.

(a)

the identifying mark; and

(b)

the number of pages.

A reference to an annexure includes a document that is with a form.

CV-POD

ANNXURE E

INITIAL REMUNERATION NOTICE (IRN)

The Fulcrum AUS Pty Limited (In Liquidation)
ACN 613 195 798 (“the Company”)
The purpose of the IRN is to provide you with information about how my remuneration for
undertaking this matter will be set.
1

Remuneration Methods

There are four basic methods that can be used to calculate the remuneration charged by
an Insolvency Practitioner (IP). They are:

• Time based I hourly rates: This is the most common method. The total fee charged is based
on the hourly rate charged for each person who carried out the work multiplied by the
number of hours spent by each person on each of the tasks performed.
• Fixed Fee: The total fee charged is normally quoted at the commencement of the
appointment and is the total cost for the administration. Sometimes I will finalise an
administration for a fixed fee.
• Percentage: The total fee charged is based on a percentage of a particular variable, such as
the gross proceeds of assets realisations.
• Contingency: The fee is structured to be contingent on a particular outcome being achieved.
2

Methods chosen

Given the nature of this administration I propose my remuneration be calculated on
time based hourly rates.
2.1 Fixed Fee
Due to the limited information received to date and the nature and complexity of the engagement,
I am unable to estimate a fixed fee for the liquidation.
2.2 Time Based Hourly Rates - prospective and retrospective
Given the nature of this administration, I propose my prospective and retrospective
remuneration for work performed on the administration, be calculated on time based
hourly rates. This is because:
• I have a time recording system that is able to produce a detailed analysis of time spent
on each type of task by each individual staff member utilised in the administration;
• this method calculates fees upon a basis of time spent at the level appropriate to the
work performed;
• the method provides full accountability in the method of calculation;
• it is the method recommended by the Australian Restructuring, Insolvency and
Turnaround Association (ARITA) in most insolvency appointments;
• it is the method also recommended by the Review of the Regulation of Corporate
Insolvency Practitioners in 1997; and
• it is a method that has consistently been recognised as appropriate by the courts when
called upon to approve remuneration.
The basis upon which the time-based fee is calculated is the hourly rates of myself,

my partners and my staff likely to be charged for the services to be performed in
carrying out obligations and duties on the liquidation.
2.3 Explanation of Hourly Rates
The rates for my remuneration together with a general guide showing the qualifications
and experience of staff engaged in the administration are attached at Annexure E.
The hourly rates charged encompass the total cost of providing professional
services and should not be compared to an hourly wage.
2.4 Maximum default amount of remuneration
Pursuant to sections 60-5 and 60-15 of the Insolvency Practice Schedule
(Corporations), I am entitled to receive remuneration for necessary work properly
performed, without creditor approval, if it does not exceed the maximum default
amount.
2.5 Estimated remuneration
I estimate that my remuneration in administering this matter will be approximately
$30,000 plus GST from commencement to finalisation, subject to the following
variables which may have a significant effect on this estimate (which I am unable to
determine at this early stage):
• Investigations into the transfer of the business to the NZ Purchaser at no consideration;
• Sale of the intellectual property, and customer contracts;
• The adjudication on the Transferring Employees entitlements, and liaising with FEG;
• The collection and reconciliation of debtors;
• The collection and realisation of various computer equipment held by former employees,
and or related parties;
• Obtaining a completed Report as to Affairs and all books and records;
• Investigations into the books and records of the Company;
• Investigations in respect to an insolvent trading claim;
• The identification of any claims from the above investigations and recovery of same;
• Preparation of further reports to creditors; and
• Whether any meetings of creditors are required to be convened.
The above estimate is consistent with the estimate I provided to the director prior to my
appointment.
2.6 Disbursements
Disbursements are divided into three types:
• Externally provided professional services: these are recovered at cost. An example of an
externally provided professional service disbursement is legal fees;
• Externally provided non-professional costs such as travel, accommodation and search
fees - these are recovered at cost;
• Internal disbursements such as photocopying, printing and postage. These
disbursements, if charged to the Administration, would generally be charged at cost;
though some expenses such as telephone calls, photocopying and printing may be
charged at a rate which recoups both variable and fixed costs. The recovery of these
costs must be on a reasonable commercial basis.
I am not required to seek creditor approval for disbursements paid to third parties but
must account to creditors. However, I must be satisfied that these disbursements are
appropriate, justified and reasonable.

I am required to obtain creditor's approval for the payment of internal disbursements
that are not recovered at rates charged by third parties. Creditors will be asked to
approve my internal disbursements prior to these disbursements being paid from
the administration.

Disbursements

Rate (excluding GST)

Externally provided professional services

At Cost

Externally provided non-professional services

At Cost

Internal disbursements:
Photocopying – BW

$0.20 per page

Photocopying – Colour

$0.50 per page

Printing – BW

$0.20 per page

Printing – Colour

$0.50 per page

Postage

At cost

Storage costs

$40 per box

Staff vehicles use

Paid at the ATO set rate

Dated this 18th day of September 2018
The Fulcrum AUS Pty Limited (In Liquidation)

Andrew McCabe
Joint and Several Liquidator

Schedule of rates @ 1 July 2017
Private & Confidential

Classification

Rate

Guide to Staff Experience

Partner

$600

Registered liquidator, Chartered Accountant, degree qualified
with more than fifteen years of extensive experience in
insolvency, restructuring and business advisory matters.
experience. Leads engagements with full accountability for
strategy and execution.

Director

$510

Generally Chartered Accountant and degree qualified with more
than ten years of experience. Extensive experience in
managing large, complex engagements at a senior level.
Autonomously leads complex insolvency appointments reporting
to Partner

Senior Manager

$480

Generally Chartered Accountant and degree qualified with more
than seven years of experience. Significant experience across all
types of engagements. Self-sufficiently conducts small to medium
insolvency appointments.

Manager

$430

Generally Chartered Accountant and degree qualified with more
than five years of experience. Experience in complex matters,
day to day conduct of small to medium engagements. Assists
senior staff on complex matters.

Assistant Manager

$380

Generally Chartered Accountant and degree qualified with more
than three years of experience. Assists senior staff in planning
and conduct of small to large engagements. Supervise a small
team and control small engagements

Senior Accountant

$315

Experienced graduate controlling certain tasks on small
engagements. Assists senior staff in completing tasks on small
to large engagements.

Accountant

$210

Generally, degree qualified and undertaking or about to
undertake Chartered Accountant’s qualification with less than one
year of experience. Assists with day to day tasks under the
supervision of senior staff.

Support

$160

Appropriate skills and experience to support professional staff in
an administrative capacity.

Notes:
1.
2.
3.
4.
5.
6.

the above figures are exclusive of GST;
the Guide to Staff Experience is only intended to be a guide as to the qualifications and
experience of our staff members. Staff may be engaged under a classification that we consider
appropriate for their experience;
time is recorded and charged in six-minute intervals;
rates are subject to increase from time to time;
work carried out by staff will be charged at their applicable rates irrespective of where the
administration is geographically based;
the above rates are those chargeable by Wexted Advisors in respect of our own employees.
If it becomes necessary to engage the services of an interstate insolvency firm to carry out work
on our behalf, we reserve the right to recover the rates charged by that practice, which may
vary from the rates set out above.

The rates set out above are Wexted Advisors ordinary charge for time and assume that there is a
real prospect of the time costs incurred (at those rates) being paid and within a reasonable time
span (within 2 to 3 months). Where that assumption does not hold true, that is, there is either:

•
•

a risk to the collectability of the time costs being incurred; and/or
there is an expectation that the time costs will need to be carried for a period in excess of a
reasonable time span (greater than 3 months);

then, subject to the approval of a committee of creditors, a meeting of creditors or the Court,
Wexted Advisors reserve the right to seek recovery of their time at a rate in excess of the ordinary
rates (set out above) to reflect that additional risk or time delay in recovery.
Classification
Disbursements
Charges
Internal

External

Photocopying

$0.20 per copy

Printing

$0.20 per copy

Postage

Australia Post rates

Storage

$40 per box

Searches, Couriers and Advertising

At Cost

Professional services (non-insolvency) for specific tasks that
are properly incurred by independent consultants

At a reasonable
cost

Non-professional services incurred with a third party in
relation to work required

At a reasonable
cost

REMUNERATION APPROVAL NOTICE (RAN)
The Fulcrum AUS Pty Limited (In Liquidation)
ACN 613 195 798 (“the Company”)
This remuneration report provides you with the information you need to be able to make an
informed decision regarding the approval of my remuneration for undertaking this matter.
What do you need to do?
You should read this report and the other documentation I have sent you.
I have elected to seek the approval of creditors for my remuneration and internal disbursements without a
meeting. Information about the proposals without a meeting process can be found in the information sheet
attached at Annexure A.
Creditors are required to complete and return the proof of debt and voting forms at Annexure D and F by
12 October 2018. The forms can be returned by one of the following methods:

Contact name:

Natasha Spencer

By email:

nspencer@wexted.com

By post:

Wexted Advisors
Level 12, 28 O’Connell Street
Sydney NSW 2000

Part 1: Declaration
I have undertaken a proper assessment of this remuneration claim in accordance with the law and applicable
professional standards. I am satisfied the remuneration claimed is in respect of necessary work, properly
performed, or to be properly performed, in the conduct of the administration.
Part 2: Executive Summary
No remuneration or disbursements have been previously approved or paid.
This RAN details approval sought for the following fees:
Period

Remuneration
7 September 2018 to 17 September 2018
18 September 2018 to finalisation*
Internal disbursements
7 September 2018 to finalisation

Reference

Amount
(excl. GST)
$

Annexure E-1
Annexure E-2

9,222.00
20,778.00

Part 4

2,000.00

* Approval for the future remuneration sought is based on an estimate of the work necessary to the
completion of the Administration. Should additional work be necessary beyond what is contemplated,
further approval may be sought from creditors.

Part 3: Remuneration
3.1

Statement of Remuneration Claim

Remuneration Methods
As advised in the Initial Remuneration Notice (IRN), there are four basic methods that can be used to
calculate the remuneration charged by an Insolvency Practitioner (IP). They are:
• Time based I hourly rates: This is the most common method. The total fee charged is based on
the hourly rate charged for each person who carried out the work multiplied by the number of
hours spent by each person on each of the tasks performed.
• Fixed Fee: The total fee charged is normally quoted at the commencement of the appointment
and is the total cost for the administration. Sometimes I will finalise an administration for a fixed
fee.
• Percentage: The total fee charged is based on a percentage of a particular variable, such as the
gross proceeds of assets realisations.
• Contingency: The fee is structured to be contingent on a particular outcome being achieved.
3.2

Methods chosen

Given the nature of this administration I propose my remuneration be calculated on time
based hourly rates.
3.2.1

Fixed Fee

Due to the limited information received to date and the nature and complexity of the engagement, I am
unable to estimate a fixed fee for the liquidation.
3.2.2

Time Based Hourly Rates - prospective and retrospective

Given the nature of this administration, I propose my prospective and retrospective remuneration for
work performed on the administration, be calculated on time based hourly rates. This is because:
•
•
•
•
•
•

I have a time recording system that is able to produce a detailed analysis of time spent on
each type of task by each individual staff member utilised in the administration;
this method calculates fees upon a basis of time spent at the level appropriate to the work
performed;
the method provides full accountability in the method of calculation;
it is the method recommended by the Australian Restructuring, Insolvency and Turnaround
Association (ARITA) in most insolvency appointments;
it is the method also recommended by the Review of the Regulation of Corporate
Insolvency Practitioners in 1997; and
it is a method that has consistently been recognised as appropriate by the courts when
called upon to approve remuneration.

The basis upon which the time-based fee is calculated is the hourly rates of myself, my
partners and my staff likely to be charged for the services to be performed in carrying out
obligations and duties on the liquidation.

3.2.3

Explanation of Hourly Rates

The rates for my remuneration calculation are set out at Annexure E with a general guide showing the
position and experience of staff engaged in the Administration. The hourly rates charged encompass
the total cost of providing professional services, and should not be compared to an hourly wage. The
additional expenses being recovered in the hourly rate include:
•
•
•
•
•
•

3.3

rental of premises and other infrastructure;
insurances including professional indemnity insurance — all registered liquidators are
required to maintain professional indemnity insurance or a performance bond;
continuing professional development and education of staff— our staff must be aware of the
latest changes relating to insolvency law;
maintaining a full staff complement — given the nature of our work we require a full highly
skilled staff complement at all times;
burden of risk — in many circumstances we are personally liable for any debts incurred
whilst trading the business; and
legal obligations — there are many ongoing reporting requirements which we must comply
with regardless of the amount of assets within an administration. There are many instances
where we do not recover our full fees or disbursements incurred in attending to an
administration.
Resolutions

The resolution for voting are:
3.3.1 Approval of retrospective remuneration (time basis)
"That the remuneration of the Joint and Several Liquidators, Joseph Hayes and Andrew McCabe, for
the period from 7 September 2018 to 17 September 2018,
calculated at hourly rates as detailed in the Initial Remuneration Notice, be fixed in the amount of
$9,222.00 plus GST and the Liquidator can draw the remuneration immediately or as required."
3.3.2 Approval of prospective remuneration (time basis)
"That the future remuneration of the Joint and Several Liquidators, Joseph Hayes and Andrew
McCabe, from 18 September 2018 to finalisation is determined at a sum equal to the cost of time
spent by the Joint and Several Liquidators and the Liquidators and their staff, calculated at the hourly
rates effective 1 July 2017as detailed in the initial remuneration report notice up to a capped amount of
$20,778.00, exclusive of GST, and the Liquidators can draw the remuneration on a monthly basis, or
as required."
3.3.3 Previous remuneration advice
The remuneration approval sought is consistent with the estimate provided in the Initial Remuneration
Notice.
3.3.4 Estimated future remuneration
In preparing this report to creditors, I have made my best estimate of the cost to complete and I do not
anticipate I will have to ask creditors to approve any further remuneration. However, should the
administration not proceed as expected, I will advise creditors and may seek approval of further
remuneration. Matters that may affect the progress and the cost include can be found in the Initial
Remuneration Notice at Annexure E.
At this point in time, I estimate total remuneration for this administration will be in the range of $30,000
to $50,000 plus GST.

3.4 Likely impact on dividends
The remuneration, if approved, will have the effect of decreasing the amount that would otherwise be
available to unsecured creditors (in the event of a dividend of less than 100 cents in the dollar).
3.5 Remuneration recovered from external sources
No funding has been received from external sources to date.
Part 4: Disbursements
Disbursements are divided into three types:
Externally provided professional services - these are recovered at cost. An example of an
externally provided professional service disbursement is legal fees.
Externally provided non-professional costs - these are recovered at cost. Examples of externally
provided non-professional costs are travel, accommodation and search fees.
Internal disbursements such as photocopying, printing and postage. These disbursements, if
charged to the Administration, would generally be charged at cost; though some expenses such
as telephone calls, photocopying and printing may be charged at a rate which recoups both
variable and fixed costs. The recovery of these costs must be on a reasonable commercial basis.
I have undertaken a proper assessment of disbursements claimed in accordance with the law and
applicable professional standards. I am satisfied that the disbursements claimed are necessary and
proper.
4.1 Disbursement claim Matters for Voting
Internal non-professional disbursements costs to date
"That the internal (non-professional disbursement costs) to be incurred by the Liquidators, Joseph
Hayes and Andrew McCabe, for the period of 7 September 2018 to finalisation be capped in the
amount of $2000 plus GST, and the Liquidators may draw the disbursements at a monthly basis or as
required."
Currently, my firm has incurred the following internal disbursements:
Disbursements

Charges
(excl GST)

Printing - BW

$0.20

Printing- Colour

$0.50

4.2 Future basis of disbursements
Future disbursements provided by my firm will be charged to the administration on the following basis:
Disbursements

Charges (excl GST)

Photocopying- BW

$0.20 per page

Photocopying- Colour

$0.50 per page

Printing - BW

$0.20 per page

Printing - Colour

$0.65 per page

Storage

$40 per box

Searches, Couriers and Advertising

At Cost

Part 5: Queries
If you have any queries in relation to the information in this report, please contact my staff directly on:
Contact name:

Natasha Spencer

Contact number:

(02) 9210 1702

Email:

nspencer@wexted.com

You can also access information which may assist you on the following websites:
ARITA at www.arita.com.au/creditors
ASIC at www.asic.gov.au (search for "fees of insolvency practitioners")

Dated this: 19th September 2018
The Fulcrum Aus Pty Limited (In Liquidation)

Andrew McCabe
Joint and Several Liquidator

ANNEXURE E-1

ANNEXURE E-2

ANNEXURE F

NOTICE OF PROPOSAL TO CREDITORS
Voting Poll Closes: 12 October 2018

Dated: 19 September 2018

THE FULCRUM AUS PTY LIMITED
(IN LIQUIDATION)
ACN 613 195 798 (“the Company”)
Proposal No. 11 for creditor approval
That the remuneration of the Joint and Several Liquidators, Joseph Hayes and Andrew
McCabe, for the period from 7 September 2018 to 17 September 2018,
calculated at hourly rates as detailed in the Initial Remuneration Notice, be fixed in the
amount of $9,222.00 plus GST and the Liquidator can draw the remuneration immediately
or as required.
Vote on the Proposal No. 11
Please select the appropriate Yes, No or Object box referred to below with a  to indicate your
preferred position.
Yes

I approve the proposal

No

I do not approve the proposal

Object

I object to the proposal being resolved without a meeting of creditors

For your vote to count, your claim against the Company must have been admitted for the
purposes of voting by the Joint and Several Liquidators. Please select the option that applies to
you:
I have previously submitted a proof of debt form and supporting
documents
I have enclosed a proof of debt form and supporting documents with
this proposal form
I am not a related creditor of the Company
I am a related creditor of the Company*
relationship:_______________________________________________

*eg Director, relative of Director, related company, beneficiary of a related trust.
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Continued: No. 11

Reasons for the proposal and the likely impact it will have on creditors if it is passed
•
•
•
•

A Liquidator is entitled to be fairly remunerated for undertaking statutory and other
duties, including reporting obligations in acting as a liquidator.
We are unable to pay our remuneration without the approval of the Committee of
Inspection (if one has been appointed), Creditors, or the Court.
Approval by Creditors is efficient and timely,and is less costly than an application
to the Court.
Approval of our remuneration will allow us to progress further investigations in a
timely manner to ensure the prospect of any dividends can be maximised.

Name of creditor /
authorised person:
Address:

Signature:

Date:

For your vote to count, you must complete this document and return it together with any supporting
documents by no later than close of business on 12 October 2018, by email to Natasha Spencer at
nspencer@wexted.com.
Should you have any queries in relation to this matter, please
contact Natasha Spencer on (02) 9210 1702

Wexted Advisors
Level 12,
28 O'Connell Street
Sydney NSW 2000
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NOTICE OF PROPOSAL TO CREDITORS
Voting Poll Closes: 12 October 2018

Dated: 19 September 2018

THE FULCRUM AUS PTY LIMITED
(IN LIQUIDATION)
ACN 613 195 798 (“the Company”)
Proposal No. 10 for creditor approval
That the future remuneration of the Joint and Several Liquidators, Joseph Hayes and
Andrew McCabe, from 18 September 2018 to finalisation is determined at a sum equal
to the cost of time spent by the Joint and Several Liquidators and the Liquidators and
their staff, calculated at the hourly rates effective 1 July 2017as detailed in the initial
remuneration report notice up to a capped amount of $20,778.00, exclusive of GST, and
the Liquidators can draw the remuneration on a monthly basis, or as required.

Vote on the Proposal No. 10
Please select the appropriate Yes, No or Object box referred to below with a  to indicate your
preferred position.
Yes

I approve the proposal

No

I do not approve the proposal

Object

I object to the proposal being resolved without a meeting of creditors

For your vote to count, your claim against the Company must have been admitted for the
purposes of voting by the Joint and Several Liquidators. Please select the option that applies to
you:
I have previously submitted a proof of debt form and supporting
documents
I have enclosed a proof of debt form and supporting documents with
this proposal form
I am not a related creditor of the Company
I am a related creditor of the Company*
relationship:_______________________________________________

*eg Director, relative of Director, related company, beneficiary of a related trust.

1

CV-PWOM-REM

Continued: No. 10

Reasons for the proposal and the likely impact it will have on creditors if it is passed
•
•
•
•

A Liquidator is entitled to be fairly remunerated for undertaking statutory and other
duties, including reporting obligations in acting as a liquidator.
We are unable to pay our remuneration without the approval of the Committee of
Inspection (if one has been appointed), Creditors, or the Court.
Approval by Creditors is efficient and timely, and is less costly than an application
to the Court.
Approval of our remuneration will allow us to progress further investigations in a
timely manner to ensure the prospect of any dividends can be maximised.

Name of creditor /
authorised person:
Address:

Signature:

Date:

For your vote to count, you must complete this document and return it together with any supporting
documents by no later than close of business on 12 October 2018, by email to Natasha Spencer at
nspencer@wexted.com. Should you have any queries in relation to this matter, please contact
Natasha Spencer on (02) 9210 1702.

Wexted Advisors
Level 12,
28 O'Connell Street
Sydney NSW 2000
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NOTICE OF PROPOSAL TO CREDITORS
Dated: 19 September 2018

Voting Poll Closes: 12 October 2018

THE FULCRUM AUS PTY LIMITED
(IN LIQUIDATION)
ACN 613 195 798 (“the Company”)
Disbursements
Disbursements are divided into three types:
•
•
•

Externally provided professional services (eg legal fees) – these are recovered at cost.
Externally provided non-professional costs (eg travel, accommodation and search fees) – these are
also recovered at cost.
Internal disbursements (eg photocopying, telephone, fax, printing and postage costs) – these are
generally recovered at cost, however, expenses such as telephone calls, photocopying and printing
may be charged at a rate which recoups both variable and fixed costs on a reasonable commercial
basis.

We are not required to seek creditor approval for disbursements paid to third parties, however, we are required
to account to creditors for such expenses and we must be satisfied that those disbursements are appropriate,
justified and reasonable. In respect of Internal disbursements, to the extent that these may be recovered at
more than their cost, they may be considered as deriving a profit or advantage and must therefore be approved
by creditors, a committee of inspection (if one is appointed), or by the Court prior to them being drawn.
Declaration
We have undertaken a proper assessment of disbursements claimed in the matter of the Company, in
accordance with the law and applicable professional standards and we are satisfied that the disbursements
claimed are necessary and proper.
Continued: No. 9
It is proposed that future disbursements to be provided by our firm will be charged to the Company on the
following basis:
Disbursement Type
Externally provided professional fees
- Legal Fees
Externally provided non-professional services
- Travel and accommodation
- Search fees
Internal disbursements
- Photocopying - BW
- Photocopying - Colour
- Printing - BW
- Printing- Colour
- Storage Cost
- Postage
- Staff Vehicle Use

Basis
At cost
At cost
At cost
At cost
$0.20 per page
$0.50
$0.20 per page
$0.50
$40 per box
At Cost
Paid at ATO set rate

Total

1
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Proposal No. 9 for creditor approval
That the internal (non-professional disbursement costs) to be incurred by the Liquidators, Joseph
Hayes and Andrew McCabe, for the period of 7 September 2018 to finalisation be capped in the
amount of $2000 plus GST, and the Liquidators may draw the disbursements at a monthly basis or
as required.

Vote on the Proposal No. 9
Please select the appropriate Yes, No or Object box referred to below with a  to indicate your preferred
position.
Yes

I approve the proposal

No

I do not approve the proposal

Object

I object to the proposal being resolved without a meeting of creditors

For your vote to count, your claim against the Company must have been admitted for the purposes of voting
by the Joint and Several Liquidators. Please select the option that applies to you:
I have previously submitted a proof of debt form and supporting documents
I have enclosed a proof of debt form and supporting documents with this proposal
form
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Continued: No. 9

I am not a related creditor of the Company
I am a related creditor of the Company*
relationship:_______________________________________________
*eg Director, relative of Director, related company, beneficiary of a related trust.

Reasons for the proposal and the likely impact it will have on creditors if it is passed
• A Liquidator is entitled to be fairly remunerated for undertaking statutory and other duties,
including reporting obligations in acting as a liquidator.
• We are unable to pay our disbursements without the approval of the Committee of
Inspection (if one has been appointed), Creditors, or the Court.
• Approval by Creditors is efficient and timely, and is less costly than an application to the
Court.
• Approval of our disbursements will allow us to progress further investigations in a timely
manner to ensure the prospect of any dividends can be maximised.

Creditor details
Name of creditor

Address

ABN (if applicable)

Contact number

Email address

Name of creditor /
authorised person:

Signature:

Date:

For your vote to count, you must complete this document and return it together with any supporting
documents by no later than close of business on 12 October 2018, by email to Natasha Spencer
at nspencer@wexted.com. Should you have any queries in relation to this matter, please contact
Natasha Spencer on (02) 9210 1702.
Wexted Advisors
Level 12,
28 O'Connell Street
Sydney NSW 2000
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