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Glossary

Term

Definition

$

Australian Dollar

Act

Corporations Act 2001 (Cth)

Administrators’
Reports

Administrators’ Report to Creditors dated 31 October 2018 and the
Administrators’ Supplementary Report to Creditors dated 7 November
2018

AEST

Australian Eastern Standard Time

ALLPAAP

All present and after-acquired property, a term associated with security
interests under the PPSA

ARITA

Australian Restructuring Insolvency Turnaround Association

ARITA Code

the Code of Professional Practice 4th edition effective from 1 January
2020. Sets the standards for ARITA Members in the provision of quality
and ethical Insolvency and Advisory Services

ASA

Asset Sale Agreement dated 7 September 2018 between the Company
and the Purchaser

ASIC

Australian Securities and Investment Commission

ATO

Australian Taxation Office

Code

ARITA Code of Professional Practice

Company

Biogreen Energy Pty Limited (Subject to Deed of Company
Arrangement)
ACN 608 060 984

Deed Administrators

Joseph Hayes and Andrew McCabe of Wexted Advisors

Director

Mr Richard Butler

DOCA

Deed of Company Arrangement dated 28 November 2018

FYXX

Financial year ending 30 June 20XX

Hunter Energy

Hunter Energy Pty Limited (ACN 624 824 791)
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Term

Definition

IPR

Insolvency Practice Rules (Corporations)

IPS

Insolvency Practice Schedule (Corporations)

K

Thousand

M

Million

pa

Per annum

PMSI

Personal Money Security Interest as defined in the PPSA

POD

Proof of Debt Form

PPSA

Personal Property Security Act 2009 (Cth)

PPSR

Personal Property Security register – a register set up under the PPSA
for the registration of security interests

Purchaser

Hunter Energy Pty Limited, being the purchaser of the Sold Assets
under the ASA

REL

Redbank Energy Limited, the sole shareholder of the Company

Report

This report dated 19 June 2020

RPS

Redbank Power Station, a 151 MW base-load power station located in
the Hunter Valley region, NSW

SGC

Superannuation Guarantee Charge

Section or “s”

Section of the Act, or Section of the Report

Second Meeting

Meeting held pursuant to Section 439A of the Act 8 November 2018 at
which creditors resolved the Company execute a DOCA

Sold Assets

Assets sold by the Company to the Purchaser under the ASA, including
Land, the RPS, related documents, intellectual property, guard dogs and
rights to various assets located on the Company’s Land
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Term

Definition

Updates to Creditors

Deed Administrators’ reports to creditors providing an update on the
administration on 29 November 2018 and 20 February 2020

Variation Meeting

Meeting convened pursuant to Division 75 of the IPR where creditors
may, by resolution, vary the terms of the DOCA pursuant to section
445A of the Act

WXA

Wexted Advisors, Level 12, 28 O’Connell Street, Sydney NSW 2000

YTD

Year to date, a period starting from the beginning of the current financial
year and continuing up to a defined date
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1

Disclaimer
This Report is based upon our activities to date. Any additional material issues that are identified
subsequent to issuing this Report may be the subject of a further written report or tabled at the Variation
Meeting.
The contents of this Report are based on information obtained from the Company's books and records,
financial systems, representations from the Director, our own enquiries and investigations.
The statements and opinions given in this Report are given in good faith and in the belief that such
statements and opinions are not false or misleading. Except where otherwise stated, we reserve the right
to alter any conclusions reached on the basis of any amended or additional information which may be
provided to us between the date of this Report and the date of the Variation Meeting.
In considering the options available to creditors and formulating our recommendation, we have necessarily
made forecasts of asset realisations and total creditor claims. These forecasts and estimates may change
as asset realisations progress and claims are received from creditors. While the forecasts and estimates
are based on our best assessment in the circumstances, creditors should note that the eventual outcome
for creditors may differ from that estimated in this Report.
Neither Joseph Hayes, Andrew McCabe, Wexted Advisors nor any member or employee of the firm is
responsible in any way whatsoever to any person in respect of any errors in this Report arising from
incorrect information provided to us.
The Deed Administrators do not assume or accept any responsibility for any liability or loss sustained by
any creditor or any other party as a result of the circulation, publication, reproduction or any use of the
information presented in this Report.
This Report is not for general circulation, publication, reproduction or any use other than to assist creditors
in evaluating their position as creditors of the Company and must not be disclosed without the prior approval
of the Deed Administrators.
Creditors should consider seeking their own independent legal advice as to their rights and the options
available to them at the Variation Meeting.
Limited liability by a scheme approved by the Professional Standards Legislation.
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2
2.1

Executive Summary
Appointment background
We, Joseph Hayes and Andrew McCabe of WXA were appointed Joint and Several Administrators of the
Company on 4 October 2018 by the Director pursuant to Section 436A of the Act.
At the Second Meeting of Creditors, creditors passed a resolution to accept the DOCA proposed by
Hunter Energy.
The DOCA was executed on 28 November 2018 and we were appointed Joint and Several Deed
Administrators.

2.2

Report’s purpose
The purpose of this report is to provide creditors with an update on the administration, provide details of
the proposed variation to the DOCA and the Deed Administrators’ opinion of whether it is in creditors’
best interest to approve the variation to the DOCA.
This report should be read in conjunction with the Administrators’ Reports and our Updates to Creditors.
A copy of our reports are available on our website.

2.3

Recommendation
We recommend it is in the creditors’ interests that the Company vary the terms of the DOCA on the terms
set out in Hunter Energy’s DOCA variation proposal.

2.4

Variation meeting
Attached to this Report at Appendix A is a Notice of Meeting of Creditors. The purpose of the meeting is
to provide an update on the administration, and for creditors to vote on the proposed variation to the
DOCA.
In consideration of the current circumstances (i.e. the COVID-19 restrictions in place) the creditors
meeting will be held via telephone conference. We encourage creditors to vote via special proxy in
advance of the meeting. Further details regarding the creditors meeting and special arrangements during
COVID-19 can be found at Section 3 of this report or by contacting Angus Malouf at
amalouf@wexted.com.

2.5

Deed of Company Arrangement
Creditors are referred to our Administrators’ Reports for a detailed assessment of the DOCA as proposed
by Hunter Energy. The DOCA was executed on 28 November 2018. Creditors will recall the keys
elements of the DOCA are:
•

•
•
•

2.6

The advancement of $125K earlier than the terms of the ASA, relating to the first time-based
payment, payable in two instalments being:
o $65K prior to the Second Meeting (refundable if DOCA Proposal was not accepted); and
o $60K upon execution of the DOCA;
The advancement of the remaining three time-based payments of $500K each, brought forward
by six months from the respective dates in the ASA terms;
The performance-based payments to be made under the same terms of the ASA (should
performance-based milestones be achieved); and
Subject to the repayment of creditors in full, any surplus will be returned to REL.

Proposal to vary the DOCA
We understand that due to the COVID-19 pandemic, Hunter Energy has experienced delays in obtaining
funding to recommission the RPS and as such has been unable to meet the recent $500K time-based
DOCA contribution that was due and payable on 18 June 2020.
On 17 June 2020, we received a proposal from Hunter Energy to vary the terms of the DOCA. In
summary, the proposed variation, if accepted by creditors, would see the due dates for the three
remaining time-based payments of $500K on 18 June 2020, 18 December 2020 and 18 June 2021, being
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extended to a payment of $1.5M due and payable on 31 December 2021. Further detail is provided in
Section 4 of this Report.

2.7

Estimated return to creditors
A detailed comparison of returns to creditors under the varied DOCA versus a liquidation are set out in
Section 5 of this Report. Given the only proposed change to the terms of the DOCA is the due dates for
the time-based payments, the estimated return to creditors has not changed since our Administrators’
Reports. A summary is provided below.
Creditor Class

Liquidation – High

Liquidation – Low

(cents in the dollar)

(cents in the dollar)

(cents in the dollar)

Secured creditors

100 cents

100 cents

0 cents

Priority creditors

100 cents

100 cents

0 cents

Unsecured creditors

100 cents

100 cents

0 cents

Possible return

Possible return

Unlikely return

Shareholder (REL)

2.8

DOCA

Deed Administrators’ remuneration
At the Second Meeting, creditors approved our remuneration as Deed Administrators up to $200,000 plus
GST. At the date of this Report, no amount has been drawn in respect of our Deed Administrators’
remuneration.
As at 22 June 2020, we have incurred time costs in relation to the Deed Administration period of
approximately $60K, plus GST. The payment of the Deed Administrators’ remuneration, and any future
remuneration incurred, will be subject to further Deed Fund contributions from Hunter Energy or
liquidation recoveries in the event creditors resolve to wind up the Company.
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3
3.1

Introduction
Purpose of report
Our investigations into the Company’s business, property, affairs and financial circumstances were
reported to creditors in the Administrators’ Reports. This Report seeks to provide:
an update on the Deed Administrators’ activities to date and developments regarding the DOCA;
•

•

3.2

the options available to creditors, being:
o the terms of the DOCA be varied on the terms set out in Hunter Energy’s DOCA variation
proposal; or
o the Company be wound up (i.e. placed into liquidation); and
the Deed Administrators’ opinion on these options available to creditors.

Summary of administration to date
During the Deed Administration period we have held regular meetings with the Purchaser to obtain status
updates on obtaining funding and securing key contracts for water rights, coal rights, recommissioning
works and offtake agreements. We understand negotiations are continuing and work remains to
recommence the operation of the RPS.
In addition, we have attended to a number of statutory and general administrative tasks including:
•
•
•
•
•
•

3.3

general correspondence with Company stakeholders including creditors, shareholders, the
Director and the DOCA proponent;
prepared and lodged ASIC statutory forms and documents;
attended to administrative and bookkeeping tasks;
prepared and lodged post-appointment Business Activity Statements and seen to other ATO
statutory reporting;
discussed, planned and reviewed the status of the Deed Administration as necessary; and
preparing this Report to creditors for the Variation Meeting.

Variation meeting of creditors
Pursuant to section 75-10 of the IPS, the Variation Meeting for the Company will be held at 10:00am on
Tuesday, 7 July 2020 at the offices of Wexted Advisors, Level 12, 28 O’Connell Street, Sydney NSW
2000.
We advise that given the current circumstances (i.e. the COVID-19 restrictions in place) the creditors
meeting will be held via telephone conference facilities for the benefit of the Company’s creditors. Please
see below for further details regarding the special arrangements for the creditors meeting.
At this meeting, creditors will be provided with an update on the status and conduct of the administration,
and be asked to consider, and if thought fit, approve Hunter Energy’s proposal to vary the DOCA. Please
find an Appointment of Proxy Form (Appendix B) and a Proof of Debt Form (Appendix C) for the
purposes of voting at the meeting.
Those wishing to attend the creditors meeting need to provide the relevant details as set out in the Notice
of Meeting attached as Appendix A. For further enquiries, contact Angus Malouf at
amalouf@wexted.com or on (02) 9210 1708.
Creditors should ensure that the Appointment of Proxy (and Proof of Debt if one has not already been
lodged with the Deed Administrators) is lodged by 4pm Friday, 3 July 2020, to be eligible to vote.
Corporate creditors are advised that an Appointment of Proxy must be completed and signed by a
director.
Unsecured creditors are advised that attendance at the meeting of creditors has no effect on the
admissibility of their claim for dividend purposes.

COVID-19 meeting arrangements
Due to the COVID-19 restrictions, we encourage all creditors, where possible, to attend via
teleconference facilities or by special proxy. On 6 July 2020, an invitation to join the meeting will be
circulated to all creditors who indicate their intention to attend via telephone conference per the
requirements as outlined above. Please direct all requests to Angus Malouf at amalouf@wexted.com.
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All creditors attending the meeting will be asked to hold their questions until prompted by the
Chairperson. When addressing the meeting the creditor / proxy must state the creditor name, the proxy
holder (if applicable) and the admitted proof of debt amount prior to asking their question(s). Each
resolution will be decided on a poll. We encourage all creditors to vote via special proxy prior to the
meeting to enable the efficient and accurate counting of votes.
If creditors or their representatives do wish to vote in person, the Chairperson will ask each individual
creditor present for their vote individually. Creditors are asked to remain silent whilst the poll is
conducted unless prompted by the Chairperson.

3.4

Further information
To assist creditors, employees, and shareholders to understand the DOCA process, ASIC has released a
package of insolvency information sheets endorsed by ARITA.
Enclosed at Appendix D is ASIC's publication Insolvency information for directors, employees, creditors
and shareholders, which provides an index of all the information sheets that are available. You can
download these information sheets from: www.asic.gov.au or www.arita.com.au.
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4
4.1

Deed of Company Arrangement
General DOCA information
A DOCA is a binding agreement between a company and its creditors setting out how a company’s
affairs will be dealt with. It aims to maximise the chances of the company, or as much as possible of its
business continuing to exist, or providing a better return to creditors than would be achieved by winding
up the company.
If creditors decide to vote to vary the DOCA:
•
•
•
•

4.2

the Deed Administrators must sign/execute the Varied Deed as soon as practicable;
unsecured creditors will be bound by the DOCA, even if they vote against it;
secured creditors who vote in favour will be bound by the DOCA; and
the Court can bind any creditor to the DOCA.

DOCA Executed 28 November 2018
Creditors are referred to our Administrators’ Reports for a detailed assessment of the DOCA as proposed
by Hunter Energy. The DOCA was executed on 28 November 2018.
Creditors will recall the DOCA was proposed by Hunter Energy (“the Purchaser”), and included a
variation to the ASA bringing forward the remaining time-based milestones payments. Subject to all timebased and performance-based milestones being met and the Purchaser complying with its obligations
under the ASA, the DOCA will result in an estimated distribution of 100 cents in the dollar for the secured
creditor, priority creditors and unsecured creditors. We note creditor claims of $1.9M were admitted for
voting at the Second Meeting of Creditors.
The terms of the ASA, including the sale consideration amount are confidential. The Deed Fund,
primarily consists of the ASA contributions under the time-based and performance-based milestones.
The time-based payments (or recommissioning payments), in the amount of $1,625,000 are summarised
as follows:
(i)

$500,000 payable on or around 28 November 2018 (of which, $375,000 was paid to the
Company prior to the Voluntary Administration). The remaining $125,000 (plus GST) has been
paid to us in our capacity as Deed Administrators of the Company;
(ii) $500,000 payable six months after the Recommissioning Works Date (“RWC Date”). As the Final
RWC Date is 18 December 2019, $500,000 was payable by 18 June 2020;
(iii) $500,000 payable 12 months after the RWC Date, being 18 December 2020; and
(iv) $500,000 payable 18 months after the RWC Date, being 18 June 2021.
The performance-based milestones consist of payments of up to $5,000,000 (plus GST) up to the end
date, being up to 20 years after the RWC Date, that is anytime between 18 December 2019 and 18
December 2039. The extended timeframe maximises the possibility for creditors to receive the
performance payments.

4.3

Proposal for Variation to DOCA
The proposal received from Hunter Energy to vary the DOCA provides for a variation to the due dates for
the remaining three time-based payments as disclosed in section 4.2 above. It is proposed that the
remaining time-based payments totalling $1.5M (plus GST) be paid on or prior to 31 December 2021.
All other terms of the DOCA are to remain unchanged, including any performance-based payments.
Subject to all time-based and performance-based milestones being met and the Purchaser complying
with its obligations under the ASA, the DOCA will result in an estimated distribution of 100 cents in the
dollar for the secured creditor, priority creditors and unsecured creditors. Currently, creditors claims are
estimated at $1.3M.
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5

Estimated return to creditors
Detailed below is a comparison of the estimated returns to creditors under the proposed DOCA variation
and liquidation scenarios.
DOCA
Variation
Proposal
$

Liquidation
High
$

Liquidation
Low
$

- Time-based payments

1,500,000

1,500,000

-

- Performance-based payments

5,000,000

5,000,000

-

Total non-circulating asset realisations

6,500,000

6,500,000

-

(813,178)

(813,178)

-

(50,000)

(50,000)

-

Total payments

(863,178)

(863,178)

-

Net non-circulating asset realisations

5,636,822

5,636,822

-

1,902

1,902

1,902

1,902

1,902

1,902

Not applicable

-

-

5,638,723

5,638,723

1,902

Administrators' fees

Paid

Paid

Paid

Administrators' expenses

Paid

Paid

Paid

200,000

-

-

-

200,000

300,000

Description
Assets
Non-circulating assets
Assets subject to specific security interests

Payment to secured creditors from non-circulating assets
Payments to secured creditors
- Principal debt
- Interest at 8% (estimate only)

Circulating asset realisations
Cash at bank @ 22 June 2020
Total circulating asset realisations
Claims available to Liquidator
Voidable transactions
Total asset realisations
Payments from circulating assets

DOCA remuneration
Liquidators' remuneration
Legal expenses
Total payments

50,000

100,000

150,000

(250,000)

(300,000)

(450,000)

Funds available to priority creditors

5,388,723

5,338,723

(448,098)

(2,800)

(2,800)

-

5,385,923

5,335,923

(448,098)

(1,320,662)

(1,320,662)

(3,000,000)

1,320,662

1,320,662

-

100.0

100.0

-

Payments to priority creditors
Surplus for unsecured creditors
Unsecured creditor claims
Return to unsecured creditors
Cents in the dollar

Notes: Please refer to the Administrators' Report dated 31 October 2018 for the detailed notes
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6

Recommendation
Our opinion of each of the options available to creditors is discussed below.

6.1

Liquidation
We are of the opinion that it is not in the best interest of creditors that the Company be wound up.
Per the Administrators’ Reports, it remains our view is it is unlikely there are commercially recoverable
actions available to the liquidators should they be appointed over the Company.
Further investigation would be required by a liquidator in order to reach a definite conclusion in relation
to:
•
•
•
•

voidable transactions;
insolvent trading;
the financial position of Hunter Energy, in the event Hunter Energy defaults under the ASA; and
the ability to resell the RPS, in the vent Hunter Energy default under the ASA.

Our investigations thus far do not lead us to believe any voidable transaction or insolvent trading claim
would be successful or commercially practical to pursue. Creditors should note that litigation recoveries
are difficult and costly to undertake, and even if successful, may not generate an additional return for
creditors.
A liquidator (if appointed) would be in a position to conduct detailed investigations into the circumstances
leading up to the appointment of Administrators, however would require funding by a creditor or
shareholder in order to progress any identified claim.
We are of the opinion that the likely return to creditors from a winding up, is inferior on a time basis and
risk basis, to that of the proposed DOCA variation.
Accordingly, we believe that it is not in creditors interests that the Company be wound up.

6.2

DOCA Variation
We refer to the proposed variation to the DOCA as discussed in Section 4 of this Report.
We are of the opinion that it is in the creditors’ interest that the Company vary the terms of the DOCA on
the terms set out in Hunter Energy’s DOCA variation proposal.
We are of the view that the return to creditors under the proposed DOCA variation will provide more
certainty than a winding up and enable a more timely distribution to creditors.
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7
7.1

Remuneration
Administrators’ remuneration
At the Second Meeting, creditors approved the remuneration of the Voluntary Administrators’ up to an
amount of $130,497.20, plus GST. Voluntary Administrators’ remuneration of $128,196.70, plus GST
has been drawn to date. There are no time costs outstanding for the Voluntary Administration period.

7.2

Deed Administrators’ remuneration
At the Second Meeting, creditors approved our remuneration as Deed Administrators up to $200,000,
plus GST. At the date of this Report, no amount has been drawn in respect of our Deed Administrators’
remuneration. As at 22 June 2020, we have incurred time costs in relation to the Deed Administration
period of approximately $60K, plus GST. The payment of the Deed Administrators’ remuneration, and
any future remuneration incurred, is subject to the receipt of further DOCA contributions from Hunter
Energy, litigation claims against Hunter Energy in a liquidation, or sale proceeds for the resale of the
RPS.
We do not seek any further remuneration approval sat this time, but provide this update for creditors
information.

7.3

Liquidators’ remuneration
At this stage we do not proposed to seek creditor approval of our Liquidators’ remuneration in the event
that creditors resolve to wind up the Company at the Variation Meeting, and Joseph Hayes and Andrew
McCabe of Wexted Advisors are subsequently appointed as Liquidators of the Company. However, as
per our Administrators’ Reports, we estimate the costs of the liquidation to be c. $300K, plus GST. If
appointed liquidators, we would seek approval of our remuneration in future reports to creditors.
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8

Receipts and Payments
A summary of the receipts and payments in the administration to date is provided below.
GST Inclusive
$
Receipts
Cash at bank on appointment

48,926.60

Funds held on Trust - King & Wood Mallesons

30,000.00

DOCA Contribution Fund - from Hunter Energy Pty Ltd

137,500.00

GST refunds

7,656.00

Bank Interest

15.63

Total receipts

224,098.23

Payments
Voluntary Administrators' remuneration
Voluntary Administrators' expenses
Legal fees
Consultancy payments - S Harris
Bank charges
Total payments
Closing cash at bank - as at 22 June 2020
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(141,016.37)
(1,010.73)
(79,709.22)
(450.00)
(10.32)
(222,196.64)
1,901.59
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Enquiries
Should you have any enquiries please contact this office on (02) 9210 1700 or by email at
insolvency@wexted.com.

Dated this 22nd day of June 2020
Biogreen Energy Pty Limited (Subject to Deed of Company Arrangement)

Joseph Hayes
Joint and Several Deed Administrator

BGE02-200622-Report to Creditors (DOCA Variation)-WXA

Andrew McCabe
Joint and Several Deed Administrator

Page 16

Appendix A: Notice of Meeting of Creditors
CORPORATIONS ACT 2001
Insolvency Practice Rules (Corporations) 2016
section 75-15
NOTICE OF MEETING OF CREDITORS
BIOGREEN ENERGY PTY LIMITED (SUBJECT TO DEED OF COMPANY ARRANGEMENT)
A.C.N. 608 060 984 (“THE COMPANY”)
NOTICE is hereby given that a meeting of the creditors of the Company will be held at the offices of
Wexted Advisor, Level 12, 28 O’Connell Street, Sydney NSW 2000 on 7 July 2020 at 10:00am.
For the convenience of creditors during the Coronavirus (COVID-19) pandemic this meeting will also
be accessible via teleconference (as set out below). Those wishing to attend via teleconference will
be taken as present for the purposes of a quorum and voting. Please see below for specific details
regarding attendance and voting at the creditors meeting.

AGENDA
1.

To provide creditors with an update on the progress and conduct of the Deed Administration to
date.

2.

For creditors to consider the options available and to resolve:
(a) To vary the terms of the DOCA on the terms set out in the DOCA variation proposal; or
(b) That the Company be wound up.

3.

If the Company is wound up, to consider the appointment of a Committee of Inspection and, if
so, who are to be the committee members.

4.

If the Company is wound up, to approve the early destruction of the Company’s books and
records six months after finalisation subject to authorisation from ASIC.

5.

If the Company is wound up, to authorise the Liquidators to compromise debts greater than
$100,000, pursuant to section 477(2A) of the Corporations Act 2001.

6.

If the Company is wound up, to authorise the Liquidators to enter into contracts with a duration
of longer than three months, pursuant to section 477(2B) of the Corporations Act 2001.

7.

To consider any other business that may be lawfully brought forward

Attendance at this meeting is not compulsory. Creditors may attend and vote in person, by proxy, or
by attorney*. The appointment of a proxy must be in the approved form.
A special proxy can be lodged showing approval or rejection of each resolution. Proxy forms must
be lodged with our office by 4.00pm on 3 July 2020. An attorney of the creditor must show the
instrument by which he or she is appointed to the Chairperson of the meeting, prior to the
commencement of the meeting.
SPECIAL COVID-19 ARRANGEMENTS
Attendance
Telephone conference facilities will be available at the meeting. Please note under Insolvency
Practice Rules (Corporations) section 75-35 if you wish to participate in the meeting using such

facilities you must give to the convener not later than 4:00pm on 3 July 2020 a written statement
setting out:
(i)
(ii)
(iii)

the name of the person and of the proxy or attorney (if any);
an address to which notices to the person, proxy or attorney may be sent; and
a method by which the person, proxy or attorney may be contacted for the purposes of
the meeting.

Due to the COVID-19 restrictions, we encourage all creditors, where possible, to attend via the
electronic facilities available or by special proxy. On 6 July 2020, an invitation to join the meeting will
be circulated to all creditors who indicate their intention to attend via telephone conference per the
requirements as outlined above.
Please direct all telephone conference requests to Angus Malouf at amalouf@wexted.com.
Asking Questions
All creditors attending the meeting will be asked to hold their questions until prompted by the
Chairperson. When addressing the meeting the creditor / proxy must state the creditor name, the
proxy holder (if applicable) and the admitted proof of debt amount prior to asking their question(s).
Voting
Each resolution will be decided on a poll. We encourage all creditors to vote via special proxy prior to
the meeting to enable the efficient and accurate counting of votes.
If creditors or their representatives do wish to vote in person, the Chairperson will ask each individual
creditor present for their vote individually. Creditors are asked to remain silent whilst the poll is
conducted unless prompted by the Chairperson.
DATED this 22nd day of June 2020.

Joseph Hayes
Joint and Several Deed Administrator

Andrew McCabe
Joint and Several Deed Administrator

*Voting at a Meeting the effect of Insolvency Practice Rules (Corporations) section 75-85:
Entitlement to vote at meetings of creditors
(1) A person other than a creditor (or the creditor’s proxy or attorney) is not entitled to vote
at a meeting of creditors.
(2) Subject to subsections (3), (4) and (5), each creditor is entitled to vote and has one vote.
(3) A person is not entitled to vote as a creditor at a meeting of creditors unless:
(a) his or her debt or claim has been admitted wholly or in part by the external
administrator; or
(b) he or she has lodged, with the person presiding at the meeting, or with the person
named in the notice convening the meeting as the person who may receive
particulars of the debt or claim:
(i) those particulars; or
(ii) if required—a formal proof of the debt or claim.
(4) A creditor must not vote in respect of:
(a) an unliquidated debt; or
(b) a contingent debt; or
(c) an unliquidated or a contingent claim; or
(d) a debt the value of which is not established;
unless a just estimate of its value has been made.
(5) A creditor must not vote in respect of a debt or a claim on or secured by a bill of
exchange, a promissory note or any other negotiable instrument or security held by the
creditor unless he or she is willing to do the following:
(a) treat the liability to him or her on the instrument or security of a person covered by
subsection (6) as a security in his or her hands;
(b) estimate its value;
(c) for the purposes of voting (but not for the purposes of dividend), to deduct it from
his or her debt or claim.
(6) A person is covered by this subsection if:
(a) the person’s liability is a debt or a claim on, or secured by, a bill of exchange, a
promissory note or any other negotiable instrument or security held by the
creditor; and
(b) the person is either liable to the company directly, or may be liable to the company
on the default of another person with respect to the liability; and
(c) the person is not an insolvent under administration or a person against whom a
winding up order is in force.

Appendix B
CORPORATIONS ACT 2001
Insolvency Practice Rules (Corporations)
75-25 & 75-150
APPOINTMENT OF PROXY
CREDITORS MEETING
BIOGREEN ENERGY PTY LIMITED
(SUBJECT TO DEED OF COMPANY ARRANGEMENT)
ACN 608 060 984 (“the Company”)

*I/*We(1)

Of

being a creditor of the Company, appoint(2)
or in his or her absence
to vote for me/us on my/our behalf at the meeting of creditors to be held on 7 July 2020, or at any
adjournment of that meeting.

Please mark any boxes with an
Proxy Type:

X

General

Special
For

Resolution 1
“The Company vary the terms of the DOCA on the terms set out
in DOCA variation proposal.”
Resolution 2
“The Company be wound up.”
Resolution 3
If the Company is wound up:
“That a Committee of Inspection be formed”
Resolution 4
If the Company is wound up:
“That subject to obtaining approval from the Australian
Securities and Investments Commission pursuant to subsection 70-35(3)(b) of the Insolvency Practice Schedule
(Corporations), the books and records of the Company and of
the Liquidators may be destroyed by the Liquidators within a
period of 6 months after the deregistration of the Company”
Resolution 5
If the Company is wound up:
“That the Liquidators are authorised to compromise debts
greater than $100,000 pursuant to section 477(2A) of the
Corporations Act 2001.”
Resolution 6
If the Company is wound up:
“That the Liquidators are approved to enter into contracts with a
duration of longer than three months, pursuant to section
477(2B) of the Corporations Act 2001.”

Against

Abstain

DATED this

day of

2020.

Signature
CERTIFICATE OF WITNESS
This certificate is to be completed only if the person giving the proxy is blind or incapable of writing. The signature of the creditor,
contributory, debenture holder or member must not be witnessed by the person nominated as proxy.

I, ..................................................................................... of .....................................................................................................................
certify that the above instrument appointing a proxy was completed by me in the presence of and at the request of the person appointing
the proxy and read to him or her before he or she signed or marked the instrument.
Dated:
Signature of Witness:
Description:
Place of Residence:
*

Strike out if inapplicable

(1) If a firm, strike out "I" and set out the full name of the firm.
(2) Insert the name, address and description of the person appointed.

DOCA-B-024

Proxy
Guidance Notes
 Insert full name and address of creditor, contributory or member on the top line.
 On the second line, insert the name of the person you appoint as your proxy. You may
insert “the Chairperson of the meeting” if you wish.
 On the next line insert the organisation the proxy holder represents or works for (not
required if the Chairperson is your proxy).
 You may appoint an alternate proxy on the fourth line who may act if your first appointed
proxy cannot attend the meeting. You may insert “the Chairperson of the meeting” if you
wish.
 If the proxy is a general proxy the form requires no additional information.
 If the proxy is a special proxy the form must include instructions regarding the use of the proxy
(i.e. details of the resolution and whether the proxy holder is to cast a vote in favour or against
the resolution or abstain from voting).
 Date and sign the Proxy form using one of the following various forms of execution:
−

Sole Trader

-

Sign the proxy yourself.

−

Partnership

-

e.g. sign – “Brown & Associates Per Sam Brown - Partner”

−

Company

-

(i) By a director or secretary, e.g. “S Brown – Director”.
(ii) By a person duly authorised to sign on behalf of the company,
e.g.
“Brown & Associates Pty Ltd. ACN:
Per: S Brown
A person duly authorised to sign on the company’s behalf”.
OR
“Brown & Associates Pty Ltd. ACN:
By its duly constituted attorney J Smith”.
NB: If signing on behalf of a company the following example is not
sufficient:
”Brown & Associates Pty Ltd. ACN:
Per: S Brown”

Liability limited by a scheme approved under Professional Standards Legislation
Wexted Pty Ltd trading as Wexted Advisors ABN 46 346 904 995
Level 12, 28-34 O’Connell Street Sydney NSW 2000 | GPO Box 7091 Sydney NSW 2001
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Appendix C
FORM 535
CORPORATIONS ACT 2001
ACN 608060984

Subregulation 5.6.49(2)
FORMAL PROOF OF DEBT OR CLAIM (GENERAL FORM)

To the Joint and Several Deed Administrators of Biogreen Energy Pty Limited (Subject to Deed of Company Arrangement)
This is to state that the company was, on 4 October 2018 (1) and still is, justly and truly indebted to(2) (full name):

1.

.................................................................................................................................................................................
(‘Creditor’)
.................................................................................................................................................................................
of (full address)
for $ ................................................................................................. dollars and ................................................... cents.
Particulars of the debt are:
Date
Consideration(3)
Amount $
GST
Remarks(4)
state how the debt arose
included $ include details of voucher substantiating
payment

2.

To my knowledge or belief the creditor has not, nor has any person by the creditor's order, had or received any manner
of satisfaction or security for the sum or any part of it except for the following: ..........................................................

Date

Insert particulars of all securities held. Where the securities are on the property of the company, assess the value of
those securities. If any bills or other negotiable securities are held, specify them in a schedule in the following form:
Drawer
Acceptor
Amount $ c
Due Date

I am not a related creditor of the Company (5)
I am a related creditor of the Company (5)
relationship:_______________________________________________
3A.(6)*
3B.(6)*

I am employed by the creditor and authorised in writing by the creditor to make this statement. I know that the debt was
incurred for the consideration stated and that the debt, to the best of my knowledge and belief, still remains unpaid and
unsatisfied.
I am the creditor's agent authorised to make this statement in writing. I know that the debt was incurred and for the
consideration stated and that the debt, to the best of my knowledge and belief, still remains unpaid and unsatisfied.

DATED this

day of

2020

Signature of Signatory....................................................................................................................................................................
NAME IN BLOCK LETTERS .........................................................................................................................................................
Occupation .....................................................................................................................................................................................
Address ..........................................................................................................................................................................................
See Directions overleaf for the completion of this form
OFFICE USE ONLY
POD No:
Date Received:

/

Entered into CORE IPS:
Amount per CRA/RATA

$

/

ADMIT (Voting / Dividend) - Ordinary

$

ADMIT (Voting / Dividend) – Preferential

$

Reject (Voting / Dividend)

$

Object or H/Over for Consideration

$

Reason for Admitting / Rejection
TOTAL PROOF

PREP BY/AUTHORISED
DATE AUTHORISED

$
/

/

DOCA-POD

Proof of Debt Form Directions
*

Strike out whichever is inapplicable.

(1)

Insert date of Court Order in winding up by the Court, or date of resolution to wind up, if a voluntary winding up.

(2)

Insert full name and address (including ABN) of the creditor and, if applicable, the creditor's partners. If prepared by
an employee or agent of the creditor, also insert a description of the occupation of the creditor.

(3)

Under "Consideration" state how the debt arose, for example "goods sold and delivered to the company between the
dates of .....................................................", "moneys advanced in respect of the Bill of Exchange".

(4)

Under "Remarks" include details of vouchers substantiating payment.

(5)

Related Party / Entity: Director, relative of Director, related company, beneficiary of a related trust.

(6)

If the Creditor is a natural person and this proof is made by the Creditor personally. In other cases, if, for example,
you are the director of a corporate Creditor or the solicitor or accountant of the Creditor, you sign this form as the
Creditor’s authorised agent (delete item 3A). If you are an authorised employee of the Creditor (credit manager etc),
delete item 3B.
Annexures

A.

If space provided for a particular purpose in a form is insufficient to contain all the required information in relation to a
particular item, the information must be set out in an annexure.

B.

An annexure to a form must:
(a)

have an identifying mark;

(b)

and be endorsed with the words:

i)

(c)

"This is the annexure of (insert number of pages) pages marked (insert an identifying mark)
referred to in the (insert description of form) signed by me/us and dated (insert date of signing);
and
be signed by each person signing the form to which the document is annexed.

C.

The pages in an annexure must be numbered consecutively.

D.

If a form has a document annexed the following particulars of the annexure must be written on the form:

E.

(a)

the identifying mark; and

(b)

the number of pages.

A reference to an annexure includes a document that is with a form.

DOCA-POD

Proof of Debt
Guidance Notes
(Please read carefully before filling in Form 535 or Form 536)
It is a creditor’s responsibility to prove their claim to our satisfaction. When lodging claims, creditors
must ensure:

the proof of debt form is properly completed in every particular; and


evidence, as set out under “Information to support your claim”, is attached to the Form 535 or
Form 536.

Directions for completion of a Proof of Debt
1. Insert the full name and address of the creditor.
2. Under “Consideration” state how the debt arose, for example “goods sold to the company on
______”.
3. Under “Remarks” include details of any documents that substantiate the debt (refer to the
section “Information to support your claim” below for further information).
4. Where the space provided for a particular purpose is insufficient to contain all the information
required for a particular item, please attach additional information.
Information to support your claim
Please note that unless you provide evidence to support the existence of the debt, your debt is not
likely to be accepted. Detailed below are some examples of debts creditors may claim and a
suggested list of documents that should accompany a proof of debt to substantiate the debt.
Trade Creditors

Invoice(s) and statement(s) showing the amount of the debt; and

Advice(s) to pay outstanding invoice(s) (optional).
Guarantees/Indemnities

Executed guarantee/indemnity;

Notice of Demand served on the guarantor; and

Calculation of the amount outstanding under the guarantee.
Judgment Debt

Copy of the judgment; and

Documents/details to support the underlying debt as per other categories.
Deficiencies on Secured Debt

Security Documents (eg. mortgage);

Independent valuation of the secured portion of the debt (if not yet realised) or the basis of
the creditor’s estimated value of the security;

Calculation of the deficiency on the security; and

Details of income earned and expenses incurred by the secured creditor in respect of the
secured asset since the date of appointment.

Liability limited by a scheme approved under Professional Standards Legislation
Wexted Pty Ltd trading as Wexted Advisors ABN 46 346 904 995
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Loans (Bank and Personal)

Executed loan agreement; and

Loan statements showing payments made, interest accruing and the amount outstanding as
at the date of appointment.
Tax Debts

Documentation that shows the assessment of debts, whether it is an actual debt or an
estimate, and separate amounts for the primary debt and any penalties.
Employee Debts

Basis of calculation of the debt;

Type of Claim (eg. wages, holiday pay, etc);

Correspondence relating to the debt being claimed; and

Contract of Employment (if any).
Leases

Copy of the lease; and
Statement showing amounts outstanding under the lease, differentiating between amounts
outstanding at the date of the appointment and any future monies


Appendix D

Insolvency information for directors, employees, creditors and
shareholders
This information sheet (INFO 39) lists ASIC's information sheets for directors, employees, creditors and shareholders
affected by a company's insolvency.
We have produced these with endorsement from the Australian Restructuring Insolvency & Turnaround Association
(ARITA).
The information sheets give a basic understanding of the three most common company insolvency procedures –
liquidation, voluntary administration and receivership – as well as the independence requirements for external
administrators and approving external administrator remuneration. There is also a glossary of commonly used insolvency
terms.

List of information sheets
INFO 41 Insolvency: A glossary of terms
INFO 42 Insolvency: A guide for directors
INFO 43 Insolvency: A guide for shareholders
INFO 45 Liquidation: A guide for creditors
INFO 46 Liquidation: A guide for employees
INFO 54 Receivership: A guide for creditors
INFO 55 Receivership: A guide for employees
INFO 74 Voluntary administration: A guide for creditors
INFO 75 Voluntary administration: A guide for employees
INFO 84 Independence of external administrators: A guide for creditors
INFO 85 Approving fees: A guide for creditors

Where can I get more information?
Further information is available from the ARITA website. The ARITA website also contains the ARITA Code of
Professional Practice for Insolvency Practitioners.

This is Information Sheet 39 (INFO 39) updated on 1 September 2017. Information sheets provide concise
guidance on a specific process or compliance issue or an overview of detailed guidance.
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